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TO  THE  LEGISLATURE 


OF  THB 


STATE  OF  NEW  TOEK 


The  Commissioners  of  the  Code,  appointed  by  the  Act  of 
April  6,  1857,  having  completed  their  labors,  beg  leave  to 
make  this  their  NINTH  and  final 

REPORT. 

They  have  already  reported,  from  time  to  time,  the  various 
steps  taken  by  them  in  the  progress  of  their  work.  Their 
daty,  it  will  be  remembered,  as  expressed  in  the  act  by  which 
they  were  appointed,  was  "  to  reduce  into  a  written  and  sys- 
tematic Code  the  whole  body  of  the  law  of  this  State,  or  so 
much  and  such  parts  thereof  as  shall  seem  to  them  practicable 
and  expedient,  excepting  always  such  portions  of  the  law  as 
have  been  already  reported  upon  by  the  Commissioners  of 
Practice  and  Pleadings,  or  are  embraced  within  the  scope 
of  their  reports."  This  work  was  to  be  divided  into  tni*ee 
portions ;  one  containing  the  Political  Code,  another  the  Civil 
Code,  and  a  third  the  Penal  Code. 

The  Codes  of  Civil  and  Criminal  Procedure,  as  reported 
complete  by  the  Commissioners  on  Practice  and  Pleadings, 
were  designed  to  embrace  all  the  law  of  this  State,  respecting 
remedies  in  the  judicial  tribunals,  civil  and  criminal,  includ- 
ing the  law  of  evidence.  There  then  remained  the  vast  body 
of  substantive  law ;  that  is  to  say,  the  law  of  civil  rights  and 
obligations  affecting  all  the  transactions  of  men  with  each 
other  in  their  private  relations,  the  law  of  crimes  and  punish- 
ments, and  the  law  of  government,  including  every  branch 
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of  administrative  and  political  action.  G^iis  body  of  substan- 
tive law,  the  Legislature,  by  the  act  of  1857,  declared  should 
be  contained  in  the  three  Godes — Political,  Civil  and  Penal, 
and  to  them  the  Commissioners  of  the  Code  have  ever  since 
devoted  themselves. 

Their  first  act  was  to  prepare  and  report  to  the  Legislature 
a  general  analysis  of  the  Codes  projected  by  them.  After 
this  their  efforts  were  next  directed  to  the  preparation  of  the 
Political  Code.  This  was  divided  into  four  parts.  The  first 
declared  what  persons  composed  the  people  of  the  State,  and 
the  political  rights  and  duties  of  all  persons  subject  to  its 
jurisdiction ;  the  second  defined  the  territory  of  the  State  and 
its  civil  divisions;  the  third  related  to  the  general  govern- 
ment of  the  State,  the  functions  of  its  public  oflftcers,  its  gen- 
eral police  and  civil  polity ;  and  the  fourth  related  to  the  local 
government  of  counties,  cities,  towns  and  villages.  The  draft 
having  been  made,  was  distributed  among  the  judges  and 
other  competent  persons  for  examination ;  and  aftei;  that  the 
Commissioners  re-examined  their  work  and  considered  such 
suggestions  as  had  been  made  to  them,  and  the  whole,  as 
finally  agreed  upon  by  them,  was  reprinted  and  distributed 
to  the  judges  and  other  officers  before  being  presented  to  the 
Legislature.  The  Political  Code,  thus  drawn  and  revised, 
was  presented  to  the  Legislature  on  the  10th  of  April,  1860. 

A  few  days  afterwards,  by  an  act  passed  on  the  l6th  of 
April,  1860,  they  were  requested  to  prepare  a  Book  of  Forms 
adapted  to  the  Code  of  Civil  Procedure.  This  duty  was  per- 
formed by  them,  and  the  required  Forms  were  submitted  to 
the  Legislature  on  the  30th  of  March,  1861. 

On  the  5th  of  April,  1862,  the  Commissioners  having  pre- 
pared the  draft  of  the  Civil  Code,  distributed  it  to  the  judges 
and  others  for  examination,  and  on  the  2d  of  April,  1864, 
they  in  like  manner  distributed  the  draft  of  the  Penal  Code. 

Having  re-examined  these  two  Codes  and  considered  such 
suggestions  as  had  been  made,  they  have  finally  revised  and 
agreed  upon  them. 

The  Penal  Code  is  herewith  laid  upon  the  tables  of  the 
Members  of  the  Senate  and  Assembly.  The  Civil  Code  is  in 
the  hands  of  the  printer  and  will  shortly  be  completed  and  in 
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like  manner  furnished  to  the  members  oi  the  two  bonses. 
Bat  as  the  term  of  office  of  the  Commissioners  will  exjHre 
brfore  tJie  close  of  the  presoit  session  of  the  Legislatore,  it 
is  not  possible  to  make  the  required  distribution  among  the 
judges,  surrogates  and  county  clerks  in  time  for  the  more  for- 
msl  presentation  of  the  Civil  and  Penal  Codes  to  the  Legis- 
lature for  adoption. 

The  Penal  Code,  thus  prepared,  defines  all  the  crimes  for 
whidi,  according  to  the  law  of  this  State,  persons  can  be 
imnished,  and  the  punishment  for  the  same.  In  preparing  it 
ihe  Commissioners  kept  the  following  objects  in  view :  first, 
to  bring  within  the  compass  of  a  single  volume  the  whole 
body  of  the  law  of  crimes  and  punishments ;  second,  to  sup- 
ply d^ciencies  and  c(Nrrect  errors  in  the  present  definitions 
of  crimes ;  third,  to  make  the  relative  degrees  of  punishment 
more  nearly  equal  to  the  relative  degrees  of  crime;  and 
fourth,  to  define  and  punish  acts  deserving  of  punishment, 
but  not  punishable  by  the  existing  law. 

The  Civil  Code  was  required  to  embrace  the  laws  of  per- 
sonal rights  and  relations,  of  property  and  of  obligations. 

It  has  four  general  divisions :  the  first  relating  to  persons, 
the  second  to  property,  the  third  to  obligations,  and  the  fourth 
containing  general  provisions  relating  to  these  different  sub- 
jects. In  the  execution  of  this  vast  undertaking,  the  com- 
missioners have  endeavored  to  bring  together  and  arrange  in 
order,  all  the  general  rules  known  to  our  law  upon  the  sub- 
jects contained  within  the  scope  of  such  a  Code,  rejecting 
those  which  are  obsolete  or  unsuitable  to  our  present  condi- 
tion, and  adding  buch  others  as  appeared  necessary  or  desir- 
able. 

The  first  division,  it  will  be  seen,  defines  the  civil  condition 
of  different  persons  in  the  State,  adults,  minors,  persons  of 
unsound  mind  and  Indians ;  enumerates  their  personal  rights ; 
declares  their  personal  relations,  under  the  various  topics  of 
marriage,  divorce,  husband,  wife,  parent,  child,  guardian, 
ward,  master  and  servant. 

The  second  division  contains  the  laws  respecting  property, 
real  and  personal,  the  various  interests  or  estates  therein,  the 
modes  of  acquisition  by  occupancy,  accession,  transfer,  will  or 
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sncoession;  the  lestrictioiis  on  alienation  and  acoomalation, 
the  conditions  and  qualifications  of  ownership;  uses  and 
powers ;  the  making,  interpretation  and  execution  of  wills, 
and  various  special  provisions  relating  to  corporations,  copy- 
right, shipping,  and  the  rules  of  navigation.  The  third  divi- 
sion embraces  the  whole  subject  of  obligations,  whether  arising 
from  contract  or  the  operation  of  law,  their  definition,  inter- 
pretation, transfer  and  extinction,  whether  by  performance, 
oflfer  of  performance,  prevention  of  performance  or  otherwise ; 
the  object  and  consideration  of  contracts,  the  parties  thereto 
and  their  consent,  whether  freely  given  or  obtained  by  duress, 
menace,  fraud,  undue  influence  or  mistake ;  and  after  these 
general  subjects,  the  particular  subjects  are  considered  of  sale, 
exchange,  deposit,  loan,  hiring,  employment,  service,  carriage, 
trust,  agency,  partnership,  insurance,  indemnity,  suretyship, 
pledge,  mortgage,  lien  and  commercial  paper.  The  fourth 
division  specifies  the  different  kinds  of  relief  afforded  for  the 
violation  of  private  rights,  and  the  means  of  securing  their 
observance,  whether  compensatory,  specific,  or  preventive, 
and  the  measure  of  damages  when  compensation  is  the  rule. 
This  division  contains,  also,  provisions  concerning  the  special 
relations  of  debtor  and  creditor,  and  concerning  nuisances, 
and  enumerates  and  explains  various  maxims  of  jurispru- 
dence. 

In  all  this  immense  range  of  subjects,  while  it  has  been  the 
general  purpose  of  the  Commissioners  to  give  the  law  as  it 
now  exists,  they  have  kept  in  mind  the  injunction  of  the  Con- 
stitution to  **  specify  such  alterations  and  amendments  therein 
as  they  shall  deem  proper."  In  obedience  to  this  command 
of  the  organic  law,  they  have  specified  various  alterations  and 
amendments  which  they  consider  proper  to  be  adopted.  These 
are  mentioned  in  the  notes  to  the  different  sections,  where  the 
reasons  for  recommending  them  are  generally  given. 

For  all  these  the  Commissioners  beg  leave  to  refer  to  the 
notes  themselves.  To  detail  them  here  would  swell  this 
report  to  an  inconvenient  length,  and,  therefore,  three  only 
will  be  mentioned.  In  the  first  division  the  Commissioners 
have  endeavored  to  secure  the  equal  rights  of  married  women 
in  respect  to  their  children  and  their  property,  abolishing  at 
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tiie  same  tiine  both  dower  and  curtesy,  and  they  have  intro- 
daoed  an  artide  on  adoption,  by  which  they  have  provided 
that  the  snbstitated  parent  may  have  all  the  rights  and  be 
subject  to  aU  the  responsibilities  of  the  real  one,  who,  having 
once  voluntarily  renounced  his  parental  rights,  should  not  be 
permitted  to  resume  them  when  the  affections  have  grown 
into  the  new  relation.  In  the  second  division  the  Commis- 
sicm^rs  have  aimed  at  an  assimilation  to  the  utmost  extent 
possible  of  the  laws  of  real  and  personal  property,  by  reduc- 
ing the  law  of  real  estate  to  the  simplicity  of  personal, 
wherever  it  could  be  done  without  the  disturbance  of  existing 
rights,  establishing  for  both  the  same  rules  of  succession. 

The  Conmiissioners  will  not  presume  to  think  that  in  the 
preparation  of  the  Codes  they  have  foreseen  all  the  cases 
which  can  arise  in  the  multifarious  affieurs  of  men,  or  that 
they  have  even  collected  all  the  general  rules  which  have 
been  announced  fix)m  the  bench  in  the  past  history  of  our 
law.  Some  may  have  been  overlooked,  some  may  have  been 
omitted  fix)m  a  mistaken  belief  that  they  were  obsolete  or 
inapplicable  to  our  present  condition,  or  were  contrary  to 
other  rules  of  greater  importance  that  ought  to  be  retained. 

All  tiiat  the  Commissioners  profess  is,  that  they  have 
endeavored  to  collect  those  general  rules  known  to  our  law 
which  are  applicable  to  our  present  circumstances,  and  ought 
to  be  continued.  They  trust  that  they  have  arranged  these 
rules  in  a  manner  which  will  be  approved  by  the  scientific 
student,  while  it  will  help  the  lawyer  and  the  citizen  to  an 
easier  If  not  a  better  knowledge  of  tbe  law.  And  they  flatter 
themselves  that  for  the  unforeseen  cases  which  are  certain  to 
arise,  there  are  general  principles,  rules  of  interpretation  and 
analogies  which  will  serve  as  guides  for  judicial  decision. 

The  question  whether  a  Code  is  desirable  is  simply  a  ques- 
tion between  written  and  unwritten  law. 

That  this  was  ever  debatable  is  one  of  the  most  remarkable 
facts  in  the  history  of  jurisprudence.  K  the  law  is  a  thing  to 
be  obeyed,  it  is  a  thing  to  be  known,  and  if  it  is  to  be  known, 
there  can  be  no  better,  not  to  say  no  other,  method  of  making 
it  known  than  of  writing  and  publishing  it  K  a  written 
eanstitation  is  desirable,  so  are  written  laws.    The  same  rea- 
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sons  which  affect  the  one,  affect  also  the  other.  There  may 
be  countries  where  the  conflicts  between  the  different  orders 
in  a  state  render  a  written  definition  of  their  relative  rights  a 
di£Scalt  or  an  impossible  task,  and  there,  of  course,  a  written 
constitution  is  not  likely  to  be  attempted;  and  because  a 
written  constitution  is  not  thought  desirable,  written  laws 
are  supposed  to  be  undesirable.  These  reasons  have  no 
application  to  this  country.  We  have  no  orders  in  the  state; 
no  classes  of  society  clashing  with  each  other.  The  will  of 
the  people  is  the  supreme  law ;  that  will  is  fitly  expressed  by 
their  written  constitution  and  their  written  laws.  It  should 
seem  indeed  to  have  no  other  fit  expression. 

There  are  those  who  argue  that  an  unwritten  law  is  more 
favorable  to  liberty  than  a  written  one.  The  contrary  should 
seem  to  be  more  consonant  with  reason.  It  can  scarcely  be 
thought  fovorable  to  the  liberty  of  the  citizen  that  he  should 
be  governed  by  laws  of  which  he  is  ignorant,  and  it  can  as 
little  be  thought  that  his  knowledge  of  the  laws  is  promoted 
by  their  being  kept  from  print  or  from  authentic  statement  in 
a  written  form. 

Whatever  is  known  to  the  judge  or  to  the  lawyer  can  be 
written,  and  whatever  has  been  written  in  the  treatises  of 
lawyers  or  the  opinions  of  judges,  can  be  written  in  a  sys- 
tematic Oode. 

It  is  no  answer  to  say  that  nothing  can  be  written  which 
will  not  be  susceptible  of  different  interpretations.  That 
may  be  true.  But  it  is  no  more  susceptible  of  different 
interpretations  when  written  in  a  code  than  when  written 
in  the  reports.  On  the  contrary,  when  expressed  with  care, 
for  the  very  purpose  of  stating  a  rule  which  is  to  govern  all 
cases  alike,  there  is  more  likelihood  of  precision  in  language 
than  when  expressed  with  reference  to  a  particular  case. 

For  these  eight  years  the  Oommissioners  have  been  engaged 
in  the  preparation  of  the  Godes  with  which  they  were  diarged 
by  the  Legislature  of  1857.  The  task  which  tibey  undertook 
was  untried  and  difficult.  No  code  of  the  common  law  of 
America  or  of  England  had  ever  before  been  attempted. 
How  they  have  acquitted  themselves  it  is  not  for  them  to  say. 
Their  work  is  before  the  Legislature  and  the  people.    If  it 
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shidl  eflTeet  half  fhe  good  which  the  GommiBsioners  have  ven- 
tored  to  hope  from  it»  and  the  thought  of  which  has  cheered 
tiiem  through  thdr  long  task,  they  will  be  rewarded. 

The  Codes  which  the  Commissioners  have  thus  prepared, 
together  with  the  Codes  of  Civil  and  Criminal  Procedure  here- 
tofore submitted  by  the  Conmiissioners  on  Practice  and  Plead- 
ings, complete  that  work  of  codification  which  was  contem- 
plated by  l^e  Constitution  of  1846 ;  and,  when  the  same  shall 
have  been  considered  and  sanctioned  by  the  Legislature,  the 
people  of  New  York  will  have  the  whole  body  of  their  laws 
in  a  written  and  systematic  form,  as  full,  at  least,  the  Com- 
missioners venture  to  think,  as  the  code  of  any  other  people. 

In  the  last  months  of  their  service,  when  their  task  was 
well  nigh  ended,  and  while  the  sheets  of  the  Civil  Code  were 
passing  through  the  press,  one  of  the  members  of  the  Com- 
mission was  taken  away  by  death.  On  the  25th  of  December, 
1864,  after  an  illness  of  two  days,  Mr.  Notes  died,  to  the 
inexpressible  grief  of  his  associates ;  having  been  suddenly 
struck  down  in  the  fullness  of  life,  leaving  to  the  surviving 
Commissioners  the  mournful  duty  of  signing  their  names, 
without  his,  to  this  last  report  of  their  common  labors. 

All  which  is  respectfully  submitted. 

DAVID  DUDLEY  FIELD. 
ALEX.  W.  BEADFOED. 

New  Yobk,  February  13th,  1865. 
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INTRODUCTION. 


The  Civil  Code  mentioned  in  the  preceding  report,  is 
contained  in  this  volume.  Its  history  is  as  follows :  The 
Constitution  of  the  State  of  New  York,  as  revised  and 
adopted  in  1846,  has  two  provisions  looking  to  a  codifica- 
tion of  the  laws.  One  is  in  the  17th  section  of  the  first 
article,  in  these  words : 

"  The  Legislature  at  its  first  session  after  the  adoption  of 
''  this  Constitution,  shall  appoint  three  Commissioners  whose 
"  duty  it  shall  be  to  reduce  into  a  written  and  systematic 
"Code,  the  whole  body  of  the  law  of  this  State,  or  so 
"  much  and  such  parts  thereof  as  to  the  said  Commissioners 
"  shall  seem  practicable  and  expedient ;  and  the  said  Com- 
"  missioners  shall  specify  such  alterations  and  amendments 
"  therein  as  they  shall  deem  proper,  and  they  shall  at  all 
"  times  make  reports  of  their  proceedings  to  the  Legisla- 
"  ture  when  called  upon  to  do  so;  and  the  Legislature  shall 
"  pass  laws  regulating  the  tenure  of  office,  the  filling  of 
"vacancies  therein,  and  the  compensation  of  said  Com- 
"  missioners,  and  shall  also  provide  for  the  publication  of 
"  the  said  Code,  prior  to  its  being  presented  to  the  Legis- 
**  lature  for  adoption." 

The  other  is  the  24th  section  of  the  6th  article.  "  The 
"  Legislature  at  its  first  session  after  the  adoption  of  this 
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**  Constitution,  shall  provide  for  the  appointment  of  three 
"  Commissioners,  whose  duty  it  shall  be  to  revise,  reform, 
"  simplify  and  abridge  the  ndes  and  practice,  pleadings, 
"  forms  and  proceedings  of  the  courts  of  record  of  this 
"  State,  and  to  report  thereon  to  the  Legislature,  subject  to 
"  their  adoption  and  modification  from  time  to  time." 

Both  Commissions  were  filled  by  an  act  passed  on  the 
8th  of  April,  1847;  that  under  the  1st  article  by  the 
appointment  of  Reuben  H.  Walworth,  Alvah  Worden 
and  John  A.  Collier,  as  "  Commissioners  of  the  Code,"  to 
hold  office  for  two  years ;  and  that  under  the  6th  article, 
by  the  appointment  of  Arphaxed  Loomis,  Nicholas  Hill, 
Jr.,  and  David  Graham,  as  "Commissioners  on  Practice 
and  Pleadings,"  to  hold  office  till  the  1st  of  February, 
1849.  Changes,  however,  were  afterwards  made  in  both 
Commissions. 

In  the  Practice  Commission^  Mr.  Hill  having  resigned, 
David  Dudley  Field  was,  on  the  29th  of  September,  1847, 
appointed  in  his  place.  The  Commission  thus  reorgan- 
ized was,  by  an  act  passed  on  the  31st  of  January,  1849, 
continued  till  April,  and  in  April  was  further  continued 
till  the  31st  of  December  of  that  year.  On  that  day 
it  completed  its  labors,  submitting  to  the  Legislature  as 
complete,  two  Codes,  one  of  criminal,  and  the  other  of  civil 
procedure,  including  the  law  of  evidence.  These  Commis- 
sioners had  previously  made  four  partial  reports,  the  first, 
on  the  29th  of  February,  1848,  containing  the  Code  of  Civil 
Procedure  as  subsequently  enacted,  and  embracing  the 
substance  of  the  reforms  proposed  in  the  practice  of  the 
courts  in  civil  cases ;  the  second,  on  the  29th  of  January, 
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1849,  containing  additionfi  and  amendments  to  the  Code  as 
enacted ;  the  iiird,  on  the  30th  of  January,  1849,  contain- 
ing still  further  provisions ;  and  the  fourth,  on  the  same  day, 
containing  the  draft  of  a  Code  of  Criminal  Procedure. 
When  the  completed  Codes  of  Civil  and  Criminal  Pro- 
cedure were  submitted,  the  Commissioners  reported,  at 
the  same  time,  a  special  act  enumerating  and  repealing 
lie  various  statutes  covered  by  those  Reports. 

In  the  Code  Commission,  Mr!  Walworth  having  declined 
the  appointment,  Anthony  L.  Robertson  was,  on  the  13th 
of  May,  1847,  named  in  his  stead.  In  January,  1848, 
Mr.  Collier  resigned,  and  Seth  C.  Hawley  succeeded 
him.  In  April,  1849,  a  new  act  was  passed,  appointing 
Mr.  WoRDEN  and  Mr.  Hawley,  with  John  C.  Spencer, 
Commissioners  of  the  Code,  till  the  8th  of  April,  1851. 
Mr.  Spencer  declined  to  serve  on  this  Commission,  and 
the  Commission  itself  was  abolished  by  an  act  passed  on 
the  10th  of  April,  1850.  The  Conunission,  however,  was 
revived  in  1857,  by  an  act  passed  on  the  6th  of  April 
of  that  year,  by  which  Mr.  Field,  Mr.  William  Curtis 
NoYES,  and  Mr.  Alexander  W.  Bradford  were  appointed 
Commissioners,  to  continue  in  office  five  years,  and  to 
prepare  Codes  of  all  the  law  not  considered  by  the  Prac- 
tice Commission.  In  April,  1862,  the  term  of  office  of 
these  Commissioners  was  extended  to  April,  1865. 

The  labor  of  this  Commission  is  sufficiently  detailed  in 
the  Report  prefixed  to  this  volume.  The  works,  in  their 
completed  forms,  of  both  Commissions,  that  is,  of  the  Prac- 
tice Commission  as  it  was  reorganized  in  October,  1847,  and 
of  the  Code  Commission  as  it  was  reorganized  in  April, 
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1857»  are  now  comprised  in  six  volomes,  containing  the 
Code  of  Civil  Procedure  (including  the  Law  of  Evidence), 
the  Book  of  Forms,  the  Code  of  Criminal  Procedmre,  the 
Political  Code,  the  Penal  Code,  and  the  Civil  Code. 

Whether  the  task  wnich  these  two  Commissions  had  before 
them  was  impossible  or  useless;  in  other  words,  whether  it 
was  possible,  and,  if  possible,  expedient  to  reduce  into  a 
Code  "the  whole  body  of  the  law,"  had  been  much  debated, 
both  in  this  country  and  in  England.  One  view  of  the 
subject  has  been  given  in  the  preceding  Report  Others 
may  be  given  here.  The  question,  as  was  there  said,  is 
between  written  and  unwritten  law ;  that  is  to  say,  between 
law  written  by  the  lawgiver,  and  law  not  thus  written; 
between  law  promulgated  by  that  department  of  the  gov- 
ernment which  alone  has  the  prerogative  of  making  and 
promulgating  the  laws,  and  law  not  so  promulgated. 

Whether  a  general  Code  of  the  law  be  possible,  should 
seem,  from  the  nature  of  the  subject,  hardly  to  be  doubt- 
ful. The  common  law  of  New  York,  like  the  common 
law  of  England,  from  which  it  is  in  great  part  derived, 
consists  of  a  vast  number  of  rules  of  property  and  of  con- 
duct, which  have  been  applied  by  the  judicial  tribunals, 
and  which  had  their  origin  either  in  legislative  enactments, 
now  forgotten,  or  in  traditions  from  ancient  times,  or  in  the 
consciences  of  the  judges,  as  the  cases  came  before  them. 
The  decisions  of  the  tribunals  have  been  for  ages  pre- 
served in  writing.  If  there  was  ever  a  time  when  they 
were  held  in  the  memory  alone,  that  time  has  long  passed. 
All  that  we  now  know  of  the  law,  we  know  from  written 
records.    To  make  a  Code  of  the  known  law  is  therefore 
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but  to  make  a  complete,  analytical,  and  authoritative  com- 
pilation from  these  records.    The  records  of  the  common 
law  are  in  the  reports  of  the  decisions  of  the  tribunals; 
the  records  of  the  statute  law  are  in  the  volumes  of  legis- 
lative acts.    That  these  records  are  susceptible  of  colla- 
tion, analysis,  and  arrangement,  might  have  been  assumed 
beforehand,  even  if  we  had  not  the  proof  in  our  libraries, 
in  digest  upon  digest,  more  or  less  perfect,  to  which  we 
daily  resort  for  convenience  and  instruction.    The  more 
perfect  a  digest  becomes,  the  more  nearly  it  approaches 
the  Code  contemplated  by  the  Constitution.     In  other 
words,  a  complete  digest  of  our  existing  law,  common  and 
statute,  dissected  and  analyzed,  avoiding  repetitions  and 
rejecting  contradictions,  moulded  into  distinct  proposi- 
tions, and  arranged  in  scientific  order,  with  proper  amend- 
ments, and  in  tiiis  form  sanctioned  by  the  Legislature,  is 
the  Code  which  the  organic  law  commanded  to  be  made 
for  the  people  of  this  State.    That  this  was  possible,  was 
all  but  proven  by  what  had  been  already  done  among 
ourselves. 

It  was  fully  proven  by  what  had  been  done  in  respect  to 
the  law  of  otiier  countries.  The  law  of  Rome  in  the  time 
of  Justinian  was,  to  say  the  least,  as  difficult  of  reduction 
into  a  Code  as  is  our  own  law  at  the  present  day.  Yet  it 
was  thus  reduced,  though,  no  doubt,  to  tiie  disgust  and 
dismay  of  many  a  lawyer  of  that  period.  The  concur- 
ring judgment  of  thirteen  centuries  since,  has,  however, 
pronounced  the  Code'  of  Justinian  one  of  the  noblest 
benefactions  to  'the  human  race,  as  it  was  one  of  tiie 
greatest  achievements  of  human  genius. 
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France,  at  the  beginning  of  her  revolution,  was  gov- 
erned partly  by  Roman  and  partly  by  cu^tomairy  law. 
The  French  Codes  made  one  uniform  system  for  the  whole 
country,  supplantmg  the  former  laws,  and  forming  a  model 
by  which  half  of  Europe  has  since  fashioned  its  legislation. 
It  should  seem,  therefore,  to  be  quite  beyond  dispute,  that 
a  general  Code  of  the  law  is  pombk. 

Whether  it  is  also  expedient^  is  a  different  question.  One 
of  the  objections  made  is,  that  it  is  not  possible  to  provide  for 
all  future  cases.  You  may,  it  is  said,  stretch  your  foresight 
to  its  utmost  limit;  you  may  exhaust  all  the  sagacity  and 
ingenuity  of  the  himian  mind ;  the  future,  nevertheless,  is 
a  sealed  book :  you  cannot  look  into  its  unopened  leaves ; 
and,  therefore,  attempting  to  provide  for  what  they  contain, 
is  spending  yom:  strength  in  a  vain  and  fruitless  effort. 
This  does  not  appear  to  be  an  objection  of  any  weight 
whatever.  Because  we  cannot  provide  for  all  cases, 
should  be  thought  a  poor  reason  for  not  providing  for  as 
many  as  possible.  To  render  the  existing  law  as  accessi- 
ble, and  as  intelligible  as  we  can,  is  a  rational  object, 
though  we  cannot  foresee  what  ought  to  be  the  law  in 
cases  yet  unknown.  To  cast  aside  known  rules  which  are 
obsolete,  to  correct  those  which  are  burdensome,  or  unsuit- 
able to  present  circumstances,  to  reject  anomalous  or  ill- 
considered  cases,  to  bring  the  different  branches  into  a  more 
perfect  order  and  agreement,  may  be  of  inunense  value, 
though  we  cannot  look  beyond  the  present,  to  make  pro- 
vision for  what  has  never  yet  appeared  , 

The  objection,  however,  assumes  more*  than  should  be 
granted  without  qualification*    There  are  certain  depart- 
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ments  of  the  law,  of  which  we  may  affirm  with  perfect 
confidence,  either  that  we  have  provided  for  evefy  possible 
case,  or  that  when  a  new  case  arises,  it  is  better  that  it 
should  be  provided  for  by  new  legislation,  than  by  judi- 
cial decision.  Thus,  in  respect  to  the  Penal  Code  it  may 
be  affirmed,  that  every  act  for  which  punishment  may  be 
infficted,  ought  to  be  designated  beforehand ;  that  no  man 
ought  to  be  punished  for  an  act  not  thus  designated,  and 
that  if  any  act  should  be  committed,  for  which  society  has 
prescribed  no  punishment,  it  may  go  for  once  unpunished, 
and  a  new  law  be  made  against  other  like  acts  in  the  future. 
As  to  the  Political  Code,  it  must  by  its  very  nature  cover 
the  whole  subject.  And  for  the  Code  of  Civil  Procedure, 
it  is  enough  to  say,  that  when  the  first  report  was  before  the 
Legislature,  some  of  the  members  were  troubled  with  simi- 
lar fears  about  the  want  of  provision  for  future  cases,  and, 
to  satisfy  them,  this  provision  was  introduced :  "  If  a  case 
shall  arise  in  which  an  action  for  the  enforcement  or  pro- 
tection of  a  right,  or  the  redress  or  prevention  of  a  wrong, 
cannot  be  had  under  this  act,  the  practice  heretofore  in  use 
may  be  adopted  so  far  as  may  be  necessary,  to  prevent  a 
failure  of  justice;"  but  no  such  case  has  ever  yet  arisen. 
/If  a  case  unprovided  for  could  not  arise  under  the  Code 
of  Civil  Procedure,  much  less  could  it  arise  under  the 
Code  of  Criminal*  Procedure.  It  may,  therefore,  be  safely 
affirmed,  that  there  is  but  one  of  the  five  Codes,  that  is  to 
say,  the  Civil  Code,  to  which,  with  any  semblance  of  jus- 
tice, it  may  be  made  an  objection  that  it  cannot  pro^dde 
for  all  future  cases.  This  Code  is,  undoubtedly,  the  most 
important  and  difficult  of  all;  and  of  this  it  is  true,  that  it 
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cannot  provide  for  all  possible  cases  which  the  future  may 
disclose.  It  does  not  profess  to  provide  for  them.  All 
that  it  professes  is,  to  give  the  general  rules  upon  the 
subjects  to  which  it  relates,  which  are  now  known  and 
recognized,  so  far  as  they  ought  to  be  retained,  witli  such 
amendments  as  seemed  best  to  be  made,  and  saving  always 
such  of  the  rules  as  may  have  been  overlooked.  In  cases 
where  the  law  is  not  declared  by  the  Code,  it  is  to 
be  hoped  that  analogies  may  nevertheless  be  discovered 
which  will  enable  the  courts  to  decide.  If,  in  any  such 
case,  an  analogy  cannot  be  found,  nor  any  rule  which  has 
been  overlooked  and  omitted,  then  the  courts  will  have 
either  to  decide,  as  at  present,  without  reference  to  any 
settled  rule  of  law,  or' to  leave  the  case  undecided,  as  was 
done  by  Lord  Mansfield,  in  King  v.  Hay,  1  W.  BL,  640, 
trusting  to  future  legislation  for  future  cases. 

The  language  of  the  Code  in  this  respect  should  seem  to 
be  sufficiently  guarded,  thus: 

"  §  2.  Law  is  a  rule  of  property  and  of  conduct,  prescribed  by 
the  sovereign  power  of  the  State. 
§  3.  The  will  of  the  sovereign  power  is  expressed : 

1.  By  the  Constitution,  which  is  the  organic  act  of  the  people ; 

2.  By  statutes,  which  are  the  acts  of  the  Legislature,  or  by  the 
ordinances  of  other  and  subordinate  legislative  bodies ; 

3.  By  the  judgments  of  the  tribunals  enforcing  those  rules, 
which,  though  not  enacted,  form  what  is  known  as  customary  or 
conunon  law. 

§  4.  The  common  law  is  divided  into : 

1.  Public  law,  or  the  law  of  nations; 

2.  Domestic,  or  municipal  law. 

§  5.  The  evidence  of  the  common  law  is  found  in  the  decisions 
of  the  tribunals. 
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§  6.  In  this  State  there  is  no  common  law,  in  any  case,  '^ere 
the  law  is  declared  by  the  five  Codes. 

§  2032.  The  rule  that  statutes  in  derogation  of  the  common  law 
are  to  be  strictly  construed,  has  no  appUcation  to  this  Code. 

§  2033.  All  statutes,  laws  and  rules  heretofore  in  force  in  this 
State,  inconsistent  with  the  provisions  of  this  Code,  are  hereby 
repealed  or  abrogated;  but  such  repeal  or  abrogation  does  not 
revive  any  former  law  heretofore  repealed,  nor  does  it  affect  any 
right  already  existing  or  accrued,  or  any  proceeding  already  taken, 
except  as  in  this  Code  provided." 

Therefore,  if  there  be  an  existing  rule  of  law  omitted 
from  this  Code,  and  not  inconsistent  witli  it,  that  rule  will 
continue  to  exist  in  the  same  form  in  which  it  now  exists ; 
while  if  any  new  rule,  now  for  the  first  time  introduced, 
should  not  answer  the  good  ends  for  which  it  is  intended, 
which  can  be  known  only  from  experience,  it  can  be 
amended  or  abrogated  by  the  same  lawgiving  depart- 
ment which  made  it ;  and  if  new  cases  arise,  as  they  will, 
which  have  not  been  foreseen,  they  may  be  decided,  if 
decided  at  all,  precisely  as  they  would  now  be  decided, 
that  is  to  say,  by  analogy  to  some  rule  in  the  Code,  or  to 
some  rule  omitted  from  the  Code  and  therefore  still  exist- 
ing, or  by  the  dictates  of  natural  justice. 

Another  objection  to  the  expediency  of  a  Code,  is  its 
supposed  uncertainty.  The  argument  is  this:  In  the 
attempt  to  be  systematic  and  concise,  you  must  of  necessity 
leave  the  language  open  to  different  interpretations.  Now, 
it  is  quite  true  that,  as  a  word  has  often  various  meanings 
and  a  change  in  the  structure  of  a  sentence  may  suggest 
different  ideas,  it  is  difficult  to  frame  a  section  that  may  not 
be  tortured  into  a  meaning  unlike  that  which  its  framers 
attached  to  it     But  it  is  a  great  mistake  to  consider  this 
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true  only  of  the  concise  propositions  of  a  Code.  Diffdseness 
is  not  a  h^lp  to  clearness.  The  longest  judicial  opinions 
are  generally  the  least  precise  and  the  least  comprehended. 
As  a  long  document  is  usually  more  obscure  than  a  short 
one;  as  a  statute  of  many  sections  is  commonly  less  under- 
stood than  one  of  a  few ;  as  many  words  tend  to  confusion 
rather  than  enlightenment,  so  a  single  proposition,  care- 
fully expressed  and  made  as  concise  as  possible,  is  more 
likely  to  be  precise  and  susceptible  of  one  meaning  only, 
than  if  the  same  idea  were  put  into  a  different  form  and 
a  greater  number  of  words^^ 

If  it  be  urged,  that  reported  decisions  have  this  advan- 
tage in  point  of  certainty,  that,  being  made  in  each  case 
with  reference  to  a  given  state  of  facts,  those  facts  are 
illustrations  of  the  rule  announced,  and  tend  to  explain 
it  the  answer  is,  that  the  facts  of  a  case  reported  serve  for 
limitation,  as  well  as  illustration,  and  just  in  that  proportion 
the  rule  announced  is  partial  and  not  general,  and  if  acted 
upon  as  general  tends  to  mislead;  so  that,  after  all,  we  aie 
brought  back  to  the  same  point,  which  is,  that  the  rule  of 
the  decision,  whatever  it  may  be,  partial  or  general,  can  be 
more  precisely  and  accurately  stated  in  a  few  short  sen- 
tences, than  in  the  opinion  more  or  less  diffuse  in  which  it 
is  stated  or  from  which  it  may  be  evolved. 

So  far  as  reported  cases  serve  for  illustration,  the  present 
Code  makes  use  of  them ;  for  the  references  to  adjudged 
cases,  which  in  most  instances  follow  the  sections,  are  in- 
tended as  much  to  answer  the  purpose  of  illustration  as  to 
justify  the  text.  It  is  a  favorite  idea  with  many  that,  for 
promoting  certainty,  the  propositions  of  a  Code  should  be 
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accompanied  by  illustrative  examples.    Whatever  advan- 
tage there  may  be  in  thb  method,  these  references,  it  is 
supposed,  will  afford  the  best  kind  of  illustration. 
/A  still  further  objection  to  the  expediency  of  a  Code  is 
its  supposed    inflexibility.     Expressed  in  formal  proposi- 
tions- and  couched  in  positive  terms,  it  is  not  as  flexible, 
say  the  objectors,  as  the  common  law.     This  is  the  objec- 
tion most  insisted  upon  by  those  who  oppose  a  Code,  and 
it  should,  therefore,  receive  the  most  careful  considera- 
tion.    It  may  be  first  observed,  that  flexibility,  in  its 
ordinary  sense,  is  one  of  the  worst   quaUties   which  a 
law    can   have,   or   rather    that   it   is    inconsistent  with 
the  idea  of  law.     As  the  law  is  a  rule  of  property  and 
of  conduct^  it  should  be  fixed.     K  it  be  meant  that 
a  rule,  made  for  a  certain   state  of  facts,  may  not  be 
applicable  to  a  different  state  of  facts,  that  will  not  be  dis- 
puted; if  it  be  meant  that  such  a  rule  ought  not  to  be 
applied  to  the  same  state  of  facts  under  all  circumstances, 
the  objection  amounts  only  to  this,  that  the  rule  is  too 
broadly  stated;  if  it  be  meant  that  a  rule  ought  to  be 
subject  to  the  discretion  of  the  Judges,  the  proposition  is 
unsound,  for  the  Judges  should  not  have  dispensing  power. 
Another  way  of  stating  the  objection,  is  to  say  that  while 
the  common  law  is  expansive,  a  Code  does  not  expand  or 
adapt  itself  to  the  expan^ng  exigencies  of  society.     A  dif- 
ferent phrase  for  the  same  idea  is,  that  the  common  law  is 
elastic  and  accommodating,  and  that  a  Code  will  be  the 
opposite.     Now,  to  say  that  a  law  is  expansive,  elastic  or 
accommodating,  is  as  much  as  to  say  that  it  is  no  law  at  alL 
The  real  significance  of  the  objection,  if  it  has  any  signifi- 
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cance,  is,  that  it  is  better  to  let  the  Judges  make  the  law  as 
they  go  along,  than  to  have  the  lawgiver  make  it  beforehand. 
For,  if  the  Judges  are  to  decide  according  to  known  rules, 
those  rules  can  be  written  by  the  lawgiver  as  easily  as  they 
can  be  spoken  from  the  Bench,  or  taken  down  by  the  Re- 
porters. And  even  though,  in  particular  cases,  the  Judges 
should  fail  to  find  such  rules,  and  should  have  to  make  rules 
as  the  cases  occur,  that,  too,  can  be  done  as  easily  when 
the  known  rules  are  placed  in  a  Code,  as  when  they  repose 
in  the  breasts  of  Judges,  or  in  the  leaves  of  Reports.  So 
long  as  a  Code  is  confined  to  the  rules  of  law  as  they  now 
exist,  it  is  neither  more  nor  less  expansive  than  the  com- 
mon law.  When  the  inquiry  concerns  new  cases,  it  is 
divisible  into  two  parts,  one  relating  to  those  cases  which 
are  foreseen,  and  the  other  to  those  which  are  not  foreseen. 
Those  which  are  foreseen,  the  lawgiver  can  provide  for, 
and  it  is  his  duty  to  provide  for  them.  Those  which  are 
not  foreseen,  cannot  be  provided  for,  except  by  directing 
the  courts  to  decide  according  to  the  analogy  of  existing 
rules,  when  there  is  such  an  analogy,  and  when  there  is 
none,'  then  to  decide  according  to  the  dictates  of  natural 
justice.  In  this  last  respect,  the  Judges  will  be  in  the 
same  predicament  under  a  Code  as  under  the  common 
law ;  so  that  really,  the  only  point  of  difference  respects 
those  new  cases  which  can  be  foreseen  or  reasonably 
anticipated,  and  if  there  be  persons  who  think  that  for 
such  oases,  it  is  better  that  the  Judges  should  make 
the  law,  after  the  cases  arise,  than  for  the  Legislature  to 
make  it  as  a  guide  beforehand,  then  they  think  that  gov- 
ernment ought  not  to  be  divided,  according  to  the  funda- 
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mental  American  maxim,  into  three  separate  legislative, 
executive  and  judicial  departments^^-^^"^ 

If  we  look,  for  example,  at  any  of  the  leading  cases 
reported,  we  see  the  facts  given,  the  conclusion  of  the 
Judges  and  the  reasoning  by  which  the  conclusion  was 
reached.  Whatever  legal  proposition  is  necessarily  in- 
volved in  this  conclusion  is  to  be  deemed  an  established 
rule  of  law.  This  rule  may  be  written  in  a  Code,  or  it 
may  be  left  in  the  Reports.  Is  it  any  more  flexible  in 
the  one  form  than  in  the  other?  Certainly  not,  unless  the 
Judges  feel  themselves  at  Kberty  to  depart  from  it,  so  long 
as  it  remains  in  the  Reports  alone.  But  that  would  be  to 
declare  that  the  decision  is  not  law. 

It  is  possible  that  the  idea  of  flexibility  in  one  form,  and 
inflexibility  in  the  other,  has  arisen  from  not  sufficiently 
attending  to  the  distinction  between  general  and  partial 
rules.  It  may  be  perfectly  safe  to  lay  down  a  certain 
general  rule,  but  not  at  all  safe  to  undertake  the  enumera- 
tion of  all  the  particulars  to  which  the  rule  may  be  applied. 
A  code  which  should  attempt  to  do  the  latter  would  fail, 
not  because  it  would  be  inflexible,  but  because  it  would  be 
defective.  Take,  for  example,  the  rule  that  implies  a 
promise  to  pay  over  money  which  the  party  ought  not 
to  retain,  as  announced  by  Lord  Mansfield  in  Moses 
V.  McFarlane  (2  Burr.,  1005),  in  this  language:  "In  one 
word,  the  gist  of  this  kind  of  action  is,  that  the  defendant, 
upon  the  circumstances  of  the  case,  is  obliged  by  the  ties  of 
natural  justice  and  equity  to  refund  the  money r  This,  as  a 
general  rule,  could  be  introduced  into  a  code  with  perfect 
safety,  while  it  would  be  certain  and  inflexible.    But  if 
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there  should  be  an  eflfort  to  go  into  details,  and  to  enumerate 
all  the  particular  cases  to  which  the  rule  has  been  or  could 
be  applied,  the  enumeration  would  be  defective,  inasmuch 
as  it  would  be  impossible  for  human  foresight  to  discern 
all  the  occurrences  to  which  it  might  be  applicable.  It 
might  be  possible  to  collect  and  enumerate  all  the  instances 
in  which  the  rule  has  been  applied,  and  to  state  the  cir- 
cumstances; it  might  also  be  possible  to  mention  many 
cases  likely  to  arise  in  the  future  to  which  it  would  also  be 
applicable;  but  it  would  never  be  safe  to  pronounce  abso- 
lutely that  it  should  only  be  applied  to  the  cases  enumerated, 
for  the  obvious  reason  thsA  others  may  occur,  just  as  urgent, 
which  human  foresight  has  failed  to  discover.  The  objec- 
tion to  a  code  which  should  attempt  this  would  be,  not  that 
the  rules  given  were  inflexible,  or  that  the  code  itself  was 
inflexible,  in  any  other  sense  than  that  it  attempted  too 
much,  and  was  fashioned  upon  a  false  principle. 

Even  in  the  case  supposed,  a  code  and  the  common  law 
would  stand  upon  the  same  footing,  unless  something  was 
put  into  the  former  wliich  was  not  in  the  latter;  for  neither 
in  one  form  or  the  other  are  either  the  general  or  the  par- 
ticular rules  flexible ;  the  general  rule  is  comprehensive,  the 
particular  rules  are  not  comprehensive;  the  latter  would 
be  of  little  value  except  as  pointing  to  the  former,  and  if 
that  is  once*  given  it  covers  as  many  cases  when  inserted 
in  a  code  as  when  left  in  the  common  law  at  large. 

There  is,  for  instance,  a  rule  of  the  common  law,  that  a 
contract  is  void  which  is  against  public  policy.  What  is  or 
is  not  against  it  is  left  for  the  courts  to  decide,  since  the 
policy  changes  from  generation  to  generation,  and  almost 
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fix)m  year  to  year.  The  judges  are  not  thereby  invested 
with  power  to  change  the  law,  but  to  apply  established 
law  to  the  circumstances  of  each  case  as  it  arises,  and  is 
then  compared  with  the  policy  of  the  State  for  the  time 
being,  or  with  the  general  policy  of  nations.  The  power  to 
decide  the  question  of  compatibility  in  such  a  case,  between 
the  act  and  the  policy,  is  not  a  legislative  but  a  judicial 
power,  as  much  as  to  decide  whether  a  by-law  of  a  cor- 
poration is  or  is  not  reasonable,  or  whether,  in  considering 
the  effect  of  an  act  performed,  the  time  of  performance 
was  reasonable  or  imreasonable.  It  may  indeed  be 
affirmed,  that  certain  acts  are  against  public  policy,  and 
so  far  the  present  Code  has  attempted  to  go,  but  it  has  not 
attempted,  and  could  not  safely  attempt,  to  define  all  the 
acts  by  which  men  might  hereafter  seek  to  countervail  that 
policy,  or  to  foresee  what  the  policy  itself  should  be  in 
ages  to  come. 

y  If  by  flexibility  be  meant  susceptibility  of  progression, 
then  it  may  be  affirmed  with  confidence,  that  a  code,  upon 
the  theory  on  which  this  is  framed,  not  only  adapts  itself 
to  the  present  wants  of  society  better  than  the  existing 
common  law,  but  that  it  contains  within  itself,  in  a  greater 
degree,  the  elements  of  future  progress;  not  because  its 
rules  are  any  more  or  less  flexible  than  those  of  the  com- 
mon law,  but  for  the  reasons  which  will  now  be  stated. 

The  first  of  these  reasons  is,  that  while  the  judicial 
department  has  been  unable,  or  if  able,  unwilling,  to 
make  necessary  amendments  of  the  law,  the  legislative 
department,  to  which  the  power  of  amendment  of  right 
belongs,  has  been  embarrassed,  first,  by  the  disjointed  and 
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comparatively  inaccessible  form  in  which  the  great  body 
of  the  law  has  lain,  and  secondly,  by  that  maxim  of  the 
common  law  by  which  the  judges  were  taught  that  every 
statute  in  derogation  of  it  was  to  be  strictly  construed. 
The  first  cause  of  embarrassment  is  removed  so  soon  as 
the  Legislature  and  the  people  have  before  them  the 
whole  body  of  the  laws  in  an  accessible  and  compact  form, 
by  which  the  relation  of  the  several  parts  to  each  other 
and  to  the  whole  can  be  better  seen,  a  defect  in  any  part 
sooner  discovered,  and  the  particular  amendment  indicated 
which  ought  to  be  made.  The  second  cause  is  removed 
by  the  declaration,  that  the  maxim  of  strict  construction 
has  no  application  to  a  general  code. 

Nothing  is  more  conspicuous  in  the  history  of  jurispru- 
dence than  the  tenacity  with  which  the  Judges  of  America 
and  England,  unlike  those  of  continental  Europe,  have 
adhered  to  precedents,  even  though  the  reason  for  them 
has  ceased,  and  their  mischiefs  have  become  palpable. 

Take  for  example  the  practice  of  the  courts  as  it  existed 
before  the  Code  of  Civil  Procedure.  K  any  part  of  the  com- 
mon law  should  have  been  flexible,  that  should  have  been, 
for  it  was  made  almost  entirely  by  the  Judges.  And  yet 
both  here  and  in  England,  while  they  expressed  their  regret 
at  the  state  of  things,  they  were  compelled  to  declare  that 
the  evils  of  the  system  were  too  deeply  rooted  to  be  removed 
by  any  power  short  of  the  Legislature.  Whenever  the 
Legislature  did  interpose,  the  courts  refused  to  go  beyond 
the  strict  letter  of  the  statute.  No  fact  of  early  English 
history  is  more  certain  than  that  the  existence  of  equity, 
as  a  separate  system,  was  owing  to  the  rigid  adherence  of 
the  common  law  judges  to  form,  in  other  words,  to  the 
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iron  inflexibility  of  the  common  law.  Equity  itself  soon 
fell  into  the  same  predicament.  It  would  not  at  any 
time  have  been  thought  proper  or  safe  for  the  courts  to 
disregard  an  established  precedent  at  law  or  in  equity, 
upon  the  idea  that  the  circumstances  of  the  community 
had  so  changed  a^  to  make  the  precedent  oppressive. 
Decisions  have  been  frequently  overruled,  it  is  true,  but 
upon  some  such  excuse,  as  that  they  were  made  by  a 
divided  court  or  an  inferior  one,  or  with  reference  to  par- 
ticular circumstances  or  without  sufficient  consideration. 

In  almost  every  instance  where  an  improvement  has 
been  made  in  the  laws,  it  has  come  from  the  Legislature. 
Had  society  been  left  to  the  discipline  of  the  common  law, 
whether  it  be  called  flexible  or  inflexible,  the  most  cruel 
and  bloody  of  criminal  systems  would  still  have  shamed 
us;  feudal  tenures  with  all  their  burdensome  incidents 
would  have  remained ;  land  would  have  been  inahenable 
without  livery  of  seizin,  and  wives  would  have  had  only 
the  rights  which  a  barbarous  age  conceded  theny^ 

Even  in  the  matter  of  contracts,  that  portion  of  the 
common  law  where  the  attribute  of  flexibility  would  have 
been,  if  ever,  desirable,  what  do  we  still  see  ?  [While  it 
cannot  be  denied,  that  in  nine  instances  out  of  ten,  tenants 
hire  houses  in  the  belief  that  landlords  must  repair  them  if 
necessary ;  that  tenants  who  agree  to  repair,  have  no  sus- 
picion that  if  the  house  is  burnt  they  are  bound  to  rebuild ; 
that  when  a  creditor  accepts  part  payment  in  full  satisfac- 
tion, the  bargain  is  supposed  to  be  binding ;  that  an  instru- 
ment under  seal,  signed  by  an  agent  in  his  own  name,  but 
expressly  declaring  that  he  signs  for  his  principal,  is  con- 
sidered by  both  parties  to  be  obligatory  upon  the  principal; 
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yet  upon  each  of  these  points  the  common  law  holds  other- 
wise, and  has  obstinately  refused  for  hundreds  of  years 
to  accommodate  itself  to  the  imdoubted  intentions  of  the 
parties  whose  rights  it  determines. 

Either  the  common  law  had  within  itself  the  flexible, 
elastic,  and  accommodating  elements,  which  would  have 
enabled  the  courts  to  adapt  it  in  these  respects  to  the 
expanding  exigencies  of  society,  or  it  has  been  greatly 
misunderstood  or  misrepresented  by  the  opponents  of  a 
Code. 

The  second  of  the  reasons  for  considering  a  Code  more 
favorable  to  progress  than  the  common  law,  is,  that  in  all 
those  particulars  in  which  the  common  law  does  take  hold 
of  the  business  and  usages  of  society,  and  make  use  of 
them  in  its  jurisprudence,  it  does  so  not  so  much  by  way 
of  incorporating  those  usages  into  the  law,  or  indeed 
making  any  change  in  the  substance  of  the  law  itself,  as 
by  way  of  interpreting  the  acts  and  intentions  of  parties, 
and  applying  fixed  principles  to  the  ever  changing  con- 
cerns of  human  life;  in  all  which  respects,  a  Code  may  and 
should  be  more  liberal  than  the  common  law.  Thus  it  is, 
that  by  the  present  Code,  not  only  are  the  particular 
anomalies  rectified,  which  have  just  been  mentioned,  but 
by  sections  801,  802,  809,  811  and  1829,  the  details  of 
the  law  of  contracts  are  made  subordinate  to  the  intentions 
of  the  parties,  ascertained  not  by  inexorable  rules  of  legal 
construction,  but  by  all  the  light  which  can  be  thrown 
upon  them  by  law,  usage  and  surrounding  circumstances, 
except  in  those  few  cases,  where  for  reasons  of  pubUc 
policy  an  absolute  rule  has  been  established. 
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Section  1829,  it  will  be  seen,  is  in  these  words : 
"  Except  where  it  is  otherwise  declared,  the  provisions  of  the 
forgoing  fifteen  Titles  of  this  Part,  in  respect  to  the  rights  and 
obligations  of  parties  to  contracts,  are  subordinate  to  the  intention 
of  the  parties,  where  ascertained  in  the  manner  prescribed  by 
the  chapter  on  the  Ltterpretatiok  of  Contracts,  and  the  benefit 
diereof  may  be  waived  by  any  party  entitled  thereto,  unless  such 
waiver  would  be  against  public  policy." 

The  usages  of  society  vary  with  its  wants  and  its  pur- 
suits. The  law  refers  to  those  usages  because  the  parties 
contract  with  reference  to  them,  and  they  must  be  taken  into 
account  when  it  considers  what  these  parties  ought  to  do 
and  what  they  ought  not  to  do.  In  this  way,  and  in  this 
alone,  has  the  common  law  adapted  itself  to  the  exigencies 
of  society,  and  in  this  respect  the  present  Code  goes  not 
only  as  far  but  farther  than  the  common  law. 
/Having  thus  considered  the  principal  objections  to  the 
codification  of  the  law,  it  should  next  be  considered 
whether  there  are  advantages  in  it  Assuming  that  it  is 
possible  to  have  a  body  of  written  law  in  a  convenient 
form,  and  in  scientific  order,  containing  the  materials  and 
fi-amed  in  the  manner  already  described,  what  benefits  will 
it  confer  1  In  the  first  place,  it  will  enable  the  lawyer 
to  dispense  with  a  great  number  of  the  books  which  now 
incumber  the  shelves  of  his  library.  In  the  next  place, 
it  will  thus  save  a  vast  amount  of  labor,  now  forced  upon 
lawyers  and  judg€«,  in  searching  through  the  reports, 
examining  and  collecting  cases,  and  drawing  inferences 
fi-om  the  decisions,  and  so  far  facilitate  the  dispatch  of 
business  in  the  courts.  In  the  third  place,  it  will  afford 
an  opportunity  for  settling,  by  legislative  enactment,  many 
disputed  questions,  which  the  courts  have  never  been  able 
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to  settle.  In  the  fourth  place,  it  will  enable  the  Legisla- 
ture to  eflfect  reforms  in  diflferent  branches  of  the  law, 
which  can  only  be  effected  by  simultaneous  and  com- 
prehensive legislation.  Thus,  for  example,  the  closer 
assimilation  of  the, law  of  real  and  personal  property,  and 
the  changes  in  the  relation  of  husband  and  wife,  as  to 
property,  cannot  be  effected  by  any  other  means  so  wisely 
and  safely,  as  by  a  General  Code.  The  making  of  a  Code 
involves  a  general  revision  of  the  law.  It  is  indeed  in  this 
way  alone  that  such  a  revision  seems  practicable.  The 
occasion  is  thereby  afforded  to  look  at  the  law  of  the  land, 
as  a  whole,  to  lop  off  its  excrescences,  reconcile  its  con- 
tradictions, and  make  it  uniform  and  harmonious.  In  the 
fifth  place,  the  publication  of  a  Code  will  diffuse  among 
the  people  a  more  general  and  accurate  knowledge  of  their 
rights  and  duties,  than  can  be  obtained  in  any  other  manner. 
This  is  an  object  of  great  importance  in  all  countries,  but 
more  especially  in  ours.  If  every  person  can  have  before 
him,  in  an  authentic  form,  the  laws  which  are  to  affect  his 
property,  and  govern  his  conduct,  he  can  have  an  additional 
guaranty  of  his  rights,  and  a  better  acquaintance  with  his 
duties.  Here,  more  than  anywhere  else,  all  classes  of  citizens 
interfere  in  all  the  affairs  of  the  State.  They  elect,  directly, 
nearly  all  the  officers  who  make,  administer,  or  execute 
the  laws.  If  in  Holland,  or  in  Germany,  or  France,  a  Civil 
Code  has  been  found  beneficial,  much  more  is  it  likely  to 
be  beneficial  to  us. 

So  far  as  the  choice  lies  between  law,  to  be  made  by  the 
legislature,  and  law  to  be  made  by  the  judiciary,  there 
cannot  be  a  doubt  that  whatever  may  be  the  determination 
elsewhere,  the  people  of  this  State  prefer  that  theirs  shall 
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be  made  by  those  whom  they  elect  as  legislators,  rather 
than  by  those  whose  function  it  is,  according  to  the  theory 
of  the  Constitution,  to  administer  the  laws  as  they  find 
them.  Hence,  the  idea  of  a  Code  has  taken  such  hold  of 
our  people  that  they  have  made  provision  for  it  by  their 
organic  law.  y^ 

Besides  tne  changes  to  which  attention  was  particularly  I 
•lirected  in  the  preceding  report,  relating  to  tlie  rights  of  * 
married  women,  the  adoption  of  children,  and  the  assimila- 
tion of  the  laws  of  real  and  personal  property,  there  are 
others,  of  less  importance,  which  ought  not  to  be  over- 
looked. They  will  be  found,  with  few  exceptions,  in  the 
following  sections : 

30,  32,  89,  90,  97,  135,  136,  139,  151,  170,  176,  182,  243 
331,  390,  392,  394,  395,  396,  397,  398,  399,  422,  486,  621, 
623,  625,  626,  627,  628,  629,  647,  673,  705,  709,  713,  717, 
720,  723,  735,  741,  743,  755,  781,  785,  830,  831,  832,  833, 
836,  862,  864,  886,  887,  924,  941,  943,  977,  990,  991,  992, 
998,  1013,  1065,  1071,  1109,  1140, 1141,  1162,  4166, 1198, 
1213,  1263,  1296,  1301,  1302,  1315,  1352,  1353,  1376, 
1401,  1406,  1416,  1422,  1439,  1608,  1620,  1623,  1632, 
1641,  1643,  1646,  1648,  1651,  1652,  1660,  1729,  1737,  ^ 
1750,  1751,  1752,  1759,  1762,  1768,  1779,  1781,  1783, 
1789,  1791,  1793,  1817,  1847,  1852,  1893,  1901,  1928, 
1931,  1936,  1939,  1940. 

It  remains  to  take  notice  of  what  there  is  novel  in  the 
classification  of  the  subjects  treated  in  this  Code.  The 
reasons  for  the  changes  in  this  respect  are  generally  set 
forth  in  the  notes.  It  will  be  observed  that  there  has  been 
some  departure  from  the  ordinary  arrangement,  resulting 
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principally  from  the  desire  of  the  Commissioners  to  confine 
each  title  to  a  single  branch  of  a  general  subject,  and  not 
to  permit  the  repetition  of  a  principle  once  stated.  In  the 
first  part  of  the  third  division,  that  which  treats  of  obli- 
gations in  general,  many  provisions  are  placed,  particu- 
larly in  respect  to  the  extinction  of  obligations,  which  have 
generally  been  referred  to  contracts  alone.  The  subject 
of  bailments  is  not  treated  by  itself,  but  under  different 
titles,  as  deposit,  loan,  hiring,  service,  carriage,  trust,  agency 
and  pledge.  The  matters  usually  treated  under  the  title  of 
principal  and  agent,  are  here  treated  under  service,  trust  and 
agency.  The  principles  governing  all  confidential  relations 
are  brought  together  under  the  head  of  trust.  In  the  title  upon 
insurance,  the  general  rules  are  collected  into  one  chapter. 
Suretyship  is  treated  under  the  title  of  guaa^nty.  Mort- 
gage, equally  with  pledge,  is  treated  under  the  head  of  lien, 
an  effort  having  been  made  to  clear  the  law  of  mortgage 
from  the  confusions  and  contradictions  which  have  been  pro- 
duced by  the  counter  action  of  law  and  equity  for  so  many 
years.  And  in  treating  of  relief,  compensatory,  specific 
and  preventive,  the  general  principles  which  determine  the 
measure  of  damages,  and  which  fix  the  limits  of  specific 
and  preventive  remedies,  are  so  arranged  as  to  reflect  upon 
and  explain  each  other. 

The  Commissioners  take  this  occasion  to  express  their 
sense  of  the  invaluable  services  rendered  to  them  by 
Thomas  Gr.  Shearman,  Esq.,  of  the  New  York  Bar,  who 
has  been  engaged  on  the  Civil  Code  from  its  commence- 
ment, and  whose  industry,  accuracy  and  intelligence  they 
cannot  praise  too  highly. 
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CITIL    CODE 


on 


STATE  OF  NEW  YORK. 


AN  ACT 
TO  ESTABLISH  A  CIVIL  CODE. 


The  People  of  (he  State  of  New  Tork^  represented 
in  Senate  and  Assembly ^  do  enact  as  follows : 

GBNEEAL  DEPEnTIOITS  AND  DIVISIONS. 

Sicncnr  L  Title  of  C!ode. 

2.  Defimtion  of  law. 

3.  Action  of  soyereign  pow«r. 

4.  Two  kinds  of  laws. 

6.  6.  Common  law. 

7.  Two  kinds  of  dyil  rights. 

8.  Rights,  how  modified. 

9.  Divisions  of  the  Ciyil  Gode. 

Section  1.  This  act  shall  be  known  as  the  Oiyil  Titieof 
OoDB  OP  THE  State  op  New  Yobk. 

S  2.  Law  is  a  role  of  pT0i>erty  and  of  conduct  oeflnitum 
prescribed  by  the  sovereign  power  of  the  state. 

g  3.  The  will  of  the  sovereign  power  is  expressed :  ^^^ 

1.  By  the  constitution,  which  is  the  organic  act  of 
the  people ; 

2.  By  statutes,  which  are  the  acts  of  the  Legisla- 
ture, or  by  the  ordinances  of  other  and  subordinate 
legislative  bodies ; 


power. 


Digitized  by  VjOOQIC 


2  THE  CrVTL  CODE 

3.  By  the  judgments  of  the  tribunals  enforcing 
those  rules  which,  though  not  enacted,  form  what  is 
known  as  customary  or  common  law. 

Suw^^       S  *•  The  common  law  is  divided  into  : 

1.  Public  law,  or  the  law  of  nations ; 

2.  Domestic,  or  municipal  law. 

COTimoa  g  5,  The  evidence  of  the  common  law  is  found  in 
the  decisions  of  the  tribunals. 

'^  g  6.  In  this  state  there  is  no  common  law  in  any 

case   where  the  law  is  declared  by  the  five  Godes. 

2fd  "'^'^       S  7.  All  original  civil  rights  are  either : 
righu.  ^^  Eights  of  person ;  or, 

2.  Eights  of  property. 

m^Sit"^  §  8.  Eights  of  property  and  of  person  may  be 
waived,^  surrendered  or  lost  by  neglect,  in  the  cases 
provided  by  law. 

>  Conkling  v.  King,  10  K.  T,  440. 

?hJci?u*'''      S  9-  This  Code  has  torn  general  divisions : 

Cod6. 

1.  The  first  relates  to  Persons ; 

2.  The  second  to  Property ; 

3.  The  third  to  Obligations ; 

4.  The  fourth  contains  General  Provisions  relating 
to  Persons,  Property  and  Obligations. 


Digitized  by  VjOOQIC 


DIVISION  FIEST. 

PERSONS. 


PART  I.  Persons. 

II.  Personal  Rights. 
III.  Personal  Relations. 


PARTI. 

PERSONS. 

SicnON  10.  Minor,  what 

11.  Adult,  what 

12.  Unborn  child. 

13.  Persons  of  unsound  mind. 

14.  Custody  of  minors,  etc. 
16.  Powers  of  minors. 

16.  Contracts  of  minors. 

17.  When  minor  may  disaffirm. 

18.  Cannot  disaffirm  contract  for  necessaries. 

19.  Nor  certain  obligations. 

20.  Contracts  of  persons  without  understanding. 

21.  Contracts  of  other  insane  persons. 

22.  Powers  of  persons  whose  incapacity  has  been  adjudged. 

23.  24.  "Wrongs. 

25.  Minors  may  enforce  their  rights. 

26.  Indians. 

S  10.  A  minor  is  a  person  under  the  age  of  twenty-  Definition 

*'  o  *f      of  a  minor. 

one  years. 
S  11.  All  other  persons  are  adults.  X^^nxu 
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§  12.  A  chad  conceived,  but  not  yet  bom,  is  to  be 
deemed  an  existing  person,  so  far  as  may  be  neces- 
sary for  its  interests  in  tlie  event  of  its  subsequent 
birth. 

Marsellls  v,  Thalheimer,  2  Paigey  35 ;  Jenkins  v.  Frejer, 
4t{d.f4:1;  Hone  v.  Van  Schaick,  3  Barb,  (X,  488. 


PenonBof 

nntoimd 

mind. 


§  13.  Persons  of  unsound  mind,  within  the  meaning 
of  this  Code,  are  idiots,  lunatics,  imbeciles  and  habit- 
ual drunkards. 


OMtodj^  §  14.  The  custody  of  minors  and  persons  of 
unsound  mind  is  regulated  by  Part  m  of  this 
Division. 


Oontracts 
€f  mlnon. 


S  15.  A  minor  cannot  give  a  delegation  of  pow^. 

Bonnet  v.  Davis,  6  Cow.^  393.  Such  a  delegation  is 
not  merelj  voidable,  but  absolutelj  void  (See  Bod 
V.  Mix,  It  Wend,,  119).  The  propriet7  of  this  rule 
has,  however,  been  seriously  doubted  (Whitney  v, 
Dutch,  14  Mass.,  462). 

§  16.  A  minor  may  make  a  conveyance  or  other 
contract  in  the  same  manner  as  any  other  person, 
subject  only  to  his  power  of  disaffirmance^  under  the 
provisions  of  this  Title,  and  to  the  provisions  of 
the  Title  on  Mabbiage. 

'  Palmer  v.  Miller,  25  Barb,,  399;  Slocum  v.  Hooker,  IS 
Barb.,  536;  Bool  v,  Iflx,  It  Wend,,  119;  GiUettti 
Stanley,  1  EiU,  121 ;  Van  Nostrand  v,  Wright,  EiU 
&  J),  8w^,,  260 ;  Clark  «.  Levi,  10  N,  Y,  Leg,  Obs,, 
184.  It  has  been  doubted  whether  a  minor  who  has 
a  guardian,  can  make  a  contract  (Stafford  v,  Boo^ 
9  Cow,,  626,  630;  Kline  v,  UAmoureux,  2  Po^ 
419);  but  it  seems  now  to  be  settled  that  he  can 
(Bartholomew  v,  Finnemore,  It  Barb,,  428). 


When 
minor  may 
ilMfflno. 


§  17.  In  all  cases^  other  than  those  specified  by 
sections  18  and  19,  the  contract  of  a  minor  may, 
upon  restoring  the  consideration'  to  the  party  from 
whom  it  was  received,  be  disaffirmed  by  the  minor 
himself,  either  before  his  msgority,^  or  within  a 
reasonable  time  afterwards,^  or,  in  case  of  his  death 
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within  that  period,  by  his  heirs  or  personal  represen- 
tatives.* 

>  Oonroeir.  Birdaall,  1  Johm,  Cku,^  127 ;  Brown  «.  M*Oiiii0, 
6  Sandf.^  224;  Merriam  v.  Ounningham,  11  Chuh' 
ing^  40. 

*  Bartholomew  v.  Finnemore,  17  B(xrb^  428. 

*  Bj  the  existing  law  he  cannot  in  all  oasea  condoslYelj 

disaffirm  his  oonvejance  of  real  property  before  he 
comes  of  age  (Bool  v.  Mix,  17  Wwd^  119,  132, 134). 

*  Tafit  V,  Sergeant,  18  Barh.^  320. 

*  Jtoc  Ahr^  Infimt,  I,  6;  8  Co.,  42  6. 

5 18.  A  minor,  or  a  person  of  nnsound  mind  of  ggjjg^ 
whatever  degree,^  cannot  disaffirm  a  contract,  other-  SJ^SSiS! 
wise  valid,  to  pay  the  reasonable  value  of  things 
necessary  for  his  support,*  or  for  that  of  his  family,* 
entered  into  by  him  when  not  under  the  care  of  a 
parent*  or  guardian'  able  to  provide  for  him. 

'  Ingraham  v.  Baldwin,  9  N.  7!,  46. 

*  Smith  V.  OUphant,  2  San^^  806;  BandaU  v.  Sweel^  1 

i>oi»^460. 

*  Turner  v,  Frisbj,  Strange^  168. 
«  Wailing  v.  Toll,  9  Johna,,  141. 

*  Kline  v.  yAmooreux,  2  Paige^  419. 

519.  A  minor  cannot  disaffirm  an  obligation,  Noroerutn 
otherwise  valid,  entered  into  by  him  under  the  express  *^^"'****^ 
authority  or  direction  of  a  statute. 

This  is  intended  to  provide  for  such  oases  as  the  exeon- 
tion  of  a  bone)  in  bastardj  proceedings,  or  a  Toluntary 
assignment  under  the  statute  relating  to  the  imprison- 
ment of  insolvent  debtors,  or  an  enlistment^  or  articles 
of  apprenticeship. 

S  20.  A  person  entirely  without  understanding  has  contracts 
no  power  to  contract,  except  in  the  case  mentioned  J2^^^ 
in  section  18,  unless  expressly  authorized  by  statute.  ^• 

See  Jackson  «.  King,  4  Cow.,  207. 

S  21.  A  person  of  unsound  mind,  but  not  entirely  oontraou 
without  understanding,  may  make  a  conveyance  or  ^m^ 
other  contract,  before  his  incapacity  has  been  judi-  '^•'■**^ 
daily  determined,  subject  to  rescission,  as  provided 
in  the  diapter  on  Bbsoissiok. 
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Jackson  v.  King,  4  Cow.,  207;  Person  v,  Warren,  14 
Barb.,  488;  OdeU  v.  Buck,  21  Wend.,  142.  Thus  a 
mortgage  by  a  lunatic  is  at  most  voidable  (Ingraham 
V,  Baldwin,  9  K  T.,  45 ;  12  Barb.,  9).  The  mere  ex- 
istence of  lunacy  does  not  revoke  a  power  (WaUis  r. 
Manhattan  Co.,  2  HdU,  495).  Compare,  however,  the 
proposed  change  in  the  law  of  Agencj.  As  to  the  cases 
in  which  such  a  contract  should  be  set  aside,  see 
Sprague  v.  Duel  (11  Paige,  480);  Loomis  v.  Spencer  (2 
id.,  153). 

g  22.  After  his  incapacity  has  been  judicially  deter- 
mined, a  person  of  unsound  mind  can  make  no  con- 
veyance or  other  contract,  nor  delegate  any  power,  nor 
waive  any  right,  until  his  restoration  to  capacity  is 
judicially  determined.  But  if  actually  restored  to 
capacity,  he  may  make  a  will,  though  his  restoration 
is  not  thus  determined. 

See  1  R,  8.,  719,  §  10;  Fitzhugh  v.  Wiloox,  12  Barb. 
235. 


Wrongs  g  23.  A  minor,^  or  a  person  of  unsound  mind,  of 
whatever  degree,*  is  liable  for  a  wrong  done  by  him, 
in  like  manner  with  any  other  person. 

*  Pish  r.  Ferris,  6  JDner, 49;  Campbell  r.  Stakes,  2  Wend., 
139 ;  Hartfield  v.  Roper,  21  id.,  615 ;  Green  v.  Burke, 
23  id.,  490;  Bullock  v.  Babcock,  3  id.,  391;  Wallace 
v.  Moras,  5  HiU,  391 ;  Conklin  v.  Thompson,  29  Barb., 
218;  Bumard  v.  Haggis,  14  C.  B  [K  fil],  46. 
Elrom  V,  Schoonmaker,  3  Bcarb.,  647 ;  see  Williams  «. 
Cameron,  26  id.,  172. 

'*•  §  24.  A  minor,  or  x)erson  of  unsound  mind,  cannot 

be  subjected  to  exemplary  damages,  unless  at  the 
time  of  the  act  he  was  capable  of  knowing  that 
it  was  wrongful. 

Krom  V.  Schoonmaker,  3  Barh.  647. 

jBtaors  may      g  25.  A  miuor  may  enforce  his  rights  by  civil  action , 
their  rights,  qj.  other  legal  proceedings,  in  the  same  manner  as 

a  person  of  full  age,  except  that  a  guardian  must  be 

appointed  to  conduct  the  same. 

2i?.  iSr.,445,  §  1. 
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3  26.  Indians  resident  within  this  state  have  the 
same  rights  and  duties  as  other  persons;^  except 
that: 

1.  They  cannot  vote  or  hold  office;  and  that, 

2.  They  cannot  grant,  lease,  or  incumber  Indian 
lands,  except  in  the  cases  provided  by  special  laws.* 

^  The  course  of  legislation  and  of  decision,  following  the 
modifications  which  time  has  made  in  the  actual  con- 
dition of  the  Indians,  is  such  that,  by  the  act  of  1843, 
Indians  are  authorized  to  purchase,  hold  and  conye/ 
lands ;  and  such  as  become  freeholders  to  the  yalue 
of  $100,  are  liable  on  contracts  and  to  taxation  and 
the  jurisdiction  of  the  courts,  as  if  citizens.  There 
seems  to  be  no  sufficient  reason  whj  a  simple  gene- 
ral provision  like  that  here  proposed,  should  not  now 
be  adopted. 

*  Lee  V.  Oloyer,  8  Oow,t  189 ;  St  Regis  Indians  9.  Dram, 
19  JoJms^  127 ;  Jackson  v.  Wood,  7  id,  290;  Chan- 
dler V.  Edson,  9  id.f  362. 
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PART  II. 

PERSONAL  BIGHTS. 

BacnosV.  General  peraoiud  rights. 

28.  Defamatioii,  what 

29.  libel,  what 

30.  Slander,  what 

31.  What  oommanicatkms  are  priTileged. 

32.  Protection  to  personal  relationi. 

33.  Eight  to  nse  force. 

S27.  Besides  the  personal  rights  mentioned  or  ^J^i^ 
leoognized  in  the  PoLrnoAL  Oodb,  every  person  «*«**^ 
has,  subject  to  the  qoalifications  and  restrictions  pro- 
vided by  law,  the  right  of  protection  from  bodily 
restraint  or  harm,  from  personal  insult,  from  defama- 
tion, and  from  injury  to  his  personal  relations. 

There  is  no  doobt  that  persistent  pablic  hisnlts,  «.  g^ 
oontinnal^  shooting  at  a  person  in  the  street^  or 
OTen  silenUj  dogging  him,  are  personal  ii^nrieSi 
against  which  he  ought  to  be  protected.  Whj  is 
not  an  act  which  the  law  admits  ahnoit  to  justiQri 
oertainlj  to  mitigate^^he  crime  of  assault  and  bat- 
tei7,  Sttffideot  foundation  for  a  dvil  action?  Com- 
pare Adams  V,  BiTers»  11  Barb^  390,  where  an 
action  for  use  of  insulting  words,  bj  one  standing 
in  the  highway  in  firont  pf  plafiitiff 's  land,  was  sus- 
tained on  the  ground  of  the  trespass  inyolTed  in 
Btandmg  in  the  highway  after  being  ordered  to 
depart)  for  the  malidous  purpose  eyinoed. 

S  28.  De£eanation  is  effected  by: 

1.  libel;  or, 

2.  Slander. 

In  all  definitions  of  libel  or  slander  at  common  law, 
malice  is  treated  as  a  necessary  ingredient  But  hi  the 
absence  of  a  proper  notice  for  the  publication,  malice 
is  condusivelj  presumed,  and  the  publisher  of  a  libel  is 
responsible,  although  dearly  ftee  ,fh>m  actual  malice 

2 
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(Hunt  V.  Bennett,  19  K.  F.,  173;  Lewis  v.  Chapman, 
16  id,  369.)  In  the  definitions  of  both  classes  of 
defamation,  therefore,  the  commissioners  omit  the  ingre- 
dient of  malice,  and  consequently  the  rules  concerning 
presumption  of  malice. 

Libel,  whAt.  g  29.  Libel  is  a  false  and  unprivileged  publication 
by  writing,  printing,  picture,  effigy  or  other  fixed 
representation  to  the  eye,  which  exposes  any  per- 
son to  hatred,  contempt,  ridicule  or  obloquy,  or 
which  causes  him  to  be  shunned  or  avoided,  or  which 
has  a  tendency  to  injure  him  in  his  occupation. 

2  Kent  Com.^  17;  Stone  v.  Cooper,  2  Den.,  293;  Cooper 
V.  Greelej,  1  id,  347 ;  Steele  v.  Southwick,  9  Jokns.^ 
214. 

The  law  of  libel  has  passed  in  the  last  hundred  years 
from  one  extreme  to  another;  from  excessive  severity 
to  excessive  laxity.  The  abuse  of  the  freedom  of  the 
press,  not  only  in  the  wantonness  of  its  attacks  upon 
pubUc  men,  but  in  its  assaults  upon  private  citizens, 
has  become  so  fpreat,  that  a  remedy  for  the  evil 
must  be  sought,  or  violence  will  take  the  place  of 
law.  The  license  into  which  this  freedom  has  de- 
generated loads,  not  only  to  the  fi^uent  invasion 
of  private  rights,  but  to  the  corruption  of  public 
morals.  If  the  Commissioners  had  been  certain  of  the 
true  remedy,  they  would  have  proposed  it  in  the  text 
of  the  Code.  They  will  venture  only  to  suggest  that 
a  more  certain  punishment  for  wanton  or  careless 
defamation  bemg  needed,  a  remedy  may  perhaps  be 
found  in  ^^ing  to  it  a  penalty,  to  be  recovered  in 
every  civil  action  for  libel,  in  addition  to  the  damages 
which  the  jury  may  find.  This  would,  at  least,  render 
it  unsafe  for  libellers  to  rely  upon  the  caprice  or  preju- 
dice of  juries  as  the  means  of  escape  with  nominal 
damages.  Requiring  the  name  of  the  writer  to  be 
signed  to  every  personal  article,  might  also  have  a 
salutary  effect.  If  the  Legislature  should  think  these 
provisions  desirable,  two  sections  like  the  following 
would  answer  the  purpose: 

§  .  Any  article  published  in  a  newspaper  containing 
matter  which  would  be  libellous  if  it  were  false,  must 
be  signed  by  the  writer,  and  his  name  must  be  published 
at  the  foot  of  the  article.  A  violation  of  this  section  is 
a  misdemeanor. 

§  .  In  every  civil  action  for  libel,  if  the  plaintiff 
recovers  a  verdict,  he  shall  be  entitled  to  judgment  against 
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the  defendant  for  dollars,  as  a  penalty,  in 

addition  fb  the  damages  found  bj  the  jury,  and  the  costs 
of  the  action. 

g  30.  Slander  is  a  false  and  unprivileged  publica-  ^f^* 
tion,other  than  libel,  which : 

1.  Charges  any  person  with  crime,  or  with  having 
been  indicted,  convicted  or  punished  for  crime  ;^ 

2.  Imputes  in  him  the  present  existence  of  an  in- 
fectious, contagious  or  loathsome  disease;* 

3.  Tends  dbectly  to  injure  him  in  respect  to  his 
oflSce,  profession,  trade  or  business,  either  by  imput- 
ing to  him  general  disqualiflcation  in  those  respects 
which  the  office  or  other  occupation  peculiarly  re- 
quires, or  by  imputing  something  with  reference  to 
his  office,  profession,  trade  or  business  that  has  a 
natural  tendency  to  lessen  its  profit ; 

4.  Imputes  to  him  impotence  or  a  want  of  chastity  f 
or, 

5.  Which,  by  natural  consequence,  causes  actual 
damage. 

'  This  definition  is  possibly  a  little  broader  than  the  lan- 
guage of  the  decisions  (see  Young  v.  Miller,  3  HiUf 
21 ;  Smith  v.  Stewart,  5  Pain,  St,  372).  But  the 
definition  of  a  "  crime  "  in  the  Penal  Code  removes 
all  the  grounds  of  distinction  in  the  decisions. 

•  Williams  v.  Holdredge,  22  Barb.,  376. 

'  This  provision  is  new.  The  House  of  Lords,  in  a  recent 
case,  condemned  the  common  law  in  this  respect  aa 
"barbarous"  (Lynch  v.  Knight,  9  K  L.  Cos.,  677). 

S  31.  A  privileged  publication  is  one  made :  SSJi<i'^ 

1.  In  the  proper  discharge  of  an  official  duty ;  privuegLL 

2.  In  testifying  as  a  witness,  in  any  proceeding 
authorized  by  law,  to  a  matter  pertinent  and  material,^ 
or  in  reply  to  a  question  allowed  by  the  tribunal ; 

3.  In  a  ^^fflremisgi^nv without  malice,  to  a  person 
interested  therein,  by^^OTRS-who  was  also  interested^ 
or  who  stood  in  such  a  relation  to  the  former  as  to 
afford  a  reasonable  ground  for  supposing  his  motive 
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innocent,  or  who  was  requested  by  him  to  give  the 
information;'  or,  * 

4.  By  a  fair  and  troe  report  in  a  newspaper,  with- 
out malice,  of  a  judicial,  legislative  or  other  public 
official  proceeding,  or  of  anything  said  in  the  course 
thereof!^ 

'  Perkins  v.  Mitchell,  31  Barb.,  461 ;  see  4  ^  <ifc  K,  669. 

*  Lewis  V.  Chapman,  16  N.  7^  369. 

*  Laws  1864^  ch,  130. 

toS^iS       S  32.  The  rights  of  personal  relation  forbid : 

**"*'        1.  The  abduction  of  a  husband  from  his  wife,  or 
of  a  parent  &om  his  child  ;^ 

2.  The  abduction  or  enticement  of  a  wife  &om  her 
husband,'  of  a  child  from  a  parent,  or  from  a  guardian 
entitled  to  its  custody,^  or  of  a  servant  from  his  mas- 
ter;* 

3.  The  seduction  of  a  wife,  daughter,  orphan  sis- 
ter, or  servant  f  and, 

4.  Any  injury  to  a  servant,  which  a£fects  his  ability 
to  serve  his  master.* 

*  Perhaps  this  provision  Is  new,  and  doubtless  as  a  mat- 

ter of  fkct  it  would  rarelj  be  taken  advantage  of. 
Nevertheless,  the  ii^'my  is  a  very  great  one^  and  <Hie^ 
unhappilj,  not  entirely  unknown. 

*  Bennett  v.  Smith,  21  Barb,,  439 ;  Scherpf  v.  SoEadeoaskj, 

4  E.  J>,  SmUh,  110. 
'  See  People  v.  Olmstead,  27  Barb.,  9. 

*  Lumlej  V,  Oje,  2EU,db  Bl,  216. 

*  This  provision  is  new,  as  to  the  sister  and  daughter 

pain  V,  WyckoflC;  7  H  7.,  191).  The  legal  fiction, 
bj  which  the  action  of  seduction  has  long  been  sus- 
tained, has  always  been  considered  too  narrow  for 
the  purposes  of  justice. 

*  Woodward  v.  Washburn,  3  i^  369;  Mariines  v,  Qer- 

ber,  3  J/:  <ft  a,  88. 

gfgj^  3  33.  Any  necessary  force  may  be  used  to  protect 
fiom  wTongfid  injury  the  person^  or  property*  of  one- 
self, or  of  a  wife,  husband,  child,  parent  or  other 
relative  to  the  third  degree,  a  ward,  servant  or  master. 

'  BoL  Abr.y  Trespass,  D. ;  Leeward  v.  Basilee,  1  Balkf 
407 ;  Seaman  v,  Guppledick,  Otoen,  160. 

*  Blades  V.  Higgs,  10  C.  B.  {Ni  S,\  713. 
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PART    III. 

PEBSONAL  BELATIONS. 

TrcLB  L  Marriage. 

n.  Parent  and  Ohild. 
in.  Guardian  and  Ward. 
lY.  Master  and  Servant 


TITLE  L 

MABRUGE. 

C^BAPTiR  L  The  Contract  of  MarriAge. 
IL  DiToroe. 
ni  HoBband  and  wi&. 


OHAPTEE  I. 

THB  OONTRAOT  OF  MABBIAGB. 

Abholb  L  y«licUt3r. 

IL  AuthentioatioD. 

ARTICLE  I. 

YALmilT. 

Sacmov  84.  Deflnition  of  marriage. 
86.  Conaenty  how  proved. 

86.  Persona  capable  of  marriage. 

87.  Consent  must  be  given  to  a  present  marriage. 

88.  Oertain  marriages  incestuous. 

89.  Oertain  marriages,  when  to  be  deemed  void. 

40.  Poljgamy  forbidden. 

41.  Ooi^jugal  rights,  Ac.,  not  restored  bj  pardon. 

42.  Marriages  of  Indians. 

43.  Certain  parts  of  Code  not  applicable. 

44.  Promiaa  of  marriage. 
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SSiiSSe.  S  34.  Marriage  is  a  personal  relation,  arising*  out 
of  a  civil  contract,  to  which  the  consent  of  parties 
capable  of  making  it  is  alone  necessary. 

Bj  2  R  S.,  138,  §  1,  marriage  is  declared  to  be  a  civfl 
contract  to  which  consent  is  necessary ;  but  whether 
anything  more  than  consent  is  necessary  has  bees 
mooted ;  some  authorities  deeming  that  either  consum- 
mation or  solemnization  is  also  requisite  (Jaques  v.  Pub- 
lic Administrator,  1  Bradf.j  499 ;  and  see  2  Parsons  on 
Contracts,  bth  ecL,  74).  This  provision  makes  consent 
alone  sufficient,  and  is  in  accordance  with  the  riews 
declared  in  Starr  v.  Peck,  1  Millf  270 ;  Jackson  v.  Winne, 
7  Wend.,  47;  Caujolle  v.  Ferrie,  23  N.  Z,  106;  Hayes 
V.  People,  25  N.  Y.,  390. 

SSSw^ed.  S  35.  Consent  to  a  marriage  may  be  manifested  in 
any  form,  and  may  be  proved  like  any  other  fact. 

Starr  v.  Peck,  1  Hill,  270 ;  Clayton  v.  Wardell,  4  N.  Z,  230. 


Pertont 
capable  of 
marriage. 


g  36.  Any  unmarried  male  of  the  age  of  fourteen 
years  or  upwards,  and  any  unmarried  female  of  the 
a^e  of  twelve  years  or  upwards,  and  not  otherwise  dis- 
qualified, is  capable  of  consenting  to  marriage;  sub- 
ject, however,  to  the  provisions  of  section  54  of  this 
Code. 

Bennett  v.  Smith,  21  Barb.,  439.  The  reference  is  to  the 
provision  below,  allowing  a  divorce  where  a  female  is 
married  under  fourteen  against  consent  of  parent  or 
guardian. 


S  37.  The  consent  to  a  marriage  must  be  to  one 


Consent 
most  be 

f^wt  *    commencing  instantly,  and  not  to  an  agreement  to 
"**"****•     marry  afterwards. 


Certain 

marriaget 

SncestQoni. 


Cheney  v.  Arnold,  15  K.  7.,  345. 

S  38.  Marriages  between  parents  and  children, 
ancestors  and  descendants  of  every  degree,  and  be- 
tween brothers  and  sisters  of  the  half  as  well  as  of 
the  whole  blood,  are  incestuous,  and  void  from  the 
beginning;  whether  the  relationship  is  legitimate  or 
illegitimate. 

2  R.  S.,  139,  §  3. 


Certain  g  39.  If  either  party  to  a  marriage  is  incapable  of 

j^to^   consent  for  want  of  age  or  understanding,  or  is  inca- 
▼oid.  pable,  from  physical  causes,  of  enteriPT  into  the 
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marriage  state,  or  if  the  consent  of  either  is  obtained 
by  fraud  or  force,  the  marriage  is  void  from  the  time 
its  nullity  is  adjudged  by  a  competent  tribunal. 

g  40.  A  subsequent  marriage  contracted  by  any  Poijjpuny 
I)erson  during  the  life  of  a  former  husband  or  wife  of     '     ^ 
such  person,  with  any  i)erson  other  than  such  former 
husband  or  wife,^  is  illegal  and  void  from  the  begin- 
ning, unless: 

1.  The  former  marriage  had  been  annulled  or  dis- 
solved for  some  cause  other  than  the  adultery  of  such 
person;  or, 

2.  Unless  such  former  husband  or  wife  had  been 
finally  sentenced  to  imprisonment  for  life ;  or, 

3.  Unless  such  former  husband  or  wife  was  absent, 
and  not  known  to  such  person  to  be  living,  for  the 
space  of  five  successive  years  immediately  preced- 
ing such  subsequent  marriage;  in  which  case  the 
subsequent  marriage  is  void  only  from  the  time  its 
nullity  is  adjudged  by  a  competent  tribunal.^ 

*  Thi3  exception  is  new. 

*2  B.  S.f  139,  §§  5,  6.  The  language  of  subdivision  3  has 
been  modified  to  make  it  appropriate  to  the  retrospec- 
tive effect  given  to  section  6,  by  the  construction 
adopted  by  the  Court  of  Appeals  in  Bowers  v.  Brower, 
9  JV.  7.  Leg.  Obs.^  196. 

§  41.  No  pardon  granted  after  the  twelfth  day  of  S^^^«»j^ 
April,  one  thousand  eight  hundred  and  twenty-two,  SJ^^SSo^ 
to  any  person  sentenced  to  imprisonment  for  life  in 
this  state,  restores  such  person  to  the  rights  of  any 
previous  marriage,  or  to  the  guardianship  of  any 
issue  of  such  marriage. 

2  R  S.,  139,  §  7. 

§42.  Indians  contracting  marriage  according  to  the  i^^^^l^gM 
Indian  custom,  and  cohabiting  as  husband  and  wife, 
are  lawfully  married. 

Lawa  1849,  ch.  420,  §  4. 
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S  43.  The  provisions  of  otlier  portions  of  this  Oode 
in  relation  to  contracts  and  the  capacity  of  persons 
to  enter  into  them,  have  no  application  to  the  con- 
tract of  marriage. 


PromlMof 
marriage. 


S  44.  A  promise  of  marriage  is  subject  to  the  same 
rules  as  contracts  in  general,  except  that  neither 
party  is  bound  by  a  promise  made  in  ignorance  of 
the  other's  want  of  personal  chastity,^  and  that  either 
is  released  therefrom  by  unchaste  conduct  on  the 
part  of  the  other.' 

'  See  Beaohey  v.  Brown,  EL  BL  dk  R,  976;  Baker  t. 

Cartwright,  10  0,  R  [N.  S.],  124. 
*  Palmer  v.  Andrews,  7  TTend,  142. 


Xodeof 
authen- 
ticating 
maorlaget. 


ARTICLE  n. 

▲UTHSNIICATION. 

SionoN  46.  Kode  of  authenticating  marriages. 

46.  Form  of  marriage. 

47,  48.  Duties  of  the  offloer  before  whom  a  marriage  is  aolem. 

nized. 
49.  Certificate  to  be  given  to  either  contracting  party,  if  desired. 

60.  The  certificate.  « 

61.  The  entry  thereof. 

62.  Authentication  of  the  certificate. 

63.  Certificate,  entry,  fta,  evidence. 

S  45.  For  the  purpose  of  authentication^  according 
to  the  provisions  of  this  article,  a  marriage  must  be 
solemnized  in  this  state,  in  the  manner  herein  pre- 
scribed, by  one  or  more  of  the  following  i>ersons, 
namely:  Ministers  of  the  gospel  or  priests  of  any 
denomination;  mayors,  recorders  or  aldermen  of 
dties ;  judges  of  the  county  courts  or  justices  of  the 
peace ;  and,  in  case  of  Indians,  also  the  peacemakers 
acting  within  their  respective  jurisdictions. 

2R  &,  139,  §  8;  implied  to  Indians  by  Lowe  of  1849, 
ch,  420,  §  4. 

In  2  Kent's  Oom^  89,  note,  it  is  said  that  these  provisions 
of  the  Revised  Statutes  are  not  law,  because  by  the 
act  of  1830,  which  dedared  that  marriages  contracted 
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without  this  form  of  BolemDization  should  be  valid, 
they  no  longer  are  required  to  be  obeyed.  They  are 
here  embodied,  however,  for  the  obvious  reason  that, 
though  solenmization  is  not  compulsory,  it  is  optional, 
and  the  form  prescribed  may  be  and  constantly  is  re- 
sorted to,  for  the  sake  of  the  convenient  authentication 
of  the  contract  which  it  affords. 

g  46.  No  particular  form  is  required  upon  a  mar-  ^°"^j^ 
riage,  but  the  parties  must  solemnly  declare,  in  the 
presence  of  the  person  solemnizing  the  marriage,  and 
of  at  least  one  witness,  that  they  take  each  other  as 
husband  and  wife. 

2  B.  S.,  139,  §  9. 

g  47.  The  person  solemnizing  a  marriage  must  g^^^jL 
ascertain,  to  his  satisfaction :  whom  a 

1.  The  identity  of  the  parties  ;  S^^JlJSeSL 

2.  Their  real  and  full  names,  and  places  of  residence ; 

3.  That  they  are  of  suflScient  age  to  be  capable  of 
contracting  marriage ;  and, 

4.  The  name  and  place  of  residence  of  the  witness, 
or  of  two  witnesses,  if  more  than  one  is  present. 

2  R.  S.,  140,  §10. 

g  48.  The  person  solemnizing  a  marriage  must  enter  ^^ 
the  facts  ascertained  by  him  pursuant  to  the  last  sec- 
tion, and  the  date  of  the  solemnization,  in  a  book  to 
be  kept  by  him  for  that  purpose. 

2  R  S.,  140,  §  11. 


S  49.  The  person  solemnizing  a  marriage  must  tjf^*^?®^ 
furnish  to  either  party,  on  request,  a  certificate  there-  wntrocong 
of,  signed  by  him,  specifying:  SSlSii' 

1.  The  names  and  places  of  residence  of  the  parties 
married: 

2.  That  they  were  known  to  him,  or  were  satisfac- 
torily proved,  by  the  oath  of  a  person  known  to  him, 
to  be  the  persons  described  in  such  certificate: 

3.  That  he  had  ascertained  that  they  were  of  suffi- 
cient age  to  contract  marriage ; 
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4.  The  name  and  place  of  residence  of  the  attest- 
ing witness  or  of  two  witnesses ; 
6.  The  time  and  place  of  such  marriage ;  and, 
6.  That,  after  due  inquiry  made,  there  appeared  to 
be  no  lawfiil  impediment  to  such  marriage. 

2  B.  S.,  140,  §  13. 

Thecertifl.       S  50.  The  Certificate  mentioned  in  the  last  section 

onto* 

may,  within  six  months  after  the  marriage,  be  filed 
with  the  clerk  of  the  city  or  town  where  the  marriage 
was  solemnized,  or  where  either  of  the  parties  reside, 
and  when  thus  filed,  must  be  entered  in  a  book  to  be 
provided  by  the  clerk,  in  the  alphabetical  order  of  the 
name  of  each  party,  and  in  the  order  of  time  in  which 
it  is  filed. 

ttSSw/^        S  51.  The  entry  required  by  the  last  section  must 
specify : 

1.  The  name  and  place  of  residence  of  each  party; 

2.  The  time  and  place  of  marriage ; 

3.  The  name  and  official  station  of  the  person  sign- 
ing the  certificate ;  and, 

4.  The  time  when  the  certificate  was  filed. 

tiJ?*^thT  S  52.  If  a  certificate  of  marriage  is  signed  by  a 
certificate,  minister  or  priest,  there  must  be  indorsed  or  annexed, 
before  filing,  a  certificate  of  a  magistrate  residing  in 
the  same  county  with  the  clerk,  that  the  person  by 
whom  it  is  signed  is  personally  known  to  such  magis- 
trate, and  has  acknowledged  the  execution  of  the  cer- 
tificate in  his  presence ;  or,  that  the  execution  of  the 
certificate,  by  a  minister  or  priest  of  some  religious 
denomination,  has  been  proved  to  the  magistrate,  by 
the  oath  of  a  person  known  to  him,  and  who  saw  the 
certificate  executed. 

2  R  S.,  141,  §§  14-16. 

StJ}f  &c!!^       S  53.  A  certificate  of  marriage,  or  the  entry  thereof, 
•Tid«ice.  *    made  as  above  directed,  or  a  copy  of  the  certificate 

or  entry,  duly  certified,  is  presumptive  evidence  of 

the  fact  of  the  marriage. 

2  A  51,  Ul,  §  17. 
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OHAPTEE  n. 

DIVOKCE. 

The  provisions  of  this  chapter  have  been  modified  froni 
those  of  the  Revised  Statutes,  with  a  view  to  produce 
oonfonnitj  with  the  present  procedure,  and  to  estab- 
lish the  rule  tliat  in  one  action  between  husband  and 
wife,  in  which  a  judgment  of  nullity  or  a  dissolution 
of  marriage  or  separation  is  sought,  the  whole  contro- 
versy may  be  passed  on  and  settled;  and  for  this  pur- 
pose to  allow  a  defendant  to  interpose  a  demand  for 
affirmative  relief)  asking  a  divorce  or  separation  against 
the  plaintifC)  instead  of  requiring  cross  actions. 

Abticlb  I.  Nullity. 

n.  Dissolution. 
HL  Separation. 
IT.  General  Provisions. 

ARTICLE  L 

NXTLLITY. 

Sbctiok  54.  Cases  where  marriages  may  be  annulled. 

55.  AppUcation  for  a  decision  of  nullity. 

56.  Children  of  annulled  marriage. 

57.  Custody  of  children.  • 

58.  Effect  of  judgment  of  nullity. 

g  54.  A  marriage  may  be  annulled  for  any  of  the  OMeiwh«« 
following  causes,  existing  at  the  time  of  the  mar-  ™^e^*"" 
riage  :^ 

1.  That  the  party  seeking  to  have  the  marriage 
annulled  was  under  the  age  of  legal  consent  f  unless, 
after  attaining  the  age  of  consent,  such  party  for  any 
time  freely  cohabited  with  the  other  as  husband  or 
wife  f 

2.  That  the  former  husband  or  wife  of  either  party 
was  living,  and  the  marriage  with  such  former  hus- 
band or  wife  was  then  in  force  ;* 

3.  That  the  wife  was  under  the  age  of  fourteen 
years,  and  that  the  marriage  was  witiiout  the  con- 
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sent  of  the  person  having  the  legal  charge  of  her 
person,  and  was  a  punishable  offense  on  the  part 
of  the  husband,  and  has  not  been  followed  by  co- 
habitation, nor  ratified  by  any  mutual  assent  of  the 
parties  since  the  wife  attained  the  age  of  fourteen 
•  years  f 

4.  That  either  party  was  of  unsound  mind  f  unless 
such  party,  after  coming  to  reason,  freely  cohabited 
with  the  other  as  husband  or  wife ;'' 

5.  That  the  consent  of  either  party  was  obtained 
by  fraud,  unless  such  party  afterwards,  with  full 
knowledge  of  the  facts  constituting  the  fraud,  freely 
cohabited  with  the  other  as  husband  or  wife  f 

6.  That  the  consent  of  either  party  was  obtained 
by  force,^  unless  such  party  afterwards  freely  co- 
habited with  the  other  as  husband  or  wife  ;^®  or, 

7.  That  either  party  was,  at  the  time  of  marriage, 
physically  incapable  of  entering  into  the  married 
state ;"  and  such  incapacity  continues,  and  appears 
to  be  incurable.^ 

>  2  A  iSl,  142,  §  20. 

*Id. 

•/(i,  §21. 

•  Id,,  §  20. 

•  Laui  of  1841,  c^  257 ;  Z  R  S.  (5th  ed.),  233,  §  34. 
•2R8.,  142,  §  20. 

'  /d,  143,  §  27. 

•  Laws  of  1862,  ch.  246. 

•  2  i?.  S.,  142,  §  20. 
»  Id,  143,  §  31. 

"  2  i?.  S.,  142,  §  20. 

"  New,  but  in  accordance  with  the  decisions  in  Devanbagh 
V.  Devanbagh,  5  Paige,  564;  6  id,  175. 

Appiica-         g  55.  Within  the  time  limited  by  law  for  the  com- 

tlon  for  a  "^  •^ 

SSuuy."  **'  -^Ji^ncement  of  actions,  application  to  annul  a  mar- 
riage may  be  made: 

1.  If  for  the  cause  that  a  former  husband  or  wife 
was  living;  by  either  party  during  the  life  of  the 
other,  or  by  such  former  husband  or  wife ; 

2.  If  for  the  cause  of  idiocy ;  by  any  relative  of 
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the  idiot,  interested  to  avoid  the  marriage,  during  the 
life  of  either  party; 

3.  If  for  the  cause  of  insanity  other  than  idiocy ; 
by  any  relative  of  the  insanjo  party  interested  to 
avoid  the  marriage,  and  at  any  time  during  such 
insanity,  or  after  the  death  of  the  insane  party  in 
that  condition,  and  during  the  life  of  the  other  party; 
or  by  the  insane  party  after  the  restoration  of  reason ; 

4.  If  for  the  cause  of  fraud  or  force ;  by  the  in- 
jured party,  or  the  parent  or  guardian  of  sucli  party, 
or  a  relative  of  such  party  interested  to  avoid  the 
marriage,  during  the  life  of  either  party; 

5.  K  no  application  has  been  made  by  the  party  or 
a  relative,  application  may  be  made  in  any  of  the 
foregoing  cases,  at  any  time  during  the  life  of  both 
parties,  by  a  guardian  of  the  insane  or  injured  party, 
appointed  by  the  court  for  the  purpose ; 

6.  If  for  the  cause  of  physical  incapacity ;  applica- 
tion can  only  be  made  by  the  injured  party  against 
the  incapacitated  parity,  and  in  all  cases  must  be  made 
within  two  years  from  the  time  of  contracting  the 
marriage ; 

7.  If  for  the  cause  specified  in  subdivision  3  of  sec- 
tion 54,  by  the  wife  only. 

2  R  S.,  142,  §§  22,  24,  27,  30,  33. 

2  R,  S.,  144,  §  36,  should  be  inserted  in  the  Code  of  Civil 
Procedure. 

The  words  *'  within  the  time  limited  by  law  "  have  been 
inserted  in  accordance  with  the  construction  put  upon 
a  similar  provision  (§  30),  in  Montgomery  v.  Mont- 
gomery, 3  Barb.  Ch.^  132,  where  it  was  held  that  the 
intent  of  the  reference  to  the  lifetime  of  the  parties, 
was  to  prohibit  the  annulling  of  the  marriage  aflier  the 
death  of  the  parties,  but  not  to  extend  the  limitation 
to  any  period  within  the  lifetime  of  the  other. 

g  56.  Where  a  marriage  is  annulled  on  the  ground  ^SSSS**' 
that  a  former  husband  or  wife  was  living,  and  it  is  »«ri««^ 
adjudged  that  the  subsequent  marriage  was  contracted 
in  good  faith,  and  with  the  full  belief  of  the  parties 
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Custody  of 
children. 


Effect  of 
Judgment 
of  nullity. 


THE  CIVIL  CODE 

that  the  former  husband  or  wife  was  dead,  or  where 
a  marriage  is  annulled  on  the  ground  of  insanity, 
children  begotten  before  the  judgment  must  be  speci- 
fied in  the  judgment,  and  are  entitled  to  succeed  in 
the  same  manner  as  legitimate  children  to  the  estate 
of  the  parent,  who,  at  the  time  of  the  marriage,  was 
comi>etent  to  contract. 

2  R  S.,  142,  §§  23,  28. 

S  57.  The  court  must  award  the  custody  of  the 
children  of  a  marriage  annulled  on  the  ground  of 
fraud  or  force,  to  the  innocent  parent,  and  may  also 
provide  for  their  education  and  maintenance  out  of 
the  property  of  the  guilty  party. 

2  R  S.,  142,  §  32. 

g  58.  A  judgment  of  nullity  of  marriage  rendered 
during  the  life  of  the  parties,  is  conclusive  evidence  of 
nullity;  but  if  rendered  after  the  death  of  either  party 
to  the  marriage,  it  is  conclusive  only  as  against  the 
parties  to  the  action,  and  those  claiming  under  them. 

2  R  S.,  144,  §  37. 


MarriAge, 
bowd»- 
solved. 


•  AETIOLE  n. 

DISSOLUTION. 

Section  69.  Marriage,  how  dissolved. 

60.  Divorce  for  adultery. 

61.  Cases  in  which  divorce  for  adultery  is  denied. 

62.  63.  Legitimacy  of  issue. 

64.  When  re-marriage  is  forbidden. 

§  59.  Marriage  is  dissolved : 

1.  By  the  death  or  sentence  to  imprisonment  for 
life  of  either  of  the  parties ;  or 

2.  By  the  judgment  of  a  competent  tribunal. 


SSt^.'"  S  60.  The  dissolution  of  a  marriage  may  be  ad- 
judged, whenever  adultery  has  been  committed  by 
husband  or  wife,  in  any  of  the  following  cases : 
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1.  Where  both  husband  and  wife  were  actual 
inhabitants  of  this  state  at  the  time  of  the  commis- 
sion of  the  adultery; 

2.  Where  the  marriage  took  place  within  this  state  ;* 

3.  Where  the  injured  party,  at  the  time  of  the  com- 
mission of  the  adultery,  and  at  the  commencement 
of  the  action,  was  an  actual  inhabitant  of  this  state/ 

4.  Where  the  adultery  was  committed  in  this  state, 
and  the  injured  party,  at  the  commencement  of  the 
action,  was  an  actual  inhabitant  of  this  state.^ 

*  2  i2.  5:,  144,  §  38 ;  modified  by  substituting  "  took  place  " 

for  "  was  contracted  or  solemnized,"  and  the  word 
"inhabitant"  for  "resident,"  wherever  the  latter 
occurs. 

•  Laics  of  1862,  446,  ch.  246. 


Cases  in 
which  dl. 


g  61.  Although  the  fact  of  adultery  is  established, 
a  judgment  of  divorce  may  be  denied :  SX^it 

1.  Where  the  application  for  divorce  was  not  made 
within  five  years  after  the  discovery  by  the  applicant 
of  the  adultery  charged ; 

2.  Where  the  adultery  appears  to  have  been  com- 
mitted by  the  procurement,  or  with  the  connivance 
of  the  party  asking  the  divorce  ;^ 

3.  Where  the  injured  party  has  expressly  forgiven 
the  adultery  charged,  or  has  voluntarily  cohabited 
with  the  guilty  party  as  husband  or  wife,  with  full 
knowledge  of  the  fact ;  and  has  ever  since  been  treated 
by  the  latter  party  with  conjugal  kindness  f  or, 

4.  Where  it  appears  that  the  applicant  has  also 
been  guilty  of  adultery,^  without  the  procurement  or 
connivance  of  the  other  party.* 

'  2  B.  S.,  145,  §  42,  subds.  1,  2. 

•  Modified  from  2  R,  S.j  142.    See  BisK  Mar.  and  Div,, 

§  57  ;  Johnson  v.  Johnson,  14  Wend.,  637  ;  4  Paige^ 
640;  Hoff'mire  v.  Hoflfmire,  7  Paige,  660. 
•2RS.,  145,  §  42,  subd.  4. 

•  These  words  are  substituted  for  "under  such  circum- 

stances as  would  have  entitled  the  other  partj,  if 
innocent,  to  a  divorce,"  in  accordance  with  the 
opinion  in  Leseuer  v.  Leseuer,  31  Barb.,  330 ;  see 
MorreU  v.  Morrell,  3  id,,  236,  241;  doubting  S.  0.,  I 
id.,  318. 
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itf^^  S  62.  When  a  divorce  is  granted  for  the  adultery 
of  the  husband,  the  legitimacy  of  children  of  the 
marriage,  begotten  of  the  wife  before  the  commence- 
ment of  the  action,  is  not  affected. 

'^  S  63.  When  a  divorce  is  granted  for  the  adultery 

of  the  wife,  the  legitimacy  of  children  begotten  of  her 
before  the  commission  of  the  adultery  is  not  affected; 
but  the  legitimacy  of  other  children  of  the  wife  may 
be  determined  by  the  court,  upon  the  evidence  in  the 
case.  In  every  such  case  all  children,  begotten  before 
the  commencement  of  the  action,  are  to  be  presumed 
legitimate  until  the  contrary  is  shown. 

2  R  S.,  145,  §§  43,  44. 

SlSitiB      S  64.  When  a  divorce  is  granted  for  adultery,  the 

forbiffen.    innoccnt  party  may  marry  again  during  the  life  of 

the  other;  but  the  guilty  party  cannot  marry  any 

person  except  the  innocent  party,  until  the  death  of 

the  other. 

2  B.  S.,  146,  §  49,  modified  by  the  exception.  Several 
other  provisions  of  the  Revised  Statutes,  in  respect  to 
the  effect  of  the  judgment  on  the  rights  of  property 
of  the  parties,  are  omitted  as  being  superseded  by  other 
provisions  of  this  Code. 

Should  the  last  clause  be  retained?  After  much  dis- 
cussion, it  was  abandoned  in  England.  Its  operation 
in  this  state  is  much  less  a  punishment  of  the  guilty 
than  a  trap  for  the  innocent  (See  Cropsey  v.  Sweeney, 
21  Barb.,  310;  7  Abb.  Fr.,  129). 


ARTICLE  m. 

8EPABATI0N. 

Section  65.  When  separation  may  be  adjudged. 

66.  Causes  for  separation. 

67.  When  denied. 

68.  Belief  may  be  adjudged  m  some  cases  where  separation  is 

denied. 

69.  Judgment  of  separation,  when  revoked. 

2kS*mly        S  65.  A  separation  of  husband  and  wife  from  bed 
bea^udged  ^^^  board,  for  life  or  for  a  limited  time,  may  be 
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adjudged  for  the  causes  mentioned  in  the  next  sec- 
tion^: 

1.  When  the  husband  and  wife  are  both  actual 
inhabitants  of  this  state; 

2.  When  the  marriage  took  place*  within  this  state, 
and  the  applicant  is  an  actual  inhabitant^  at  the 
time  of  the  application ;  or, 

3.  When  the  marriage  did  not  take  place  within 
this  state,^  but  the  parties  have  since  been*  actual 
inhabitants  of  this  state  for  at  least  one  year,  and 
the  applicant  is  an  actual  inhabitant  at  the  time  of 
the  application. 

^2  R  S.,  146,  §  50,  The  restriction  of  this  provision  to 
applications  hy  the  wife  for  relief  against  the  husband 
has  been  omitted.  This  is  doubtless  the  just  rule, 
and  probably  it  does  not  change  the  existing  law 
(Laws  of  1824,  ch.  205,  §  12  j  Perry  v.  Perry,  2 
Paige,  501 ;  2  Barb.  Ch,,  311). 

•  The  words  "  took  place  "  are  substituted  for  "  contracted 

or  solemnized,"  for  the  reason  that  the  latter  words 
might  be  construed  as  including  a  marriage  con. 
tracted  and  consummated  out  of  the  state,  but  cele- 
brated publicly  for  the  first  time  in  this  state. 
■  The  statute  uses  the  word  "  resident "  here,  for  which  the 
commissioners  substitute  '*  mhabitant "  for  the  sake 
of  uniformity. 

•  The  present  statute  is  a  little  ambiguous  on  this  point. 

The  commissioners  have  expressed  more  clearly 
what  they  suppose  to  be  its  actual  meaning,  as  it 
stands.  "  Since  been  "  substituted  for  "  become  and 
remained,"  as  more  accurately  expressing  the  mean- 
ing of  the  statute. 

S  66.  A  separation  of  husband  and  wife  may  be  cameB  for 

BepanttioiL 

adjudged  for  any  of  the  following  causes : 

1.  Cruel  treatment  of  one  party  by  the  other; 

2.  Conduct  on  the  part  of  one  towards  the  other, 
rendering  cohabitation  unsafe  or  improper;  or, 

3.  Abandonment,  accompanied  by^  refosal  to  fulfill 
the  obligations  of  husband  or  wife,  as  they  are  pre- 
scribed by  the  chapter  on  Husband  and  Wife.* 

»  Ahrenfeldt  v.  Ahrenfeldt,  Ebffm.j  47. 

•  2  R  S.,  147,  §  51 ;  see  notes  to  the  last  section. 
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g  67.  Notwithstanding  the  existence  of  a  cause  for 
separation  as  declared  in  section  66,  a  judgment  of 
separation  may  be  denied,  when  it  appears  that  the 
applicant  has  been  guilty  of  a  cause  of  divorce. 

2  R  iSr.,  147,  §  63. 


^aS[iXftd      S  68-  Though  judgment  of  separation  be  denied, 

Sses'^here  ^^^  court  luay,  iu  an  action  for  divorce,  provide 

it^d^ill?    for  the  maintenance  of  the  wife  and  her  children,  or 

any  of  them  by  the  husband,  or  out  of  his  property. 

2  H.  S^  U7,  §  55;  P v.  P. ,  24  How.  Pr.,  197. 

S  69.  A  judgment  for  separation,  whether  for  life, 
or  for  a  limited  period,  may  be  at  any  time  revoked, 
under  such  regulations  as  the  court  may  impose, 
upon  the  joint  application  of  the  parties,  with  satis- 
factory evidence  of  their  reconciliation. 

2  R  S.,  147,  §  66. 


Jadj^nent 
of  separa- 
tion, when 
reroked. 


AETIOLB  IV. 

GENEEAIi   PBOVISIOXS. 

Sechon  70.  Residence  of  wife. 

71.  Expense  of  action. 

72.  Orders  respecting  custody  of  children. 

73.  Support  of  wife  and  children  on  diyoroe  or  separation  granted 

to  wife. 

74.  Security  for  maintenance  and  alimony. 


Reiidenee 
of  wife. 


§  70.  A  wife  who  resides  in  this  state  at  the  time 
of  applying  for  a  divorce,  nnder  article  n  or  m,  is 
to  be  deemed  an  actual  inhabitant,  though  her  hus- 
band resides  elsewhere. 

2  R  S.,  147,  §  57. 


of  g  71.  While  an  action  for  divorce  is  pending,  the 
court  may,  in  its  discretion,  require  the  husband  to 
pay  any  money  necessary  to  enable  the  wife  to  sup- 
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port  herself  or  her  children,  or  to  prosecute  or  defend 
the  action. 

2  R  S.y  148,  §  58.  This  provision  ia  extended  to  the 
cases  of  actions  to  annul  a  marriage,  in  accordance 
with  the  decision  in  North  v.  North,  1  Barb.  Ch.^  241 ; 
and  amended  by  inserting  the  words  "  or  her  children." 

S  72.  In  an  action  for  divorce,  the  court  may,  before  orders  re- 
or  after  judgment,  give  such  direction  for  the  custody,  ^Ji*^*^^^°' 
care  and  education  of  the  children  of  the  marriage,  as 
may  seem  necessary  or  proper,  and  may  at  any  time 
Tacate  or  modify  the  same. 

2  R  51,  148,  §  59. 

§  73.  Where  a  divorce  is  granted  for  an  offense  of  J^pj^.^' 
the  husband,  the  court  may  compel  him  to  provide  ^^^^^^^ 
for  the  maintenance  of  the  children  of  the  marriage,  J?SSSd*t? 
and  to  make  such  suitable  allowance  to  the  wife,  for  ^^^ 
her  support,  during  her  life,  or  for  a  shorter  period,  as 
the  court  may  deem  just,  having  regard  to  the  cir- 
cumstances of  the  parties  respectively ;  and  the  court 
may  from  time  to  time  modify  its  orders  in  these 
respects. 

2RS^  145,  §45;  147,  §54. 

It  has  been  questioned  whether  alimony  can  be  granted 
to  continue  beyond  the  life  of  the  husband.  It  was 
held  in  Burr  v.  Burr,  10  Paiges  20,  37,  that  it  may. 

S  74.  The  court  may  require  the  husband  to  give  secnrityfof 
reasonable  security  for  providing  maintenance,  or  Sanoeand 
making  any  payments  required  under  the  provisions 
of  this  chapter,  and  may  enforce  the  same  by  the  ap- 
pointment of  a  receiver,  or  by  any  other  remedy 
applicable  to  the  case. 

2  B.  S.,  148,  §  60.  Modified  to  conform  to  the  practice 
under  the  Code  of  Procedure. 
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OHAPTEK  in. 

HUSBAND  AND  WIFE. 

The  proyifiions  of  this  chapter  are  intended  to  complete, 
80  far  as  seems  just  and  desirable,  the  removal  of  the 
disabilities  of  married  women,  and  thus  to  simplify  the 
law  of  this  vexed  subject 

SicnOH  75.  Mutual  obligations  of  husband  and  wife. 

76.  Bights  of  husband  as  head  of  the  familj. 

77.  Duties  of  husband  to  wife  as  to  support. 

78.  In  other  respects  their  interests  separate. 

79.  Husband  and  wife  maj  make  contracts. 

80.  How  far  maj  impair  their  legal  relation. 

81.  Consideration. 

82.  Maj  be  joint  tenants,  etc. 

83.  Neither  answerable  for  the  acts  of  the  other. 

84.  Support  of  wife. 

85.  Abandonment  of  husband  bj  the  wife. 

MntMiob.       S  75.  Husband  and  wife  contract  towards  each 

ligations  of 

iSd^Tfe      other  obligations  of  mutual  respect,  fidelity  and 
support. 


Rights  of 
bnaband  as 


g  76.  The  husband  is  the  head  of  the  family.    He 
J^^Tihe  may  choose  any  reasonable  place  or  mode  of  living, 
and  the  wife  must  conform  thereto. 


Duties  of        g  77.  The  husband  must  support  himself  and  his 

hnsband  to 

wifeas^to  wife  out  of  his  property  or  by  his  labor.  If  he  is 
unable  to  do  so,  she  must  assist  him  so  far  as  she 
is  able. 

In  other  re-      g  78.  Exccpt  Bs  mentioned  in  section  77,  neither 

spects  their   ,,«  •/«••  •  •■■  a         ^ 

Jj^ereau  husbaud  nor  wife  has  any  mterest  m  the  property  of 
the  other,  but  neither  can  be  excluded  from  the  other's 
dwelling. 


Hosband 
aod  wife 
may  make 
contracts. 


g  79.  Either  husband  or  wife  may  enter  into  any 
engagement  or  transaction  with  the  other,  or  with 
any  other  person,  respecting  property,  which  either 
might  if  unmarried;^  subject,  in  transactions  between 
themselves,  to  the  general  rules  which  control  the 
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actions  of  persons  occupying  confidential  relations 
with  each  other,  as  defined  by  the  Title  on  Tbusts.* 

*  This  provision  is  new. 

'  See  Jaques  v.  Methodist  Oh.,  17  Johna.^  648 ;  Fry  v.  Fry, 
7  Paige,  461. 


S  80.  A  husband  and  wife  cannot  by  any  contract  How  far 

•^^  .7         •/  mftv  Impair 

wi/h  each  other  alter  their  legal  relation,  except  that  J^fiol*^ 
tbey  may  agree  to  an  immediate  separation,  and  may 
make  provision  for  the  support  of  either  of  them  and 
of  their  children  during  such  separation. 

Beach  v.  Beach,  2  Hill,  260;  1  Sha/rsw,  Black,,  441,  and 
note. 

g  81.  The  mutual  consent  of  the  parties  is  a  suffl-  gj;j»**«^ 
dent  consideration  for  such  an  agreement  as  is  men- 
tioned in  the  last  section. 

A  special  consideration  is  now  necessary  to  support  such 
an  agreement  (Oropsey  v,  M'Blinney,  30  Barb.,  47). 

§  82.  A  husband  and  wife  may  hold  real  or  per-  ]!JfJt,^„. 
Bonal  property  together,  jointly  or  in  common.  ^^^^  *'*^ 

The  contrary  was  held  under  the  Acts  of  1848  and  1849 
in  Gk)elet  v.  Gori,  31  Barb.,  314. 

S  83.  Neither  husband  nor  wife,  as  such,  is  answer-  Neither 

•*'  answerable 

able  for  the  acts  of  the  other.  oniS  oth«. 

This  provision  is  new,  but  manifestly  just,  under  the 
present  state  of  the  law. 

g  84.  K  the  husband  neglects^  to  make  adequate  ^ngportof 
provision  for  the  support  of  his  wife,  any  other  person 
may,  in  good  faith,  supply  her  with  articles  necessary 
foT  her  support,  and  recover  the  reasonable  value 
fiereof  from  the  husband.* 

*  K  the  husband  and  wife  separate  by  consent,  and  the 

husband,  by  agreement,  secures  to  her  a  separate 
maintenance,  suitable  to  their  circumstances,  he  is 
not  liable  for  anything  furnished  to  her,  so  long  as 
he  performs  such  agreement  (Calkins  v.  Long,  22 
Barb.,  97,  and  cases  there  cited). 

•  Cromwell  v.  Benjamin,  41  Barb.,  558.    This  obligation 

is  not  founded  merely  upon  a  supposed  agency  of 
the  wife  (Read  v.  Legard,  6  Exch.,  636 ;  see  Sykea 
V.  Htlstead,  1  SaTidf.,  483). 
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mSit  oT"        S  85.  If  the  wife  abandons  the  husband,  he  is  not 
toe^fc.^^  liable  for  her  support^  until  she  offers  to  return,*  un- 
less she  was  justified,  by  his  misconduct,  in  abandon- 
ing him. 

*  Blowers  v.  Sturtevant^  4  Denio,  46,  and  casea  there 

cited. 
'  McGahaj  v.  Williams,  12  John8.t  293. 


TITLE  11. 

PAEENT  AND   CHILD. 

Chapter    L  By  birtL 

XL  By  adoption. 

OHAPTEE  L 

CHILDREN  BY  BIRTH. 

Section   86.  Legitimacy  of  children  bom  in  wedlock. 

87.  Legitimacy  of  children  born  out  of  wedlock. 

88.  Who  may  dispute  the  legitimacy  of  a  child. 

89.  Obligation  of  parents  for  the  support  and  education  of  their 

children. 

90.  Custody  of  legitimate  child. 

91.  Custody  of  an  illegitimate  child. 

92.  Allowance  to  parent. 

93.  Parent  cannot  control  the  property  of  child. 

94.  Remedy  for  parental  abuse. 

95.  When  parental  authority  ceases. 

96.  Remedy  when  a  parent  dies  without  providing  for  the  sup- 

port of  his  child. 

97.  Reciprocal  duties  of  parents  and  children  in  maintaining 

each  other. 

98.  When  a  parent  is  liable  for  necessaries  supplied  to  a 

child. 

99.  When  a  parent  is  not  liable  for  support  furnished  his 

chUd. 

100.  Husband  not  bound  for  the  support  of  his  wife's  children 

by  a  former  marriage. 

101.  Compensation  and  support  of  adult  child. 

102.  Parent  may  relinquish  services  and  custody  of  child. 
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fixonos  103.  Wages  of  minors. 

104.  Right  of  parent  to  detennine  the  residence  of  child. 

105.  Parent  not  liable  for  acts  of  child. 

106.  Wife  in  certain  cases  may  obtain  costodj  of  minor  children. 

S  86.  All  children  bom  in  wedlock  are  presumed  ifguimacr 

^  *^  of  children 

to  be  legitimate.  ^"j^ 

Caujolle  tr.  Ferrie,  23  K  F.,  13a 

S  87.  All  children  of  a  woman  who  has  been  mar-  Legitimacy 

•'  of  children 

ried.  bom  within  ten  months  after  the  dissolution  of  ^^^  **' 
the  marriage,  are  presumed  to  be  legitimate.    But 
if  during  such  period  she  marries  again,  and  after- 
wards has  a  child,  it  is  presumed  to  be  her  legitimate 
offspring  by  the  second  husband. 
• 
§  88.  The  presumption  of  legitimacy  can  be  dis-  2i?paS*ia 
pnted  only  by  the  husband  or  wife,  or  the  descendant  ofii"<SS2 
of  one  or  both  of  them.    Illegitimacy,  in  such  case, 
may  be  proved  like  any  other  fact. 

5  89.  The  parent  entitled  to  the  custody  of  a  child  of^iKt? 
must  give  him  support  and  education  suitable  to  his  ^n  wd"^ 
circumstances.^    If  the  support  and  education  which  ojljhei?" 

'^^  children. 

the  father  of  a  legitimate  child  is  able  to  give  are 
inadequate,  the  mother  must  assist  him  to  the  extent 
of  her  ability. 

'  At  present  the  mother  is  released  from  this  obligation, 
if  indeed  it  exists  at  common  law  (see  Raymond  v. 
Loyl,  10  Barb.,  483  ;  Pray  v.  Gorham,  31  Me,,  241 ; 
Tilton  V.  Russell,  11  Ala.,  497;  Com.  v.  Murray,  4 
Binn.,  487),  by  marrying  again  (Williams  v,  Hutchin- 
son, 5  Barb.,  122;  Wilkes  r.  Rogers,  6  Johns.,  576, 
678,  593).  This  exception  is  inconsistent  with  the 
control  now  given  to  the  wife  over  her  own  property. 

§  90.  The  father^  of  a  legitimate  unmarried  minor  {Jg{{^^' 
is  entitled  to  its  custody,  services  and  earnings  f  but  ^^ 
he  cannot  transfer  such  custody  or  services  to  any 
other  i>erson,  except  the  mother,  without  her  written 
consent,  if  she  is  living  and  capable  of  consent.'    l/ 
the  father  is  dead,*  or  is  unable,  or  refuses  to  take  the 
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same,  or  has  abandoned  his  family,  the  mother  is 
entitled  thereto.^ 

*  Cartlidge  v.  Cartlidge,  2  Swahey  cfc  Tristram,  667;  Peo- 

ple V,  Humphrey,  24  Barb.^  521. 
•.Emery  v.  Kempton,  2  Gray,  25 Y. 
■  Laws  of  1862,  345,  c^  172,  §  6. 

*  Regina  v.  Clarke,  7  EU.  &  JBL,  186;  People  v,  Boice,  39 

Barl.,  307. 

*  At  present  the  mother^s  right  of  guardianship  is  termi- 

nated by  her  re-marriage,  or  by  the  child's  attaining 
the  age  of  fourteen  (Williams  v.  Hutchinson,  5  Basrb.y 
122;  Z  N.  K,  321;  Freto  v.  Brown,  4  Mass.,  675; 
Worcester  v.  Marchant,  14  Tick.,  612).  This  dis- 
tinction is  incompatible  with  the  spirit  of  the  statutes 
of  1848, 1860,  and  1862,  which  have  to  a  great  extent 
released  married  women  from  the  control  of  their 
husbands. 


Cnstody 
of  an  ifle- 
eitiroate 
child. 


§91.  The  mother  of  an  illegitimate  unmarried 
minor  is  entitled  to  its  custody,  services  and  earn- 
ings. 

Allowance        (^  92.  The  supremc  court  may  direct  an  allowance 

to  parent.  ^  ^  /•,.,  -.^^•j. 

to  be  made  to  the  parent  of  a  child,  out  of  its  pro- 
perty, for  its  past^  or  future^  support  and  education, 
on  such  conditions  as  may  be  proper,^  whenever  such 
direction  is  for  its  benefit.* 

»  Matter  of  Bostwick,  4  Johns.  Ch.,  100;  Matter  of  Kane, 

2  Barh.  Ch.,  375. 
•Maberly  v.  Turton,  14  Ves.,  499;  Simon  v.  Barber,  1 

TaTTil,  22. 
■  Wilkes  V.  Rogers,  6  Johns.,  577,  578. 
♦  Matter  of  Burke,  4  Sand/.  Ch.,  617. 


Parent  can- 
not control 


§  93.  The  parent,  as  such,  has  no  control  over  the 
theS^?-  property  of  the  child. 

^^  Combs  V.  Jackson,  2  Wend.,  153;  7  Cow.,  36;  Fonda  r. 

Van  Home,  15  Wend.,  631;  Hyde  v.  Stone,  7  id,  354. 


Bemedy  1 

parental 

abuse. 


g  94.  The  abuse  of  parental  authority  is  the  subject 
of  judicial  cognizance  in  a  civil  action  brought  by  the 
child,  or  by  its  relative  within  the  third  degree,  or  bjr 
.the  supervisor  of  the  town  where  the  child  resides; 
and  when  the  abuse  is  established,  the  child  may  be 
freed  from  the  dominion  of  the  parent,  the  parent 
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ptmisbed,  and  the  duty  of  support  and  education 
enforced. 

This  provision  is  in  part  new. 

§  95.  The  authority  of  a  parent  ceases :  JJJS  ^ 

thoTitj 

1.  Upon  the  appointment  by  a  court  of  a  guardian  ^^■•~- 
of  the  person  of  the  child ; 

2.  Upon  the  marriage  of  the  child ;  or, 

3.  Upon  its  attaining  majority. 

S  96.  K  a  parent  chargeable  with  the  support  of  a  ^^ 
child  dies,  leaving  it  chargeable  to  the  town,  and  ^^Xf^ 
leaving  an  estate  sufficient  for  its  support,  the  super-  FJ?Se^?m>. 
visor  of  the  town  may  claim  provision  for  its  support  SSui ' 
from  the  parent's  estate  by  civil  action,  and  for  this 
purpose  may  have  the  same  remedies  as  any  creditor 
against  that  estate,  and  against  the  heirs,  devisees 
and  next  of  kin  of  the  parent.  ' 

5  97.  It  is  the  duty  of  the  father,  the  mother,  and  £SSf^ 
the  children,  of  any  poor  person  who  is  unable  to  Sffi?n *£* 
maintain  himself  by  work,  to  maintain  such  person  ISpSS' 
to  the  extent  of  their  ability.    The  promise  of  an  ^  ^'^ 
adult  child  to  pay  for  necessaries  previously  furnished 
to  such  parent  is  binding. 

The  provisions  of  the  Poor  Laws  declare  the  doty  of 
parents  and  children  to  support  each  other  (1  B,  S^ 
614,  g  1) ;  but  it  is  held  that  the  obligation  on  the  part 
of  children  is  purely  statutory,  and  no  other  remedy 
exists  except  that  provided  by  prooe^i|ing8  under  those 
laws  (Edwards  v.  Davis,  16  Johns.,  281).  It  is  the 
object  of  this  section  to  recognize  the  obligation  as  a 
ground  of  legal  liability  independent  of  those  provi- 
sions. On  the  part  of  parents,  the  obligation  is  not  now 
merely  statutory  (Cromwell  v.  Benjamin,  41  Barb^  668). 
But  in  England  it  has  been  so  held  (Shelton  v.  Springett, 
11  a  B.,  452;  Mortimore  v.  Wright,  %  M.  k  W.,  488). 

g  98.  K  a  parent  neglects  to  provide  articles  neces-  SSSJtls 
sary  for  his  child  who  is  under  his  charge,  according  S^bSL 
to  his  cu-cumstances.  a  third  person  may  in  good  Mth  JTSSiS*  ^ 
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supply  snch  necessaries,  and  recover  the  reasonable 
value  thereof  from  the  parent. 

Van  VaDcenburgh  v.  Watson,  13  Johns^  480;  Chilcott  v. 
Trimble,  13  Barb.,  502;  Clinton  v.  Rowland,  24  td, 
634;  Henry  p.  Betta,  1  BiU.,  156;  and  see  Bajmond  v. 
Loyl,  10  Barh.f  483.  The  age  of  the  child  is  immato- 
rial  (Cromwell  v.  Benjamin,  41  Barb,,  558). 


When  a 
parentis 
not  liable 
for  sap- 
port  for* 
niahedhii 


S  99.  A  parent  is  not  bound  to  compensate  the 
other  parent*  or  a  relative*  for  the  voluntary  support 
of  his  child  without  an  agreement  for  compensation, 
nor  to  compensate  a  stranger*  for  the  support  of  a  child 
who  has  abandoned  the  parent  without  just  cause. 

'Burritt  V.  Bumtt,  29  Barb.,  124;  Finch  v.  Finch,  22 
Ocmn.,  411.    Compare  Stanton  v.  Willson,  3  Day,  37. 

•  Chilcott  r.  Trimble,  13  Barb.,  502. 

•  Raymond  v.  Loyl,  10  id.,  483 ;  Clark  v.  Fitch,  2  Wendt 

459;  Johnson  v.  Gibson,  ^  R  D.  Smith,  231. 


Husband 
not  bound 


wife's  chil- 
dren by  a 
former  mar- 
rlsge. 


S 100.  A  husband  is  not  bound  to  maintain  his  wife's 
^ruff  "£*  children  by  a  former  husband  ;^  but  if  he  receives  them 
into  his  family  and  supports  them,  it  is  presumed  that 
he  does  so  as  a  parent,  and  where  such  is  the  case, 
they  are  not  liable  to  him  for  their  support,  nor  he 
to  them  for  their  services.* 

'  Gay  V.  Ballon,  4  Wend.,  403;  Williams  v,  Hutchinson, 
6  Barb.,  122 ;  Bartley  v.  Richtmeyer,  4  .M  F.  (4 
Comst),  38;  Elliott  v.  Lewis,  3  Edw.,  40. 

•  Sharp  V.  Cropsey,  11  Barb.,  224;  Williams  v.  Hutchin- 
son, 3  JV:  r.  (3  Comst.),  312. 

§  101.  Where  a  child,  after  attaining  majority,  con- 
tinues to  serve  and  to  be  supported  by  the  parent, 
neither  party  is  entitled  to  compensation,  in  the 
absence  of  an  agreement  therefor. 

Dye  V.  Kerr,  15  Barb.,  444;  Andms  v.  Foster,  17  Verm^ 
656;  Resor  v.  Johnson,  1  Carter  [Ind.],  100;  Rex  v. 
Sow,  1  A  <fe  Aid.,  179;  and  see  Cropsey  v.  Sweeney, 
27  Barb.,  310;  &  C,  7  AbboUa^  iV.,  129;  Moore  v. 
Moore,  21  How.  Pr.,  211. 


Compensa- 
tion and 
support  of 
adult  child. 


MiiT^^  g  102.  The  parent,  whether  solvent  or  insolvent,* 
ISdSStody  ™*y  r^^i^q^ish  to  the  child  the  right  of  controlling 
of  chud.      j^m  1^  J  receiving  his  earnings.*    Abandonment  by 
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the  parent  is  presumptive  evidence  of  such  relinquish- 
ment' 

*  Mcaoskey  v.  Cyphert,  27  Fenn.  St.,  220. 

'  McCoj  V.  Huffman,  8  (7ov7.,  84 ;  Burlingame  v.  Burlin- 

game,  7  id.,  92;  Whiting  v.  Earle,  3  Pick^  201; 

Morae  v.  Welton,  6  OmTk^  647 ;  Vamey  v.  Young, 

11  Verm.,  268. 
*Canovar  v.  Cooper,  3  Barb.,  115;  Stiles  v.  Granyille,  6 

Cuah.,  458;  Clinton  v.  York,  26  Jfe.,  167;  Wodell  v. 

Coggeshall,  2  Mete.  [Mass.],  91 ;  Cloud  v.  Hamilton, 

11  BumpK,  104. 

S  103.  The  wages  of  a  minor  employed  in  service  wageior 
may  be  paid  to  him,  unless,  within  thirty  days  after      ^^ 
the  commencement  of  the  service,  the  parent  or 
guardian  entitled  thereto  gives  the  employer  notice 
that  he  claims  such  wages. 

Laws  1850,  ch.  266,  §  1.    Same  stat,  3  R  S.,  6(h  ed, 
242,  §  8. 

§104.  A  parent  entitled  to  the  custody  of  a  child  has  S^nt^ 
a  right  to  change  his  residence,  subject  to  the  power  ^i^r^i^* 
of  the  supreme  court  to  restrain  a  removal  which  SSuSl  °^ 
would  prejudice  the  rights  or  welfare  of  the  child. 

Wood  V.  Wood,  5  Paige,  696. 

g  105.  Neither  parent  nor  child  is  answerable,  as  uJbi?*fS?* 
such,  for  the  acts  of  the  other.  JSiicl' 

Tiflft  r.  Tifit,  4  Den.,  175. 

§  106.  When  a  husband  and  wife  live  in  a  state  of  S?n*JS^ 
separation,  without  being  divorced,  any  court  or  officer  SSu^^ 
of  competent  jurisdiction,  upon  application  of  the  £Su'^^' 
wife,  if  she  is  an  inhabitant  of  this  state,  may  grant 
the  proper  writ  to  inquire  into  the  custody  of  any 
minor  unmarried  child  of  the  marriage,  and  may 
award  the  custody  of  the  child  to  either  party  for 
such  time,  and  under  such  regulations,  as  the  case 
may  require.    The  decision  of  the  tribunal  is  to  be 
guided  by  the  rules  prescribed  in  section  127. 

2  R.  8.,  149,  §§  1-6. 
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OHAPTEE  n. 

ADOPTION. 

The  proyisiona  of  this  chapter  are  new. 

SionoH  107.  Child  may  be  adopted. 

108.  Who  may  adopt 

109.  Consent  of  wife  necessary. 

110.  Consent  of  child's  parents. 

111.  Consent  of  child. 

112.  Proceedings  on  adoption. 

113.  Judge's  order. 

114.  Effect  of  adoption. 

115.  Effect  on  former  relations  of  child. 

116.  Adoption  of  illegitimate  child. 

cMjdmtT  g  107.  Any  minor  child  may  be  adopted  by  any 
adnlt  person,  in  the  cases,  and  subject  to  the  rules, 
prescribed  in  this  chapter. 

The  total  absence  of  any  provision  for  the  adoption  of 
children  is  one  of  the  most  remarkable  defects  of  our 
law.  Thousands  of  children  are  actually,  though  not 
legally,  adopted  every  year ;  yet  there  is  no  method  by 
which  tlie  adopting  parents  can  secure  the  children  to 
themselves,  except  by  a  fictitious  apprenticeship,  a 
form  which,  when  applied  to  children  in  the  cradle, 
becomes  absurd  and  repulsive.  It  is,  indeed,  so  inap- 
propriate in  every  case,  that  it  is  rarely  resorted  to. 
The  consequence  is,  almost  invariably,  that  if  the  real 
parents  of  the  child  live  to  see  it  grow  to  an  age  of 
usefulness  and  intelligence,  they  are  certain  to  attempt 
to  reclaim  it,  sometimes  through  the  mere  selfishness 
of  natural  affection,  but  more  commonly  from  base  and 
sordid  motives.  The  chances  of  an  adopting  parent 
for  the  retention  of  the  child  upon  which,  perhaps,  his 
whole  heart  is  centered,  are  therefore  in  the  inverse 
ratio  to  the  degree  of  his  benevolence  in  its  selection, 
and  of  his  care  and  affection  in  its  training.  Benevo- 
lence dictates  a  choice  from  among  children  whose 
parents  are  least  able  or  willing  to  take  care  of  them. 
To  relieve  a  child  from  a  cruel  and  heartless  parent  is 
a  greater  mercy  than  to  take  even  an  orphan.  Yet 
these  are  the  parents  who  are,  of  all  others,  most  likely 
to  reclaim  the  child  as  soon  as  any  money  can  be  made 
out  of  it  Affection  will  give  the  child  such  a  training 
•s  will  develop  its  beauty  and  intelligence  to  the 
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highest  degree.  Yet  every  grace  of  the  child  is  but  a 
premium  upon  the  extortion  of  its  heartless  parents, 
This  is  not  mere  theory.  Facts  within  the  knowledge 
of  ahnost  every  one  justify  these  statements.  There 
are  very  many  childless  parents  who  would  gladly 
adopt  children,  but  for  their  well  founded  fears  that 
they  could  never  hold  them  securely. 


§  108.  The  person  adopting  a  child  must  be  at  least  JSjt^^ 
twenty  years  older  than  the  person  adopted,  and  must 
have  been  married,  and  if  a  woman,  must  be  a  widow, 
or  be  lawfully  divorced  from  her  husband,  without 
her  fault 

§  109.  A  married  man,  not  lawfully  separated  from  SitoS^JJ. 
his  wife,  cannot  adopt  a  child  without  the  consent  of  *^* 
his  wife. 

g  110.  A  legitimate  child  cannot  be  adopted  with-  SSiJJ*^^ 
out  the  consent  of  its  parents,  if  living,  nor  an  ille-  '•'^• 
gitimate  child  without  the  consent  of  its  mother,  if 
living,  except  that  consent  is  not  necessary  from  a 
father  or  mother  deprived  of  civil  rights,  or  adjudged 
guilty  of  adultery,  or  of  cruelty,  and  for  either  cause 
divorced,  or  adjudged  to  be  an  habitual  drunkard,  or 
who  has  been  judicially  deprived  of  the  custody  of 
the  child,  on  account  of  cruelty  or  neglect 

S  111.  The  consent  of  a  child,  if  over  the  age  of  SfS^u 
twelve  years,  is  necessary  to  its  adoption. 

The  age  of  twelve  is  fixed  upon,  as  being  the  period  at 
which  the  marriage  of  a  female  child  is  allowed. 


S 112.  The  person  adopting  a  child,  and  the  child  ^^  ^^ 
adopted,  and  the  other  persons  whose  consent  is  "^p**"** 
necessary,  must  appear  before  the  county  judge  of 
the  county  where  the  person  adopting  resides,  and  the 
necessary  consent  must  thereupon  be  signed,  and  an 
agreement  be  executed  by  the  person  adopting,  to 
the  effect  that  the  child  shall  be  adopted,  and  treated 
Id  all  respects  as  his  own  lawful  child  should  be  treated. 

§  113.  The  judge  must  examine  all  persons  appear-  jadge*s 
iog  before  him  pursuant  to  the  last  section,  each 
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separately,  and  if  satisfied  that  the  interests  of  the 
child  will  be  promoted  by  the  adoption,  he  must  make 
an  order  declaring  that  the  child  shall  thenceforth  be 
regarded  and  treated  in  all  respects  as  the  child  of  the 
person  adopting. 

JMfert  of  g  114.  A  child,  when  adopted,  takes  the  name  of 

the  person  adopting,  and  the  two  thenceforth  sustain 
towards  each  other  the  legal  relation  of  parent  and 
child,  and  have  all  the  rights,  and  are  subject  to  all 
the  duties,  of  that  relation. 

g^  o^      §  115.  The  parents  of  an  adopted  child  are,  from 
gSjl*^       the  time  of  the  adoption,  relieved  of  all  jjarental 

duties  towards  and  of  all  responsibility  for  the  child 

so  adopted,  and  have  no  right  over  it. 

«f4?&to  S  116-  The  father  of  an  illegitimate  child,  by  pub- 
licly  acknowledging  it  as  his  own,  receiving  it  as 
such,  with  the  consent  of  his  wife,  if  he  is  married, 
into  his  family,  and  otherwise  treating  it  as  if  it  were 
a  legitimate  child,  thereby  adopts  it  as  such;  and 
such  child  is  thereupon  deemed  for  all  purposes  legi- 
timate from  the  time  of  its  birth.  The  foregoing 
provisions  of  this  chapter  do  not  apply  to  such  an 
adoption. 

This  provision,  like  the  rest,  is  new,  but  is  sO  manifestly 
just,  and  the  present  state  of  the  law  is  so  unmerciful 
to  innocent  children,  that  it  is  presumed  that  no  objec- 
tion will  be  made  to  the  change.  The  seducer  can 
make  reparation  to  the  mother  of  his  child,  though 
she  is  more  or  less  culpable,  but  can  at  present  make 
absolutely  none  to  the  child,  though  perfectly  innocent 
By  the  law  of  France,  and  of  almost  every  European 
nation,  and  in  this  country,  by  the  law  of  Maine, 
Vermont,  Massachusetts,  Connecticut,  Ohio,  Illinois, 
Indiana,  Maryland,  Virginia,  Creorgia,  Alabama,  Mis- 
sissippi, Louisiana,  Kentucky  and  Missouri,  a  child  is 
legitimatized  by  the  marriage  of  its  parents  after  its 
birth. 

Privacy  is  an  indispensable  element  of  such  an  adoption. 
To  compel  the  father  to  appear  before  a  judge,  or  in 
any  way  to  place  the  matter  upon  record,  would  brand 
the  child  with  the  very  stigma  from  which  a  repentant 
father  would  desire  to  save  it 
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TITLE  m. 

GUABDIAN  AND  WABD. 

Under  this  head  are  placed  not  onlj  the  provisions  of 
law  relating  to  the  guardianship  of  minors,  but  also 
those  relating  to  the  custodj  and  oare  of  persons  of 
unsound  mind.  The  "  conmiittee  "  of  a  lunatic  is  here 
termed  a  **  guardian." 

SsonoN  117.  Chiardian,  what 

118.  Ward,  what. 

119.  Kinds  of  .guardians. 

120.  General  guardian,  what 
•    121.  Special  guardian,  what 

122.  Appointment  by  parent 

123.  No  person  guardian  of  estate  without  appointment 

124.  125.  Appointment  by  court 

126.  Jurisdiction. 

127.  Rules  for  awarding  custody  of  minor. 

128.  Powers  of  g^uardian  appointed  by  oourt 

129.  Duties  of  guardian  of  the  person. 

130.  Duties  of  guardian  of  estate. 

131.  Belation  confidential 

132.  Guardian  under  direction  of  court 

133.  Death  of  a  joint  guardian. 

134.  Removal  of  guardian. 

135.  Guardian  appointed  by  parent,  how  superseded. 

136.  Guardian  appointed  by  court,  how  superseded. 

137.  Release  by  ward. 

138.  Guardian's  discharge. 

139.  Insane  persons. 

S  117.  A  guardian  is  a  person  appointed  to  take  ouardiaiu 
care  of  the  person  or  property  of  another.  "^^^ 

5  118.  The  person  over  whom,  or  over  whose  pro-  ward,wiiai 
perty,  a  guardian  is  appointed,  is  called  his  ward. 

S  119.  Guardians  are  either :  Kinds  of 

ffoardlans. 

1.  General;  or, 

2.  Special. 

g  120.  A  general  guardian  is  a  guardian  of  the  oenerai 
person,  or  of  all  the  property  of  the  ward  within  this  wSSu 
state,  or  of  both. 
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^pjjj^        §  121.  Every  other  is  a  special  guardian. 

what. 

4cS?b:^  §  122.  A  guardian  of  the  person  of  a  child  bom, 
^®"^       or  likely  to  be  bom,  may  be  appointed,  by  will,  or  by 

deed,  to  take  effect  upon  the  death  of  the  parent 

appointing : 

1.  K  the  child  is  legitimate,  by  the  father,  with  the 
written  consent  of  the  mother ;  or  by  either  parent, 
if  the  other  is  dead,  or  incapable  of  consent ; 

2.  If  the  child  is  illegitimate,  by  the  mother. 

S*»^i^f  S  ^23.  No  person,  whether  a  parent  or  otherwise, 
Sit'iJ^iS^  has  any  power  as  guardian  of  property,  except  by 
"**"'*         appointment  as  hereinafter  provided. 

By  the  existing  law  (1  R.  S.^  TlS,  §  5),  if  any  infant  has 
real  property,  the  father  or  mother,  or  if  he  has 
none,  the  nearest  and  eldest  relative,  males  being 
preferred  to  females  of  the  same  degree,  is  declared 
the  guardian  of  the  child,  and  of  the  real  property. 

When  a  parent  dies  in  possession  of  real  property 
leaving  an  infant  heir  thereof  and  his  guardian  by 
nature  enters  thereon,  the  entry  is  presumed  to  be 
as  guardian,  unless  accompaniod  by  acts  or  declara- 
tions inconsistent  with  such  character  (Byrne  v.  Van 
Hoesen,  6  Johns.^  66 ;  Jackson  v.  De Walts,  7  itf., 
157;  Putnam  v.  Ritchie,  6  Faige^  390;  Beecher  v. 
Crouse,  19  WencL,  306). 

Aigotot-  g  124.  A  guardian  of  the  person  or  property,  or 
«>"*.  both,  of  a  person  residing  in  this  state,  who  is  a  minor, 
or  of  unsound  mind,  may  be  appointed  in  all  cases 
by  the  supreme  court,  when  there  is  no  such  guardian, 
and  by  a  surrogate  in  the  cases  provided  in  the  Code 
OF  Civil  Procedure. 

"•  §  125.  A  guardian  of  the  property  within  this  state 

of  a  person  not  residing  therein,  who  is  a  min(^,  or 
of  unsound  mind,  may  be  appointed  by  the  supreme 
court. 

ttSf^         S  126.  In  all   cases,  the  court  first  making  the 
appointment  ot  a  guardian  has  exclusive  jurisdiction 
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to  appoint  and  control  him,  except  in  case  of  a  re- 
moval pursuant  to  section  134. 

S  127.  In  awarding  the  custody  of  a  minor,  or  in  Bnie«  for 
appointing  a  general  guardian,  the  court  or  officer  is  ^^^^ 
to  be  guided  by  the  following  considerations : 

1.  By  what  appears  to  be  for  the  best  interest  of 
the  child,  in  respect  to  its  temporal  and  its  mental 
and  moral  welfare ;  and  if  the  child  is  of  a  sufficient 
age  to  form  an  intelligent  preference,  the  court  may 
consider  that  preference  in  determining  the  question;^ 

2.  As  between  parents  adversely  claiming  the  cus- 
tody or  guardianship,  neither  parent  is  entitled  to  it 
as  of  right,  but,  other  things  being  equal,  if  the  child 
is  of  tender  years,  it  should  be  given  to  the  mother ; 
if  it  is  of  an  age  to  require  education  and  preparation 
for  labor  or  business,  then  to  the  father ; 

3.  Of  two  persons  equally  eligible  in  other  respects, 
preference  is  to  be  given,  as  follows : 

(1.)  To  a  relative;* 

(2.)  To  one  who  was  indicated  by  the  wishes 
of  a  deceased  parent  f 

(3.)  To  one  who  abeady  stands  in  the  position 
of  a  trustee  of  a  fund  to  be  applied  to  the  child's 
support.* 

*  Foster  v,  Mott,  3  Bradf^  409  j  Stuart  t>.  Bute,  dRo/L, 

Cos,,  440. 
"  Morehouse  v.  Cooke,  JSbpfc,  226. 

*  Underhill  v.  Dennis,  9  Paige,  202;  Re  Pierce,  12  ffow, 

Fr.j  532.  But  such  wishes  are  not  conduaiyelj 
binding  (Foster  v.  Mott,  supra;  Comne  v,  Horn,  1 
Brad/.,  143). 

*  Bennett  v.  Byrne,  2  Barb.  Ch^  216. 

§  128.  A  guardian  appointed  by  a  court  has  power  ^SJJJS^' 
over  the  person  and  property  of  the  ward,  unless  Sj  «IS^ 
otherwise  ordered. 

§  129.  A  guardian  of  the  person  is  charged  with  ^^^^i 
the  custody  of  the  ward,  and  must  look  to  his  sup-  owpenon. 
port,  health  and  education.^    He  may  fix  the  residence 
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of  the  ward  at  any  place  within  the  state,  bat  not 
elsewhere,  without  permission  of  the  court. 

Ex  parte  Bartlett,  4  Brad/^  221 ;  Clarke  r.  Montgomeij, 
23  Barb.,  464. 

J^ttj^^  §  130.  A  guardian  of  the  property  must  keep  safely 
*'***•  the  property  of  his  ward.  He  must  not  suflTer  any 
sale,  waste  or  destruction  of  the  real  property,  but 
must  maintain  the  inheritance,  its  buildings  and 
appurtenances,  out  of  the  moneys  of  the  estate, 
and  deliver  the  same  to  the  ward  at  the  close  of  his 
guardianship,  in  as  good  condition  as  he  received 
them,  inevitable  decay  and  iiyury  only  excepted. 

2  R,  S.,  153,  §  20. 

Jteuti^         g  131.  The  relation  of  guardian  and  ward  is  con- 
*^-  fidential,  and  is  subject  to  the  provisions  of  the  Title 

on  Tbust. 

g«^^j^      g  132.  In  the  management  and  disposition  of  the 
JlJ^'       person  or  property  committed  to  him,  a  guardian 
may  be  regulated  and  controlled  by  the  court. 

This  section  is  new.  It  is  intended  to  qualify  the  oom- 
mon  law  rules  which  empower  him  to  dispose  of  per- 
sonalty in  his  discretion,  and  of  the  realty  during  the 
term  of  his  guardianship. 

iS^^       S  133.  On  the  death  of  one  of  two  or  more  joint 

™^         guardians,  the  power  continues  to  the  survivor,  until 

a  further  appointment  is  made  by  the  court. 

People  V.  Byron,  3  Johns,  Os&,  53. 

J^SSJS,^      §  134.  A  guardian  may  be  removed  by  the  supreme 
court  for  any  of  the  following  causes : 

1.  For  abuse  of  his  trust ; 

2.  For  continued  failure  to  perform  its  duties; 

3.  For  incapacity  to  x>crform  its  duties ; 

4.  For  gross  immorality ; 

5.  For  having  an  interest  adverse  to  the  fiEUthful 
performance  of  his  duties ; 
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6.  For  renloval  from  the  state ; 

7.  In  the  case  of  a  guardian  of  the  property,  for 
insolvency;  or, 

8.  When  it  is  no  longer  proper  that  the  ward  should 
be  under  guardianship. 

g  135.  The  power  of  a  guardian  appointed  by  a  ^"^^^ 
I>arent  is  superseded :  llwi^^ 

1.  By  his  removal,  as  provided  by  section  134 ; 

2.  In  the  case  of  a  female  ward,  by  her  marriage  ;^  or, 

3.  By  the  ward's  attaining  m^gority. 

'  B7  the  existmg  law,  this  rale  extends  only  to  the  case 
in  which  the  ward  is  a  female  (Brick's  estate,  15 
Abb,  iV.,  12;  People  r.  Kearney,  31  Barb.,  430). 

At  present,  the  powers  of  a  female  guardian  cease 
with  her  marriage  (Corrigan  v,  Eieman,  1  JBradf^ 
208) ;  but  the  proyisions  of  the  Code  in  relation  to 
husband  and  wife  remoye  the  reason  of  the  rale. 

§  136.  The  power  of  a  guardian  appointed  by  a  Goavdiu 
court  is  superseded  only :  5?  aSiS*  " 

how  8Qp6^ 

1.  By  the  order  of  the  court  ;^  or,  ^"^ 

2.  If  the  appointment  was  made  solely  because  of 
the  ward's  minority,  by  his  attaining  majority.* 

'  It  has  been  held  that  a  guardian  of  the  children  of  a 
convict,  appointed  during  his  civil  death,  is  super- 
seded by  his  pardon  (Matter  of  Deming,  10  Johns,, 
232, 483),  and  that  a  guardian  improvidenily  appoint- 
ed by  the  court,  is  superseded  by  the  production 
of  an  appointment  by  the  father  (People  v.  Kearney, 
31  Barb.^  430),  but  it  seems  proper  that  the  guardian 
should  be  superseded  only  by  order  of  the  court. 

•  See  2  i2L  ^.,  151,  §  10. 

S  137.  After  award  has  come  to  his  msgority,  he  J^«Jg««*J 
may  settle  accounts  with  his  guardian,  and  give  him 
a  release,^  which  is  valid  if  obtained  fairly  and  without 
undue  influence.* 

•  Kirby  v,  Taylor,  6  Johns.  C^,  242 ;  Kirby  v.  Turner, 

Eqpk.,  309. 

•  Ksh  V.  Miller,  Bbffm.,  267. 
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g™J^'»  S  138.  A  guardian  appointed  by  a -court  is  not 
entitled  to  his  discharge  until  one  year  after  the 
ward's  majority. 

Matter  of  Van  Horne,  7  Fcdge,  46. 


Ineane 
penoni. 


S  139.  A  person  of  unsound  mind  may  be  placed 
in  an  asylum  for  such  persons,  upon  the  order  of  the 
county  judge  of  the  county  in  which  he  resides,  as 
follows : 

1.  The  judge  must  be  satisfied,  by  the  oath  of  two 
reputable  physicians,  that  such  i>erson  is  of  unsound 
mind,  and  unfit  to  be  at  large ; 

2.  Before  granting  the  order,  the  judge  must 
examine  the  person  himself,  or  if  that  is  impracti- 
cable, cause  him  to  be  examined  by  an  impartial 
person; 

3.  After  the  order  is  granted,  the  person  alleged  to 
be  of  unsound  mind,  his  or  her  husband  or  wife,  or 
relative  to  the  third  degree,  may  demand  an  investi- 
gation before  a  jury,  which  must  be  conducted  in  all 
respects  as  under  an  inquisition  of  lunacy. 

This  section,  which  is  new,  is  designed  to  remedy  the 
present  loose  and  dangerous  state  of  the  law  which 
allows  a  commitment  for  lunacy  without  judicial  inter- 
vention. 


TITLE  IV. 

MASTER  AND   SERVANT. 

Bionoir  140.  Who  may  bind  themselves  as  apprentices. 
14L  Who  to  consent  to  such  binding. 

142.  Parent  or  guardian,  when  liable  for  breadi  of  indenture. 

143.  Pauper  children  may  be  bound  to  service. 

144.  Special  provision  as  to  Indian  children. 

145.  Age  of  infants  to  be  inserted  in  indentures. 

146.  Pecuniary  consideration  to  be  inserted. 

147.  Special  ag^reement  to  be  inserted  in  certain  caset. 

148.  Certam  indentures,  where  to  be  filed 

149.  150.  Indentures  by  foreigners,  being  minors. 

151.  How  assigned. 

152.  Indentures,  when  invalid. 


Digitized  by  VjOOQIC 


OP  THE  STATE  OP  NEW  YORK.  45 

1(3.  Coontj  Boperintendents  and  overBoers  to  be  guardians  of 

servants. 
154  Penalty  on  apprentices  absenting  themselves  from  service 
155.  No  servant  or  apprentice  bound  bj  anj  restriction  as  to 

time  and  j^ce  where  he  shall  work  when  &ee. 
156f  157.  When  the  executor  or  administrator  of  a  deceased 

master  may  assign  a  contract  of  service. 
158.  Assignment  bj  court 

g  140.  Male  minors,  and  unmarried  females  under  JJJ^JJJJ,. 
the  age  of  eighteen  years,  with  the  consent  of  the  JJenuSJi'^ 
persons  or  oflScers  hereinafter  mentioned,  may  bind 
themselves,  by  a  writing  called  an  indenture,  as  fully 
as  if  they  were  of  age,  to  serve  as  clerks,  apprentices 
or  servants  in  a  particular  calling,  until  majority 
(except  in  the  case  of  females,  who  cannot  bind 
themselves  further  than  until  the  age  of  eighteen), 
or  for  any  shorter  time. 

2  R.  &,  164,  §  1. 

gl41.  Consent  to  an  indenture  of  apprenticeship  ^J^^^^t^ 
must  be  given  by  a  certificate  at  the  end  thereof,  or  JSg!"**^^ 
indorsed  thereon,  signed : 

1.  By  the  father  and  mother  of  the  apprentice ; 

2.  K  the  father  lacks  capacity  to  consent,  or  has 
abandoned  or  neglected  to  provide  for  the  family,  or 
is  dead,  and  no  testamentary  guardian  or  executor 
has  been  appointed  by  him,  with  power  under  the 
will  to  bring  up  the  child  to  a  calling,  and  a  certifi- 
cate of  such  fact  is  indorsed  on  the  indenture  by  a 
justice  of  the  peace  of  the  town,  then  by  the  mother; 

3.  K  the  father  is  dead,  and  such  guardian  or 
executor  has  been  appointed  by  him,  then  by  such 
guardian  or  executor ; 

4.  K  the  mother  is  dead,  or  lacks  capacity  to  con- 
sent, then  by  the  father ; 

5.  If  there  is  no  parent  of  capacity  to  consent,  and 
no  such  executor,  then  by  the  guardian ;  or, 

6.  K  there  is  no  such  parent,  executor  or  guardian, 
then  by  the  officers  of  the  poor  of  the  town  or  county, 
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or  by  any  two  justices  of  the  peace  of  the  town,  or 
by  the  county  judge. 

2  R  S.,  154,  g§  2,  3,  4.  Modified  in  accordance  with 
Laws  1862,  345,  ch,  172,  §  6. 

^^\^^        §  142.  A  parent,  executor  or  guardian,  consenting 
tor  b'rewh  *  *<>  ^^  iudcuture,  is  not  liable  for  a  breach  thereof  by 
oM^nden-     ^^^  apprentice,  unless  the  indenture  or  consent  ex- 
presses an  intention  to  bind  him  therefor. 

Ackley  v.  Hoskins,  14  Johns. ^  374;  Blunt  v.  lleloher,  2 
Mass.,  228;  Bull  v.  FoUett,  5  Cow,,  170. 

£S?ma?b^  S  143.  Any  child  who  is  chargeable,  or  whose 
S^lw?  parents  aje  chargeable,  to  a  county,  town,  or  city 
poor  house,  or  who  is  in  such  poor  house,  may  be 
bound  to  service  until  attaining  twenty-one  years, 
or  if  a  female,  until  attaining  eighteen  years,  by  the 
oflScers  of  the  poor  of  such  county,  town  or  city,  as 
effectually  as  by  the  child  himself  with  the  parents* 
consent ;  but  such  binding,  by  the  officers  of  a  town 
or  city,  must  be  with  the  consent,  in  writing,  of  two 
justices  of  the  peace  of  the  town,  or  of  the  mayor, 
recorder  and  aldermen  of  the  city,  or  any  two  of 
them. 

2  R  S.,  155,  §  6. 

5lSon  as  to      S  1^-  No  child  of  an  Indian  woman  can  be  bound, 

gdun  chii-  iin^jer  tjjig  Title,  except  in  the  presence,  and  with  the 

consent  of  a  justice  of  the  peace ;  and  his  certificate 

of  consent  must  be  filed  with  the  clerk  of  the  town 

where  the  indenture  is  executed. 

2  R.  S.,  155,  §  7. 

&S»**toSe       S  145-  1°  every  indenture  of  apprenticeship  the 
iSdStlilS.  age  of  the  apprentice  must  be  stated,  and  such  state- 
ment is  presumptive  evidence  thereof;  and  before  an 
officer  executes  an  indenture,  or  consents  thereto,  he 
must  inform  himself  of  the  age  of  the  apprentice. 

2  R  S.y  155,  §  8.  The  statement  of  the  age  in  the  in- 
denture may  be  contradicted  by  proof  (Drew  v.  Peck- 
well,  1  E.  D.  Smith,  408 ;  Banks  v.  Metcalfe,  1  Wheel 
Or.  Cos.,  381;  Matter  of  Brennan,  1  Sand/.,  711). 
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5  146.  K  there  is  any  pecuniary  consideration  for  ^^^^l 
an  indenture  of  apprenticeship  on  either  part,  it  must  {JSSr^^ 
be  stated  therein. 

2  B.  8.,  155,  §  9. 

S 147.  The  indenture  of  an  apprentice,  executed  special 

^  .        -     t  agreement 

by  oflBicers  of  the  poor,  must  bmd  the  master  to  cause  J^r^^^  li 
bim  to  be  taught  reading,  writing,  and  the  general  ^^f^^ 
rules  of  arithmetic,  and  to  give  him  a  new  bible  at 
the  expiration  of  his  term  of  service. 

2  R  S.,  155,  §  10;  slightly  modified. 

g  148.  Every  officer  executing  an  indenture  of  ^^^^^ 
apprenticeship  must  file  a  counterpart  thereof  with  yifo7it^|** 
the  clerk  of  the  county,  town  or  city  of  which  he  is 
an  officer. 

2  B.  S.,  155,  §  11. 

§  149.  An  immigrant  minor  may  bind  himself  to  f  ^jf«°^ 
service,  until  he  attains  m^ority,  or  for  a  shorter  term,  ^Jf^J^^"* 
in  such  manner  as  may  be  prescribed  by  the  law  of 
the  country  in  which  the  contract  is  made.  If  the 
indenture  is  made  for  the  purpose  of  enabling  him 
to  pay  his  passage  to  this  country,  it  may  be  for  the 
term  of  one  year,  although  such  term  extends  beyond 
his  majority;  but  in  no  case  for  a  longer  term. 

g  150.  Every  indenture  under  section  149  must  be  w. 
acknowledged  by  the  minor  on  a  private  examination 
before  a  mayor,  recorder,  or  alderman  of  a  city,  or  a 
justice  of  the  peace,  and  a  certificate  of  the  acknow- 
ledgment must  be  indorsed  upon  the  indenture. 

2  R  S.,  156,  §§  12,  13. 

S  151.  The  master,  under  an  indenture  specified  in  f^^^ 
section  149,  may  assign  it,  by  writing  indorsed  there- 
on, and  with  the  approval,  also  indorsed,  of  a  magis- 
trate mentioned  in  section  150. 

2  B.  S.J  156,  §  14.  The  requirement  of  two  witnesses 
to  this  assignment  has  been  omitted.  The  commls- 
iioners  regard  such  provisions  as  founded  upon  a  state 
of  sodetjr  and  of  the  law,  which  no  longer  exists. 


Digitized  by  VjOOQIC 


48 


THE  CIVIL  CODE 


Indentnreflv 

when 

inTaUd. 


ConntT 

Bupermtenf 

dents  and 

overseers 

tobegnar- 

dians  of 

servants. 


Penalty  on 

apprentices 

aosenting 

themselves 

from  ser- 

Tice. 


No  servant 
or  appren- 
tice Dound 
by  any  re- 
striction as 
to  time  and 

Elace  where 
e  shall 
work  when 
free. 


Pwialty. 


§  152.  No  indentare  or  contract  for  the  service  of 
an  apprentice  is  binding  upon  him,  unless  made  as 
hereinbefore  prescribed. 

2  R  S.,  158,  §  26. 

g  153.  The  county  superintendents  of  the  poor, 
and  the  overseers  of  the  poor  of  cities  and  towns, 
must  see  that  every  apprentice  or  other  servant  in 
their  respective  counties,  cities  or  towns,  is  properly 
treated,  and  that  the  terms  of  the  contract  are  ful- 
filled in  his  favor ;  and  it  is  their  duty  to  redress  any 
grievance  of  such  persons  in  the  manner  prescribed 
by  law. 

2  i?.  S.,  158,  §  21, 

g  154.  If  an  apprentice,  for  whose  instruction  the 
master  receives  no  pecuniary  compensation,  willfully 
absents  himself  from  service  without  leave,  he  may 
be  compelled  to  serve  double  the  time  of  such 
absence,  unless  he  makes  satisfaction  for  the  injury ; 
but  such  additional  term  of  service  cannot  extend 
more  than  three  years  beyond  the  original  term. 

2  i?.  5.,  158,  §  28. 

§  155.  No  person  may  accept  from  an  apprentice 
or  servant,  an  agreement,  oath  or  promise  not  to 
exercise  his  vocation  in  any  particular  place ;  nor  may 
any  person  exact  from  an  apprentice  or  servant,  any 
consideration  for  exercising  his  vocation  in  any  place 
after  his  term  of  service  has  expired. 

g  156.  Any  consideration  exacted  contrary  to  the 
last  section,  may  be  recovered  back  with  interest,  and 
every  person  accepting  such  agreement  or  exacting 
such  consideration,  is  liable  to  the  apprentice  or  ser- 
vant in  a  penalty  of  one  hundred  dollars. 

2  R  5.,  160,  §§  39,  40. 


When  the        g  157.  The  executors  or  administrators  of  the  mas- 

execator  or         ^ 

tor"ll?a  d2^  ter  of  any  apprentice  bound  by  officers  of  the  poor, 
ceased  mas.  j^q^j  assigu  the  indenture,  with  the  written  consent 
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of  the  apprentice,  acknowledged  before  a  jostice  of  <«^^<^ 
tbe  i>eace.  ^***'**^ 

2R&,  160,  g  41. 

S  158.  If  an  apprentice  refuses  consent  to  an  assign-  ^^^^ 
ment  rmder  the  last  section,  the  coort  of  sessions  may 
authorize  sach  assignment  without  his  consent,  upon 
application  after  fourteen  days'  notice  to  the  appren- 
tice, or  to  his  parents  or  guardian,  if  he  has  any  in 
the  county. 

2R3.,  160,  S  ^. 
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DIVISION  SECOND. 

PROPERTY. 


PART     I.  Property  In  Gheneral 

II.  Heal,  or  Immovable  Property. 

III.  Personal,  or  Movable  Property* 

IV.  Acquisition  of  Property. 


The  following  memorandum  will  show  where  the  pro* 
Tisions  of  the  Bevised  Statutes  relating  to  property  are 
inserted  in  this  Diyision. 

Sections  1,  3,  and  4  of  article  I  of  Part  n  of  the 
Revised  Statutes,  have  been,  in  substance,  embodied  in 
the  Constitution,  and  are  therefore  omitted  here.  Sec- 
tion 2  is  embodied  in  the  title  on  Succession.  Sections 
6-7  are  superseded  by  Title  IV  of  Part  HI  of  Division  I. 

The  provisions  of  ardcle  II  of  the  same  statute,  entitled 
"Of  the  persons  capable  of  holding  and  convejing 
land,"  are  thus  disposed  of;  —  section  8  is  extended  to 
the  case  of  aU  persons,  and  the  provisions  of  the  subse- 
quent sections,  and  other  statutes,  extending  the  right 
of  aliens,  are  omitted.  This  is  in  accordance  with  the 
recommendation  of  the  governor,  in  his  message  of 
January,  1862. 

The  capadtj  of  Indians  is  fixed  by  section  26  of  Part  I 
of  Division  I,  on  Persons,  and  reference  to  them  is 
omitted  in  this  part  of  the  Code.  Section  9  (like  other 
saving  clauses  elsewhere)  is  omitted  as  being  suffl* 
dentlj  provided  for  by  the  general  clause  of  the 
provision  at  the  end  of  the  Code,  saving  vested  rights; 
and  section  10  is  omitted  as  provided  for  in  Part  I  on 
PiBson. 
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Article  I  of  Utto  n  of  the  same  part  of  the  Berised 
Statutes,  entitled  "Of  the  Creation  and  Division  of 
Estates,"  is  embodied  partly  in  Title  n  of  Part  I  of 
this  division,  and  partly  in  litle  n  of  Part  IL 

Article  n  of  that  title,  entitled  <*0f  Uses  and  Trosts," 
is  embodied  in  Tiile  IV  of  Part  IL 

Article  m,  entitied  "Of  Powers,"  is  embodied  in  litie 
y  of  the  same. 

Article  lY,  "  Of  Alienation  by  Deed,"  is  embodied  in  the 
TlUe  on  Transfers. 

Title  in  (p.  UO)  "Of  Dower,"  is  omitted,  it  being  pro- 
posed to  abolish  Dower  and  Curtesy. 

The  provisions  of  TiUe  IV  (p.  744)  are  inserted  in  title 
in  of  part  n,  except  sections  1,  2  and  'd,  which 
are  in  the  chapter  on  The  Hiring  of  Beal  Proper^, 
and  sections  4-6,  and  26,  which  are  to  be  inserted  in 
the  Code  of  Civil  Procedure. 

The  provisions  of  titie  Y  (p.  748)  are  disposed  as  follows : 

Section  1  is  inserted  in  the  chapter  on  Transfers,  and 
on  Wills. 

Section  2  is  stated  in  the  Division  relating  to  Obligations, 
as  a  general  prindple  of  interpretation. 

Section  3,  with  important  modifications,  is  embodied  in 
the  Titie  on  Suocession. 

Sections  4  and  6  are  inserted  in  the  Title  on  Mortgage. 

Section  6  is  embodied  in  the  Code  of  CivU  Procedure,  as 
reported  complete,  p.  750. 

Sections  7-9,  are  embodied  in  titie  m  of  part  IL 

Chapter  n  (p.  751^  of  Descent,  is  superseded  by  the 
chapter  on  Succession. 

Chapter  m  (p.  7  56)  is  embodied  in  the  artikde  on  Becord* 
log  Transfers. 
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PART  I. 

PBOPEBTY  IN  GENERAL. 

Title    L  If atore  of  Property. 
11.  OwDership. 
m.  General  Definitions. 


TITLE  I.  • 

NATURE   OP  PROPERTY. 

Bmmas  159.  Property,  what 

160.  In  what  property  maj  exist 

161.  Wild  animals. 

162.  Real  and  personal 

163.  Real  proper^. 

164.  Land. 

165.  Fixtures. 

166.  Appurtenances. 

167.  Personal  property. 

S  159.  The  ownership  of  a  thing  is  the  right  of  one  Proper^, 
or  more  persons  to  possess  and  use  it  to  the  exclusion 
of  others.    In  this  Code,  the  thing,  of  which  there 
may  be  ownership,  is  called  property. 

S  160.  There  may  be  ownership  of  all  inanimate  in  what 

proportT 

things  which  are  capable  of  appropriation,  or  of  mmyez&t 
manual  delivery;  of  all  domestic  animals;  of  all 
obligations;  of  such  products  of  labor  or  skill,  as  the 
composition  of  an  author,  the  good  will  of  a  busi- 
ness, trade-marks  and  signs,  and  of  rights  created  or 
granted  by  statute. 

S  161.  Animals  wild  by  nature  are  the  subjects  of  wiid 
ownership  while  living,  only  when  on  the  land  of  the 
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I>eTSO]i  claiming  fhem,  or  when  tamed,  or  taken  and 
held  in  possession,  or  disabled  and  immediately  pur- 
sued. 

*^  Si         S  162.  Property  is  either : 

1.  Beal  or  immovable;  or, 

2.  Personal  or  movable ; 

Betipro-         S  163.  Beal  or  immovable  property  consists  of: 

perty. 

1.  Land; 

2.  That  which  is  affixed  to  land ;  and, 

3.  That  which  is  incidental  or  appurtenant  to  land. 

Luid.  S  164.  Land  is  the  solid  material  of  the  earth, 

'      whatever  may  be  the  ingredients  of  which  it  is  com- 
posed, whether  soil,  rock,  or  other  substance. 

''*^^***""-  S  165.  A  thing  is  deemed  to  be  affixed  to  land 
when  it  is  attached  to  it  by  roots,  as  in  the  case  of 
trees,  vines  or  shrubs;  or  imbedded  in  it,  as  in 
the  case  of  walls ;  or  permanently  resting  upon  it, 
as  in  the  case  of  buildings ;  or  permanently  attached 
to  what  is  thus  permanent,  as  by  means  of  nails, 
bolts  or  screws. 

Appnrte-  g  166.  A  thing  is  deemed  to  be  incidental^  or 
appurtenant*  to  land,  when  it  is  by  right  used  with 
the  land  for  its  benefit  ;^  as  in  the  case  of  a  way,  or 
watercourse,  or  of  a  passage  for  light,  air  or  heat 
from  or  across  the  land  of  another. 

•  Smyles  v.  Hastings,  22  K.  K,  217,  222. 

•  Lampman  v.  Milks,  21  K  K,  505,  511. 

•  Ackroyd  v.  Smith,  10  C.  S.,  164,  187. 

S  167.  Every  kind  of  property  that  is  not  real  is 
personal. 


pfupertj. 
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TITLE  IL 


OWNERSHIP. 


Chaptie    L  Owners. 

n.  Modifications  of  ownership, 
in.  Rights  of  owners. 
IV.  Termination  of  ownership. 


OHAPTEE  L 

OWNERS* 


SionoirieS.  Owner. 

169.  Property  of  the  state. 
1*70.  Who  may  own  property. 

S 168.  All  property  has  an  owner,  whether  that  owntft. 
owner  is  the  state,  and  the  property  public,  or  the 
owner  an  individual,  wid  the  property  private.    The 
state  may  also  hold  property  as  a  private  proprietor. 

3 169.  The  state  is  the  owner  of  all  land,  below  Property  of 
high  water  mark,  bordering  upon  tide  water;  of  all 
land  below  the  water  of  a  lake  or  stream  which  con- 
stitutes an  exterior  boundary  of  the  state;  of  all 
property  lawfully  appropriated  by  it  to  its  own  use; 
of  all  property  dedicated  to  the  state,  and  of  all  pro- 
perty of  which  there  is  no  other  owner. 

The  ultimate  right  of  the  state  to  all  other  property  is 
declared  by  chapter  II  of  title  n  of  part  III  of  the 
PounOAL  CODB  (gg  249,  250). 


§  170.  Any  person,  whether  citizen  or  alien,  may  who  may 
ke  and  hold  property,  real  or  personal.  p^ny. 

Substituted  for  2  it  /SI,  57,  g  i.    See  note  on  page  61. 
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OHAPTEEIL 

MODIFICATIONS  OP  OWNERSHIP. 

AxnciM    I.  Interests  in  property. 

n.  (yonditidns  of  ownership, 
in.  Eestraints  upon  alienation, 
rv.  Accumulations. 

.  J- 

ARTICLE  L 

INTEBBSTS  IN  PBOPEBTT* 

Sicmoir  171.  Ownership,  absolute  or  qualified. 

172.  When  absolute. 

173.  When  qualified. 

174.  Several  ownership,  what. 

175.  Ownership  of  several  persons, 

176.  Joint  interest,  what 

177.  Partnership  interest,  what 

178.  Interest  in  common,  what 

179.  What  interests  are  in  commoo* 

180.  Interests  as  to  time. 

181.  Present  interest,  what 

182.  Future  interest,  what 

183.  Perpetual  interest,  what 

184.  Limited  interest,  what 

185.  Kinds  of  future  interests. 

186.  Tested  interests. 

187.  Contingent  interests. 

188.  Two  or  more  future  interests. 

189.  Certain  future  interests  not  to  be  void. 

190.  Posthumous  children. 

191.  192.  Qualities  of  expectant  estates. 
193,  194.  Interests  in  real  property. 

195.  What  future  interests  are  recognized. 

SSuto^OT       S  171.  The  ownership  of  property  is  either : 

qoallfled. 

1.  Absolute;  or, 

2.  Qualified. 

jhen  ^bM-      g  172.  The  ownership  of  property  is  absolute,  when 
a  single  person  has  the  absolute  dominion  over  it, 
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and  may  use  it  or  dispose  of  it  according  to  his 
pleasure,  sa1]rject  only  to  general  laws. 

Thus  the  use  of  gunpowder  is  restricted  bj  general  laws, 
but  its  ownership  maj  nevertheless  be  justly  called 
absolute. 

§  173.  The  ownership  of  property  is  qualified :         JSSed 

1.  When  it  is  shared  with  one  or  more  persons ; 

2.  When  the  time  of  enjoyment  is  deferred  or 
limited;  or, 

3.  When  the  use  is  restricted. 

g  174.  The  ownership  of  property  by  a  single  per-  Jji^j^  . 
son  is  designated  as  a  sole  or  several  ownership.  ^^^ 

S  175.  The  ownership  of  property  by  several  per^  SlnS!^ 
sons  is  either :  perton*. 

1.  Of  joint  interests ; 

2.  Of  partnership  interests ;  or, 

3.  Of  interests  in  common. 

S  176.  A  joint  interest  is  one  owned  by  several  JJ°4£Jf^ 
persons  in  equal  shares,  by  a  title  created  by  a  single 
will  or  transfer  which  confers  a  right  of  survivorship. 

This  provision  is  intended  to  confine  the  right  of  survi- 
vorship to  cases  in  which  its  creation  was  clearly  m- 
tended. 

S  177.  A  partnership  interest  is  one  owned  by  PartDership 
several  persons,  in  partnership,  for  partnership  pur-  ^i>m. 
poses. 

Collumb  V.  Head,  24  Ni  K,  605 ;  Buchan  v.  Sumner,  2 
Barb.  Ch.,  165 ;  extending  the  doctrine  of  Phillips  v, 
Phillips,  1  MyL  dk  K.,  649;  Broom  v.  Broom,  3  u2.,  443. 

S  178.  An  interest  in  common  is  one  owned  by  Jnterettin 

"^  *>    common, 

several  persons,  not  in  joint  ownership  or  partnership.  ^****- 

These  last  five  sections  are  substituted  for  1  R,  S,^  726, 
§43. 

5  179.  Every  interest  created  in  favor  of  several  Sf «•!?' 
persons  in  their  own  right,  including  husband  and  ~"^**°* 
wife,^  is  an  interest  in  common,*  unless  acquired  by 

8 
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ihem  in  partnership,  for  partnership  purposes,'  or 
unless  declared  in  its  creation,  expressly  or  by  neces- 
sary implication,^  to  be  a  joint  interest,  with  a  tight 
of  survivorship.* 

'  This  18  contrary  to  the  present  law  (Wright  v.  Saddler, 
20  N,  r.,  320,  323;  Torrey  v,  Torrey,  14  ttt,  430X 
but  seems  necessary  to  make  the  rule  consistent 
with  the  provisions  of  the  Ck>de  relatiTO  to  married 
women. 
'    *IRS.,  121,  §  44. 

•  See  §  177,  supra, 

*  Downing  «.  Marshall,  23  K  7.,  366,  888;  Coster  «. 

Lorillard,  14  Wend.,  343. 

StoSl***      S  180.  In  respect  to  the  time  of  enjoyment,  an 
interest  in  property  is  either : 

1.  Present  or  future ;  and, 

2.  Perpetual  or  limited. 

See  1  J7.  S.,  722,  §  7.  These  distinctions  exist  in  regard 
to  personal  property  as  well  as  real  (Westoott  v.  Cady, 
6  Johns.  Ch.,  334;  Gillespie  v.  Miller,  id.,  21;  Randall 
V.  Russell,  3  Meriv.,  190  ;  Hyde  r.  Parrat,  1  P.  Wms.^ 
1 ;  2  Vem.,  331 ;  Smith  v.  Clever,  id.,  69 ;  XJpwell  v. 
Halsey,  1  P.  Wms.,  651 ;  see  Phelps  v.  Pond,  23  N.  F., 
69 ;  28  Barb.,  121 ;  Kane  v.  Astor,  5  Sandf.,  467 ;  Beeck- 
man  v.  Schermerhom,  3  San^,  OK,  181;  Mason  v. 
Jones,  2  Barb.,  229). 

SSS'whii      S  181.  A  present  interest  entitles  the  owner  to  the 
immediate  possession  of  the  property. 

IRS.,  723,  §  8. 

pntnreta.       g  182.  A  futurc  iutcrest  entitles  the  owner  to  the 
possession  of  the  property  only  at  a  future  period. 

This  definition  corresponds  to  that  of  "expectant  estates" 
in  1  i?.  S.,  723,  §  9.  A  future  interest  is  there  distin- 
guished from  a  reversion.  This  distinction  is  not^ 
however,  logical.  A  reversion  is  as  truly  a  future 
estate  as  a  remainder. 

Perpetual        g  183.  A  pcrpctual  interest  has  a  duration  equal 
what?*''      to  that  of  the  property. 

Limited         g  184.  A  limited  interest  has  a  duration  less  than 

interest,  '*' 

^^^         that  of  the  property. 
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5 185.  A  future  interest  is  either :  5«ndi  of 

1.  Vested ;  or,  ^  '^'"^ 

%  OontiDgent. 

From  \  R  S.y12^y%  13,  as  to  real  property.  The  same 
language  is  used  in  regard  to  personal  property  (Phelps' 
ex'r  r.  Pond,  23  N.  7.,  69). 

S  186.  A  future  interest  is  vested,  when  there  is  a  vwted 

Interest, 

person  in  being,  who  would  have  a  right,  defeasible^  what 
or  indefeasible,  to  the  immediate  possession  of  the 
property,  upon  the  ceasing  of  the  intermediate  or 
precedent  interest. 

IRS^  723,  §  13. 

'  The  words  "  defeasible  or  indefeasible  "  are  inserted  to 
answer  the  objection  that  a  future  interest  might  be 
vested,  and  also  contingent,  within  the  meaning  of 
these  definitions  of  the  Reyised  Statutes  (Ckmter  «. 
Lorillard,  14  Fend,  302) ;  d.  ^.,  a  remainder  to  de- 
scendants in  being  subject  to  open  and  let  in  after- 
bom  descendants.  Such  remainders  have  always 
been  held  to  be  vested  (Powers  v.  Bergen,  6  N,  7., 
360;  Root  v.  Stujvesant,  18  WencL^  268;  Dubois  v. 
Raj,  7  Boaw.^  287;  Williamson  v.  Field,  2  Sanoff, 
C?L,  533). 

5  187.  A  future  interest  is  contingent,  whilst  the  contingent 
person  in  whom,  or  the  event  upon  which,  it  is  limited  what. 
to  take  effect,  remains  uncertain. 

IR  S^  723,  §  13. 

5 188.  Two  or  more  future  interests  may  be  created  two  or 

more  fntnre 

to  take  effect  in  the  alternative,  so  that  if  the  first  intercsu. 
in  order  fails  to  vest,  the  next  in  succession  shall  be 
substituted  for  it,  and  take  effect  accordingly. 

1  R.  S.f  724,  §  25 ;  Loddington  v.  Kime,  1  LcL  Raym^ 
203  ;   2  Smith's  Feame,  43. 

5  189.  A  future  interest  is  not  void  merely  because  certain 
of  the  improbability  of  the  contingency  on  which  it  {^''^J^J^^jSJ 
is  limited  to  take  effect. 

1  R  5.,  724,  g  26. 

§  190.  When  a  future  interest  is  limited  to  succes-  Potum. 
sors,  heirs,  issue  or  children,  posthumous  children  are  SKS! 


Digitized  by  VjOOQIC 


60  THE  CIVIL  CODE 

entitled  to  take,  in  the  same  manner  as  if  living  at 
the  death  of  their  parent. 

1  R  S,,  725,  §  30.    Mason  v.  Jones,  2  Barb,,  234,  262. 

StSre"j?-**'      S 191-  Future  interests  pass  by  succession,^  will* 
teretti.       gn^  trausfor,^  in  the  same  manner  as  present  inte- 
rests* 

1  R  S.,  725,  §  35. 

*  Wood  V.  Kejes,  8  Paige,  365,  368 ;  Wendell  v.  Crandan, 

ly.T.,  491. 
'  Pond  V.  Bergh,  10  Paige,  140,  154. 

•  Lawrence  v.  Bajard,  7  Paige,  70,  76 ;  Grout  v.  Towi- 

send,  2  mU,  554,  557. 

JJg^po^  S  192.  A  mere  possibility,  such  as  the  expectancy 
of  an  heir-apparent,  is  not  to  be  deemed  an  interest 
of  any  kind. 

Jackson  v,  Bradford,  4  Wend,,  619;  Toolejv.  Dibble,  2 
EiO,  641;  see  Ck>nderman  v.  Smith,  41  Barb.,  404; 
Miller  v.  Emans,  19  K  Z,  384. 

^torests  in      g  193.  lu  rcspoct  to  real  or  immovable  property, 
p«r^-        the  interests  mentioned  in  this  chapter  are  denomi- 

nated  estates,  and  are  specially  named  and  classified 

in  Part  II  of  this  Division. 

It  has  been  deemed  unadvisable  to  apply  the  technioal 
names  of  estates  in  real  property  to  interests  in  per- 
sonal property,  although  precedents  for  soch  a  course 
are  not  wanting. 

Id.  S  1^*  ^^  names  and  classification  of  interests  in 

real  property  have  only  such  application  to  interests 
in  personal  property  as  is  in  this  Division  of  the 
Code  expressly  provided. 

wbatftitnre      §  195.  No  futuro  interest  in  property  is  recognized 
wewcor    by  the  law,  except  such  as  is  defined  in  this  Division 


niJBed. 


of  the  Oode. 

Substantially  the  same  talR  &,  726,  §  42. 
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ARTICLE  n. 

OONBinOKS  OF  OWNSBSHZP. 

SiOTXOir  196.  fixing  the  tune  of  enjoyment 

197.  Ck)ndition8. 

198.  Certain  conditions  precedent)  void. 

199.  Ck)ndition8  restraining  marriage,  void. 

200.  Conditions  restraining  alienation,  void. 

5  196.  The  time  when  fhe  eiyoyment  of  property  Fixing  tbe 

tlno  oi  OQf* 

is  to  begin  or  end  may  be  determined  by  compata-  ioyment 
tion»  or  be  made  to  depend  on  events.    In  the  lat- 
ter case,  the  enjoyment  is  said  to  be  npon  condition. 

S  197.  Oonditions  are  precedent  or  subsequent,  conditions. 
The  former  fix  the  beginning,  the  latter  the  ending 
of  the  right. 

S  198.  If  a  condition  precedent  requires  the  per-  cerum 
formance  of  an  act  wrong  of  itself,  the  instrument  pjj5^«»*» 
containing  it  is  so  far  void,  and  the  right  cannot 
exist.    If  it  requires  the  performance  of  an  act  not 
wrong  of  itself,  but  otherwise  unlawful,  the  instru- 
ment takes  effect,  and  the  condition  is  void. 

S  199.  Conditions  imposing  restraints  upon  mar-  conditions 
rii^e,  except  upon  the  marriage  of  a  minor,  or  of  the  '^^^s^ 
widow  of  the  person  by  whom  the  condition  is  im- 
posed, are  void ;  but  this  does  not  affect  limitations 
where  the  intent  was,  not  to  forbid  marriage,  but 
only  to  give  the  use  until  marriage. 

<S  200.    Oonditions  restraining   alienation,  when  conditions 

^  C7  •  restraining 

repugnant  to  the  interest  created,  are  void.  ^JS*^**^ 

Be  Pejster  v,  Ifichael,  6  if.  T.^  496. 
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ARTICLE  m. 

bestbahtts  upon  alienation. 

SEonoN  201.  How  long  it  may  be  suspeuded. 

202.  Future  interests  void,  which  suspend  power  of  alienatiozL 

203.  Restriction  on  qualification  of  enjoyment 

How  long  It      g  201.  The  absolute  power  of  alienation  cannot  be 

may  be  bus-         *'  ^ 

pended.  suspended  by  any  limitation  or  condition  whatever,^ 
for  a  longer  period  than  during  the  continuance  of 
not  more  than  two*  lives'  in  being  at  the  creation 
of  the  limitation  or  condition,^  except  in  the  single 
case  mentioned  in  section  229. 

IR  S.,  723,  §16;  id.,  113,%  I. 

'  This  includes  a  trust  of  real  property  (Coster  v.  Lonl- 
lard,  14  Wend,,  265,  313;  Hawleyv.  James,  16  id., 
121,  173,  174,  208;  Kane  v.  Gott,  24  id.,  641,  662, 
667). 

•  Amory  v.  Lord,  9  Nl  Z,  410 ;  Phelps'  ex*r  v.  Pond,  23 

id.,  79. 

•  Hone  V.  Van  Schaick,  20  Wend.,  564,  566 ;  Boynton  r. 

Hoyt,  1  Den.,  53,  58 ;  Beekman  v.  Bonsor,  23  y.  T., 
298,  316. 

•  The  words  "limitation  or  condition  "  are  substituted  for 

**  estate,"  so  as  to  include  powers  (See  Hawley  v. 
James,  16  Wend.,  135,  178,  208 ;  Coster  v.  LorU- 
lard,  14  id,  324,  325 ;  Hone  v.  Van  Schaick,  20  id., 
566,  567,  569). 

Fntarein-        (J  202.  EvcTv  futurc  iutcrcst  is  void  in  its  creation 

terottsvoidt         *^  *^ 

SiJdVo^r  which,  by  any  possibility/  may  suspend  the  absolute 
Son.'*"*"  power  of  alienation  for  a  longer  period  than  is  pre- 
scribed in  this  chapter.  Such  power  of  alienation  is 
suspended  when  there  are  no  persons  in  being  by 
whom  an  absolute  interest  in  possession  can  be  con- 
veyed. 

1  R  S.,  723,  §  14;  \  R.  S.,  773,  §§  1,  2. 

'  The  words  "  by  any  possibility  may "  are  new,  but  in 
accordance  with  Hawley  v.  James,  16  Wend.,  120, 
126,  171,  178,  227;  Everittv.  Everitt,  29  Barb.,  112; 
Jennings  v.  Jennings,  7  N.  K,  647,  549 ;  Amory  v. 
Lord,  9  id,  415;  Thompson  v.  Carmichael's  Exec'rs, 
1  Scmdf.  Ch.,  395 ;  Arnold  v.  Gilbert,  3  id.,  558. 
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5  203.  Eestrictions  upon  the  power  to  bMx  qualifl-  J^*^^ 
cations  to  the  right  of  enjoyment  are  contained  in  SjL^^ 
sections  14  and  15  of  article  I  of  the  Constitution 
of  the  state. 


ARTICLE  IV. 

▲CCUXULA^nONB. 

fiKnoar  204  Dispositiona  of  inoome. 

205.  Aocnmulations,  when  void. 

206.  Aocamnlation  of  income. 

207.  Other  directionB,  when  Toid  in  port 

208.  Application  of  iooome  to  8upport|  fto,  of  minor. 

g  204.  Dispositions  of  the  income  of  property  to  gj^'^j^, 
accrue  and  to  be  received  at  any  time  subsequent  o<»^«* 
to  the  execution  of  the  instrument  creating  such  dis- 
position, are  governed  by  the  rules  prescribed  in  this 
Title  in  relation  to  future  interests. 

IRS^  725,  §  36. 

5205.  All  directions  for  the  accumulation^  of  the  Aeenmnte. 
tiont,  whiB 

income  of  property,  except  such  as  are  allowed  by  ▼©". 
this  Title,  are  void.* 

1R&,  726,  §  38. 

>  Titus  V,  Weeks,  37  Barb^  136, 116. 
'  Vail  V.  Vail,  4  Faige,  317 ;  Levy  v.  Levy,  40  Barb^  690^ 
618. 

S  206.  An  accumulation  of  the  income  of  property,  Aoeomiii*- 
for  the  benefit  of  one  or  more  persons,  may  be  directed 
by  any  will  or  transfer  in  writing,  sufficient  to  pass 
the  property  out  of  which  tUe  fond  is  to  arise,  as 
follows : 

1.  If  such  accumulation  is  directed  to  commence 
on  the  creation  of  the  interest  out  of  which  the 
income  is  to  arise,  it  must  be  made  for  the  benefit  of 
one  or  more  minors^  then  in  being,*  and  terminate 
at  the  expiration  of  their  minority ;  or, 

2.  If  such  accumulation  is  directed  to  commence 
at  any  time  subsequent  to  the  creation  of  the  interest 


Digitized  by  VjOOQIC 


64  THE  CIVIL  CODE 

out  of  which  the  income  is  to  arise,  it  must  commence 
within  the  time  in  this  title  permitted  for  the  vesting 
of  future  interests,  and  during  the  minority  of  the 
beneficiaries,  and  terminate  at  the  expiration  of  such 
minority.^ 

1  R  S.,  726,  §  37. 

*  Bojnton  v,  Hojt,  1  Den.t  63,  68 ;  Hawley  v.  James,  16 

Wend.,  117. 

*  Gilman  v,  Reddington,  24  N.  F.,  19 ;  Eilpatriok  v.  John- 

son, 15  N.  Z,  322. 

*  Mason  V.  Jones,  2  JSor^,  250,  253. 

u^  whS  S  207.  If,  in  either  of  the  cases  mentioned  in  the 
Toidiipart.  i^gij  section,  the  direction  for  an  accumulation  is 
for  a  longer  term  than  during  the  minority  of  the 
beneficiaries,  the  direction  only,  whether  separable 
or  not  from  other  provisions  of  the  instrument,  is 
void  as  respects  the  time  beyond  such  minority. 

IR  S,^  726,  §  38.  The  clause  from  "  only  "  to  "  instru- 
ment "  is  new,  but  sustained  by  Williams  v.  Williams, 
8  X  r,  425;  Kilpatrick  v,  Johnson,  15  Ni  K,  322; 
See,  however,  King  v.  Bundle,  15  JBarh,,  139,  145. 

iffiSSf*  S  208.  When  a  minor,  for  whose  benefit  an  accu- 
torojrport,  mulatiou  has  been  directed,  is  destitute  of  other  suffi- 
cient means  of  support  and  education,  the  supreme 
court,  upon  application,  may  direct  a  suitable  sum 
to  be  applied  thereto,  out  of  the  fund. 

l-R  5^726,  §39;  773,  §  6. 


OHAPTEB  m. 

BIGHTS  OF  OWNERS. 

SsonOK  209.  Increase  of  property. 

210.  In  certain  cases  who  entitled  to  income  of  property. 

locfMseof      §209.  The  owner  of  a  thing  owns  also  all  its 

property.  j       .  j  . 

products  and  accessions. 

In  owu^a  g  210.  When,  in  consequence  of  a  valid  limitation 
fnoim^*?  of  a  future  interest,  there  is  a  suspension  of  the 
property,     power  of  alieuatlou  or  of  the  ownership,  during 
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the  continnatioii  of  which  the  income  is  undisposed 
of,  and  no  valid  direction  for  its  accumnlation  is 
given,  such  income  belongs  to  the  persons  presump- 
tively entitled  to  the  next  eventual  interest. 

I  R  S.f  726,  §  40.  Held  to  applj  to  personal  property 
(Gilman  v.  ReddiogtOD,  24  N.  T,  19;  Kilpatrick  v, 
Johnson,  15  id,  322;  but  see  Phelps'  ex>  v.  Pond, 
23  y.  r,  83). 


OHAPTEE  IV. 

TERMINATION  OP    OWNEESHIP. 

BsonoK  211,  212.  Future  interests,  when  defeated. 

213,  214.  Future  interests,  when  not  defeated. 

g  211.  A  future  interest,  depending  on  the  contin-  pntare  in- 
gency  of  the  death  of  any  person  without  successors,  defSt^!*"* 
heirs,  issue,  or  children,  is  defeated  by  the  birth'of  a 
posthumous  child  of  such  person,  capable  of  taking 
by  succession. 

IRS.,  725,  §  31. 

S  212.  A  future  interest  may  be  defeated  in  any  id. 
manner,  or  by  any  act  or  means,  which  the  party 
creating  such  interest  provided  for  or  authorized  in 
the  creation  thereof;  nor  is  a  future  interest,  thus  lia- 
ble to  be  defeated,  to  be  on  that  ground  adjudged 
void  in  its  creation. 

IRS.,  12S,  §  33. 

S  213.  1^0  future  interest  can  be  defeated  or  barred  Fntnro 
by  any  alienation  or  other  act  of  the  owner  of  the  in-  whSn^ot 

defeated. 

termediate  or  precedent  interest,  nor  by  any  destruc- 
tion of  such  precedent  interest  by  forfeiture,  sur- 
nnder,  merger  or  otherwise,  except  as  provided  by 
the  next  section,  or  where  a  forfeiture  is  imposed 
by  statute  as  a  penalty  for  the  violation  thereof. 

1  R  S,  725,  §  32. 

S  214.  No  future  interest,  valid  in  its  creation,  is  id. 

defeated  by  the  determination  of  the  precedent  in- 
9 
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terest  before  the  happeniDg  of  the  contingency  on 
which  the  future  interest  is  limited  to  take  effect ;  but 
should  such  contingency  afterwards  happen,  the  future 
interest  takes  effect  in  the  same  manner  and  to  the 
same  extent  as  if  the  precedent  interest  had  continued 
to  the  same  period. 

1  R  iSl,  725,  §  34 ;  modified  bj  eubstituting  the  words 
"future  interest"  for  "remainder." 


TITLE  m. 

GENERAL    DEFINITIONS. 

SxciiON  215.  Income,  what 

216.  Time  of  creation,  what 

Income,  g  215.  The  incomc  of  property,  as  the  term  is  used 
in  this  Part  of  the  Code,  includes  the  rents  and  profits 
of  real  property,  the  interest  of  money,  dividends 
upon  stock,  and  other  produce  of  personal  property. 

SSSon  S  216.  The  delivery  of  the  grant,  \^here  a  limita- 

what  *  tioij^  condition,  or  future  interest  is  created  by  grant, 
and  the  death  of  the  testator,  where  it  is  created  by 
will,  is  to  be  deemed  the  time  of  the  creation  of  the 
limitation,  condition,  or  interest,  within  the  meaning 
of  this  Part  of  the  Code. 

Modified  from  I  R  8.^  726,  §  41;  see  Lang  v.  Bopke,  6 
SaiM(f,,  369,  370. 
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PART  II. 

BEAL  OB  XMHOYABLE  PBOPEBTT. 

TttTiE     L  General  Provisions. 

n.  Estates  in  Beal  Property, 
m.  Bights  and  Obligations  of  Owners. 
IV.  Uses  and  Trusts. 
V.  Powers. 


TITLE  I. 

GENEBAL  PBOYISIONS. 

S  217.  Beal  property  within  this  state  is  governed 
by  the  law  of  this  state. 


TITLE  n. 

ESTATES  IN   BEAL  PBOFEBTT. 

Ghaptir     L  Estates  in  GkneraL 

n.  Tenninatioa  of  Estates. 
HL  Servitades. 


OHAPTBE  I. 

ESTATES  IN  GENEBAL. 

Sionoir  218.  Enumeration  of  estates. 

219.  What  estate  a  fee  simple. 

220.  Estates  tail  abolished;  their  natore  declared. 

221.  Certain  remainders  valid. 
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Xiramenk 

tlOD  of 


SicnOK  222.  Freeholds ;  chattels  real ;  chattel  interestfl. 

223.  Estates  for  life  of  a  third  person,  when  a  freehold,  to, 

224.  Future  estates,  what 

225.  Beversions. 

226.  Remainders. 

227.  Limitations  of  chattels  reaL 

228.  Suspension  bj  trust 

229.  CSontingent  remainder  in  fee. 

230.  Remainders,  future  and  contingent  estates,  how  created. 

231.  Limitation  of  successive  estates  for  life. 

232.  233.  Remainder  upon  estates  for  life  of  third  person. 

234.  Contingent  remainder  on  a  term  of  years. 

235.  Remainder  of  estates  for  life. 

236.  Remainder  upon  a  contingency. 

237.  Heirs  of  a  tenant  for  life,  when  to  take  as  purchasers. 

238.  Construction  of  certain  remainders. 

239.  Efifect  of  power  of  appointment 

S  218.  Estates  in  real  property,  in  respect  to  the 
duration  of  their  enjoyment,  are  either : 

1.  Estates  of  inheritance,  or  perpetual  estates ; 

2.  Estates  for  life ; 

3.  Estates  for  years ;  or, 

4.  Estates  at  will. 

IRS.,  722,  §  I.  The  term  ''estates  by  sufferance  ^  hai 
been  omitted,  as  it  is  proposed  to  designate  all  such 
as  estates  at  will  The  words  "in  respect  to  the 
duration  of  their  enjoyment,"  are  new. 


What  es- 
tate a  fee 
simple. 


Xstatettail 
abolished ; 
their  niitnre 
declared. 


§  219.  Every  estate  of  inheritance,  notwithstand- 
ing the  abolition  of  tenures,  continues  to  be  called  a 
fee  simple,  or  fee ;  and  every  such  estate,  when  not 
defeasible  or  conditional,  is  called  a  fee  simple  abso- 
lute, or  an  absolute  fee. 

IRS.,  722,  §  2. 

§  220.  Estates  tail  are  abolished ;  and  every  estate 
which  would  be  adjudged  a  fee  tail,  according  to  the 
law  of  this  state,  as  it  existed  previous  to  the  twelfth 
day  of  July,  one  thousand  seven  hundred  and  eighty- 
two,  is  a  fee  simple ;  and  if  no  valid  remainder  is 
limited  thereon,  is  a  fee  simple  absolute. 

1  R  S.,  722,  §  3. 
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S  221.  Where  a  remainder  in  fee  is  limited  upon  ceruinw.* 

nutinden 

any  estate,  which  would  by  the  law  mentioned  in  the  ^^^ 
last  section  be  acyudged  a  fee  tail,  such  remainder  is 
valid  as  a  contingent  limitation  upon  a  fee,  and  vests 
in  possession,  on  the  death  of  the  first  taker,  without 
issue  living  at  the  time  of  his  death. 

IRS^  722,  §  4. 

S  222.  Estates  of  inheritance  and  for  life,  are  called  Freehoidi; 

^  chattels 

estates  of  freehold;  estates  for  years  are  chattels  real  ;^  t^iiu^ 
and  estates  at  will  are  chattel  interests,  but  are  not  '®*^- 
liable  as  such  to  sale  on  execution.* 

1R&,  t22,  §  6. 

*  Pugsley  V.  Aikin,  11  H  T,  498 ;  Averill  v.  Taybr,  8  N. 

K,  62 ;  Bigelow  v.  Pinch,  17  Barb.,  396. 

*  Bickinson  v.  Smith,  25  Barh^  108 ;  Bigelow  v,  Unch,  11 

Barh^  498. 


S  223.  An  estate  during  the  life  of  a  third  person,  Eetotet  for 
whether  limited  to  heirs  or  otherwise,  is  a  freehold  twrd  p«r. 

'  Bon,  when 

only  during  the  life  of  the  grantee  or  devisee.    After  » ft[««^oid. 
his  death  it  is  a  chattel  real. 

1  2?.  /&,  722,  §  6.    Mosher  v.  Tost,  33  Barb.,  277. 


S  224.  A  future  estate  may  be  limited^  by  the  act  Fntnw 
of  the  party  to  commence  in  possession  at  a  future  what. 
day,  either  without  the  intervention  of  a  precedent 
estate,'  or  on  the  termination,  by  lapse  of  time,  or 
otherwise,^  of  a  precedent  estate,  created  at  the  same 
time. 

1  R,  8,,  723,  g  10. 

»  NicoU  V.  N.  T.  &  Erie  R.  R,  12  K  T,  121,  139.  "Th# 
definition  in  tliis  section  is  so  framed  as  to  compre- 
hend every  species  of  expectant  estates  created  by 
the  act  of  the  party,  remainders  strictly  so  called, 
future  uses  and  executory  devises."  {Bev.  NoteSj  6 
EdmorM  StaL,App.,  305). 

'  "  Introduced  to  embrace  estates  in  futurOf  as  they  are 
technically  called."  lb. 

•  "  The  words  *  by  lapse  of  time  or  otherwise  *  are  neces- 
sary to  provide  for  contmgent  limitations  operating 
to  abridge  or  defeat  the  prior  estate."  lb. 
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BeTenions.  g  225.  A  reTersioii  is  the  residue  of  an  estate  left, 
by  operation  of  law,  in  the  grantor,  or  his  successors, 
or  in  the  successors  of  a  testator,  commencing  in  pos- 
session on  the  determination  of  a  particular  estate 
granted  or  devised.  ^ 

IJIS.,  723,  §  12.  The  words  "by  operation  of  law" 
are  new,  and  "successors"  substituted  for  "heirs." 

J^j»in-  S  226.  When  a  future  estate,  other  than  a  reversion, 
is  dependent  on  a  precedent  estate,  it  may  be  called 
a  remainder,  and  may  be  created  and  transferred  by 
that  name. 

1  R  S.,  "723,  §  11.  Modified  bj  inserting  the  words 
"  other  than  a  reversion." 

Jf'SSSdS'      S  227.  The  provisions  of  Title  n  of  Part  I  of  this 
"^  Division,  relative  to  future  estates,  apply  to  limita- 

tions of  chattels  real,  as  well  as  of  freehold  estates, 
so  that  the  absolute  ownership  of  a  term  of  years 
cannot  be  suspended  for  a  longer  period  than  the 
absolute  power  of  alienation  can  be  susi)ended  in 
respect  to  a  fee. 

IRS.,  724,  g  23. 

Suasion  g  228.  The  suspension  of  all  power  to  alienate  the 
subject  of  a  trust,  other  than  a  power  to  exchange  it 
for  other  property  to  be  held  upon  the  same  trust, 
or  to  sell  it  and  reinvest  the  proceeds  to  be  held 
upon  the  same  trust,  is  a  suspension  of  the  power  of 
alienation,  within  the  meaning  of  section  201. 

This  section,  though  not  in  the  Revised  Statutes,  is 
simply  declaratory  of  the  existing  law  (Hawley  v. 
James,  16  WencL,  163 ;  BeUnont  v,  03rien,  12  M  T., 
402;  Williams  v.  Williams,  8  id.,  631.) 

SSiiSSS*       §229.  A  contingent  remainder  in  fee  may  be 
^^^        created  on  a  prior  remainder  in  fee,  to  take  effect  in 
the  event  that  the  persons  to  whom  the  first  remain- 
der^ is  limited  die  under  the  age  of  twenty-one  years, 
or  upon  any  otlier  contingency  by  which  the  estate 
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of  such  persons  may  be  determined,  before  they 
attam  majority. 

X  R  S.,  723,  §  16. 

^  Temple  v.  Hawlej,  1  Sandf.  Ch,,  153. 

S  230.  Subject  to  the  rules  of  this  Title,  and  of  Part  Remain- 
I  of  this  Division,  a  freehold  estate,  as  well  as  a  Snte*?tV 
chattel  real,  may  be  created  to  commence  at  a  future  S^t^i^^ 
day ;  an  estate  for  life  may  be  created  in  a  term  of 
years,  and  a  remainder  limited  thereon ;  a  remainder 
of  a  freehold  or  chattel  real,  either  contingent  or 
vested,  may  be  created,  expectant  on  the  determina- 
tion of  a  term  of  years ;  and  a  fee  may  be  limited 
on  a  fee,  upon  a  contingency,  which,  if  it  should 
occur,  must  happen  within  the  period  prescribed  in 
this  TiUe. 

m  S,^  T24,  §  24.    Ifaurioe  v.  Graham,  8  Paigt^  483, 
486;  Sherman  v.  Shennan,  3  Barh.^  385. 

S  231.  Successive  estates  for  life  cannot  be  limited,  Limitattons 

.1.1  1  1    ®''  •'iccei- 

except  to  persons  m  being  at  the  creation  thereof;  and  J^^^***" 
where  a  remainder  is  limited  on  more  than  two  succes- 
sive estates  for  life,  all  the  life  estates  subsequent  to 
those  of  the  two  i)ersons  first  entitled  thereto  are  void, 
and  upon  the  death  of  those  persons  the  remainder, 
if  valid  in  its  creation,^  takes  effect  in  the  same 
manner  as  if  no  other  life  estates  had  been  created. 

1  R.  5.,  723,  §  17. 

^  The  words  "  If  yalid  in  its  creation "  are  new.    See 

Amory  t;.  Lord,  9  N,T.,  419;  Vail  «.  Vail,  7  Bcarh., 

241. 

S  232.  No  remainder  can  be  created  upon  an  estate  Remainder 

^  ^  upon  e«- 

for  the  life  of  any  other  person  than  the  grantee  or  {ff^/°^ 
devisee  of  such  estate,  unless  such  remainder  is  in  p«^"- 
fee ;  nor  can  a  remainder  be  created  upon  such  an 
estate  in  a  term  for  years,  unless  it  is  for  the  whole 
residue  of  such  term. 

1  R,  S.,  734,  §  18. 

§  233.  When  a  remainder  is  created  upon  an  estate  m. 
for  the  life  of  any  other  person  than  the  grantee  or 
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devisee  thereof,  and  more  than  two  persons  are  named 
as  the  persons  daring  whose  lives  the  life  estate  shall 
continue,  the  remainder,  if  valid  in  its  creation,  takes 
effect  upon  the  death  of  the  two  persons  first  named, 
in  the  same  manner  aa  if  no  other  lives  had  been 
introduced. 

The  words  "if  valid  in  its  creation"  are  new.    Other- 
wLse,  the  section  is  the  same  as  1  R  S.^  724,  §  19. 

^t!n|Bnt  g  234.  A  contingent  remainder  cannot  be  created  on 
^yeariT  ^  *^^^  ^^  jcars,  uulcss  the  nature  of  the  contingency 
on  which  it  is  limited  is  such,  that  the  remainder  must 
vest  in  interest  during  the  continuance  of  not  more 
than  two  lives^  in  being  at  the  creation  of  such  re- 
mainder, or  upon  the  termination  thereof. 

1  R  5.,  724,  §  20. 

"  Butler  V.  Butler,  3  Barb.  C^,  304. 


Bomainder 
of  estates 
for  life. 


Bemaioder 
upon  a  con- 


Heira  of  a 
tenant  for 
life,  when 
to  take  as 
purchaser!. 


S  235.  'No  estate  for  life  can  be  limited  as  a  re- 
mainder on  a  term  of  years,  except  to  a  person  in 
being  at  the  creation  of  such  estate. 

1  R  /ST.,  '724,  §  21.    Hawlej  v,  James,  16  WencL,  248. 

5  236.  A  remainder  may  be  limited  on  a  contin- 
gency which,  in  case  it  should  happen,  will  operate 
to  abridge  or  determine  the  precedent  estate;  and 
every  such  remainder  is  to  be  deemed  a  conditional 
limitation. 

IRS,,  t26,  §  27 ;  Tyson  v.  Blake,  22  K  F.,  563. 

§  237.  When  a  remainder  is  limited  to  the  heirs, 
or  heirs  of  the  body,  of  a  person  to  whom  a  life  estate 
in  the  same  property  is  given,  the  i)ersons  who,  on 
the  termination  of  the  life  estate,  are  the  successors 
or  heirs  of  the  body  of  the  owner  for  life,  are  entitled 
to  take  by  virtue  of  the  remainder  so  limited  to  them, 
and  not  as  mere  successors  of  the  owner  for  life. 

IRS,,  725,  §  28,  modified  so  as  to  avoid  the  use  of  the 
technical  phrase  "take  as  purchasers." 


S  238.  When  a  remainder,  on  an  estate  for  life  or 


Oonitme- 

tlon  of  ceiv         _ 

SJlJ^    for  years,  is  not  limited  on  a  contingency  defeating 
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or  avoiding  such  precedent  estate,  it  is  to  be  deemed 
intended  to  take  effect  only  on  the  death  of  the  first 
taker,  or  the  expiration,  by  lapse  of  time,  of  such  term 
of  years. 

IRS^  726,  §  29. 

§  239.  A  general  or  special  power  of  appointment  ^^^^^^ 
does  not  prevent  the  vesting  of  a  future  estate  SStl"*" 
limited  to  take  effect  in  case  such  power  is  not  exe- 
cuted. 

Boot  V.  StaTvesant,  18  Wend,,  268,  perNsLSOV,  Ch.  J.; 
2  Smiih's  Feame,  193.    This  section  is  new. 


CHAPTER  n. 

TWBTVntTATIOy  OF  ESTATBS. 

SsonoN  240.  Tenancy  at  will  maj  be  terminated  bj  notice. 

241.  Form  and  service  of  notice. 

242.  Effect  of  notice. 

243.  Be-entry,  when  and  how  to  be  made. 

244.  Notice  not  necessary  before  action. 

S  240.  A  tenancy  or  other  estate  at  will,  however  Tenancy  at 
created,  may  be  terminated  by  the  landlord's  giving  J^SSS* 
notice  to  the  tenant,  in  the  manner  prescribed  by  the 
next  section,  to  remove  from  the  premises  within  a 
X>eriod  specified  in  the  notice,  of  not  less  than  one 
month. 

1  R  5.,  745,  §  t. 

g  241.  The  notice  prescribed  by  the  last  section  f^*j;y^j^^^ 
must  be  in  writing,  and  must  be  served  by  delivering  "«"<*• 
the  same  to  the  tenant,  or  to  some  person  of  dis- 
cretion residing  on  the  premises ;  or  if  neither  can, 
with  reasonable  diligence,  be  found,  the  notice  may 
be  served  by  affixing  it  on  a  conspicuous  part  of  the 
premises,  where  it  may  be  conveniently  read. 

1  i?.  5.,  745,  §  8. 

§  242.  After  the  notice  prescribed  by  sections  240  JSSw,*** 
and  241  has  been  served  in  the  manner  therein 
directed,  and  the  i)eriod  specified  by  such  notice  has 

10 
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expired,  but  not  before,^  the  landlord  may  re-enter, 
or  proceed  according  to  law  to  recover  possession.' 

*  Livingston  v.  Tanner,  14  K.  T.,  67. 

*  Substantially  from  1  R  S.,  745,  §  9. 

g  243.  Whenever  the  right  of  re-entry  is  given  to 
a  grantor  or  lessor  in  any  grant  or  lease,  or  other- 
wise, such  re-entry  may  be  made  at  any  time  after 
the  right  has  accrued,  upon  fifteen  days'  previous 
written  notice  of  intention  -to  re-enter,  served  in  the 
n^ode  prescribed  by  section  241. 

Laws  0/1846,  c^.  274,  §  3;  same  stat.  Z  R  S.,  6  ed,  36> 
§  12 ;  modified  as  to  mode  of  service,  and  extended  to 
all  cases  in  which  a  right  of  re-entry  is  given  for  the 
non-performance  of  any  of  the  terms  of  the  agreement. 

g  244.  An  action  for  the  possession  of  real  property 
leased  or  granted,  with  a  right  of  re-entry,  may  be 
maintained  at  any  time  after  the  right  to  re-enter  has 
accrued,  without  the  notice  prescribed  in  section  243. 


Serrltndes 
attached  to 
land. 


CHAPTER  m. 

SBEVITUDBS. 

Sacnoir  245.  Servitudes  attached  to  land. 

246.  Servitudes  not  attached  to  land. 

247.  Designation  of  estates. 

248.  By  whom  grantable. 

249.  By  whom  held. 

250.  Extent  of  servitudes. 

251.  Apportioning  easements. 

252.  Rights  of  owner  of  future  estate. 

253.  Actions  by  owner  and  occupant  of  dominant  tenement. 

254.  Actions  by  owner  of  servient  tenement 

255.  How  extinguished. 

g  245.  The  following  land  burdens,  or  servitudes 
upon  land,  may  be  attached  to  other  land  as  incidents 
or  appurtenances,  and  are  then  called  easements  :^ 

1.  The  right  of  pasture ; 

2.  The  right  of  fishing ; 

3.  The  right  of  taking  game ; 

4.  The  right  of  way  f 
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6.  The  right  of  taking  water,'  wood,  minerals  and 
other  things ; 

6.  The  right  of  transacting  business  upon  land;* 

7.  The  right  of  conducting  lawful  sports  upon 
land;* 

8.  The  right  of  receiving  air,  light  or  heat  from  or 
over,  or  discharging  the  same  upon  or  over,  land ; 

9.  The  right  of  receiving  water  from  or  discharging 
the  same  upon  land ; 

10.  The  right  of  flooding  land;' 

11.  The  right  of  having  water  flow  without  dimi- 
nution or  disturbance  of  any  kind  ;^ 

12.  The  right  of  using  a  wall  as  a  party  wall  f 

13.  The  right  of  receiving  more  than  natural  sup- 
port from  adjacent  land^  or  things  afi^ed  thereto  ;^ 

14.  The  right  of  having  the  whole  of  a  division 
fence  maintained  by  a  co-terminous  owner  ;^^ 

15.  Tie  right  of  having  public  conveyances  stop- 
ped,^ or  of  stopping  the  same,  on  land ; 

16.  The  right  of  a  seat  in  church  ;^ 

17.  The  right  of  burial. 

*  These  rights  are  generally  called  easements  (Wolfe  v. 

Frost,  4  Sandf.  Ch.^  72),  although  a  distinction  is 
drawn,  for  some  purposes,  between  a  mere  ease- 
ment, and  a  right  to  take  the  produce  of  the  land 
(Wickham  v.  Hawker,  t  Jf.  <fc  W:,  63 ;  Eace  v.  Ward, 
^EL&BL,  702). 
■Huttemeier  v.  Albro,  18  K  H,  48;  7  Bo3W.,  646;  see 
Hamilton  v.  White,  6  N.  Y.,  9 ;  Holmes  v.  Seely,  19 
Wend.y  607 ;  Boyce  v.  Brown,  7  Ba^h.^  80 ;  James  v. 
Plant,  ^  Ad.  &  Mf  749 ;  Durham  Railway  Co.  v. 
Walker,  2  Q.  A,  940;  Hinchcliffe  v.  Kinnoul,  6 
Bing.  K  C7.,  1. 

*  Race  V.  Ward,  ^  El  &  SZ.,  702 ;  Manning  v,  Wasdale, 

6  Ad,  &  El,  758 ;  Weekly  v.  Wildman,  1  lA.  Raym.^ 
407. 

*  Tyson  v.  Smith,  9  Ad,  &  El,  406 ;  6  id.,  746. 
»  Abbott  V.  Weekly,  1  Levinz,  176. 

*  Tabor  v.  Bradley,  18  N.  F.,  109. 

*  Northam  v.  Hurley,  1  £?.  d^  ^  665. 
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*  Gfles  ».  Dugro,  1  Duer,  331. 

*  Lasala  v.  Holbrook,  4  Paige,  VIZ. 

"  Partridge  v,  Gilbert,  15  N.  F.,  601 ;  Bno  v,  Del  Veochk), 
3  DwTy  53 ;  Eeteltas  v,  Penfold,  4  E.  D.  Smithy  122. 

"  Adams  tr.  Van  Alstyne,  25  K  T.,  235. 

**  Pitkin  V.  Long  Island  K.  B.,  2  Barb.  Ch.^  221 ;  Daj  t. 
N.  Y.  Central  R.  R.,  31  Barh.,  548. 

*•  Lousley  v.  Hayward,  1  You.  <fc  J".,  683 ;  Mainwaring  v, 
Giles,  5  B.  d^  Ald.^  356.  In  this  state,  pews  are  not» 
as  a  matter  of  fact,  held  as  easements  (Shaw  v. 
Beveridge,  3  HiU^  26^  but  they  migU  be. 

g  246.  The  following  land  burdens,  or  servitudes 
upon  land,  may  be  granted,  and  held,  though  not 
attached  to  land: 

1.  The  right  of  fishing  and  taking  game; 

2.  The  right  of  a  seat  in  church;^ 

3.  The  right  of  burial,^ 

4.  The  right  of  taking  rents  and  toUs ; 
6.  The  right  of  way.^ 

*  McNabb  v.  Pond,  4  Bradf.,  *l ;  Voorhees  v.  Pretb.  Ch., 

17  Barb.,  103;  Matter  of  Ret  Dutch  Ch.,  16  id, 
237 ;  see  First  Bap.  Ch.  v.  Witherell,  3  Paige,  296. 

*  Richards  v.  Northwest  Dutch  Ch.,  11  Abb.  Pr.,  30. 

*  It  has  been  held  that  a  right  of  way  is  not  assignable^ 

except  in  connection  with  land  (Ackroyd  v.  Smith, 
10  C.  B.,  164). 


Deelgnap 
Hon  of 


S  247.  The  land  to  which  an  easement  is  attached 
is  called  the  dominant  tenement ;  the  land  upon  which 
a  burden  or  servitude  is  laid  is  called  the  servient 
tenement. 

Wolfe  V.  Frost,  4  Saru^.  Ch.,  72. 


By  whom 
grantable. 


§  248.  A  servitude  can  be  created  only  by  one  who 
has  a  vested  estate  in  the  servient  tenement. 

Earl  of  Portmore  v.  Bunn,  3  Bowl  ds  Byl,  145,  161. 


By.  whom        g  249.  A  Servitude  thereon  cannot  be  held  by  the 
owner  of  the  servient  tenement. 

Huttemeier  v.  Albro,  2  Bosw.,  556;  18  N.  T,  48*  Tabor 
v.  Bradley,  18  N.  K,  109;  Jamei  v.  Plant,  4  Ad.  A 
El,  749. 
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5  250.  The  extent  of  a  servitude  is  determined  by  J^,^^ 
the  terms  of  the  grant/  or  the  nature  of  the  enjoy- 
ment' by  which  it  was  acquired. 

»  Dixon  V.  Clow,  24  WencL,  188. 
■  Coming  v.  Gould,  16  Wend.,  631. 

g  251.  In  case  of  partition  of  the  dominant  tene-  ^fPSJ^T" 
ment,  the  burden  must  be  apportioned,  according  to  ^^^ 
the  division  of  the  dominant  tenement,  but  not  in 
such  a  way  as  to  increase  the  burden  upon  the  ser- 
vient tenement. 

The  latter  clause  is  added  to  meet  the  objection  that  com- 
mon of  estovers  cannot  be  apportioned  because  so  doing 
would  multiply  the  burden  (See  Livingston  r.  Ketcham, 
1  Barb.,  592). 

S  252.  The  owner  of  a  future  estate  in  a  dominant  Bighuof 

owner  of 

tenement  may  use  easements  attached  thereto,  for  Jjjjw 
the  purpose  of  viewing  waste,  demanding  rent,  or 
removing  an  obstruction  to  the  enjoyment  of  such 
easements,  although  such  tenement  is  occupied  by  a 
tenant. 

Proud  V.  Hollis,  1  Bam,  &  Or.,  8. 

S  253.  The  owner  of  any  estate  in  a  dominant  ^^^\^l 
tenement,  or  the  occupant  of  such  tenement,  may  dSSGSSi?' 
maintain  an  action  for  the  enforcement  of  an  ease-  ^*"*^'- 
ment  attached  thereto. 

Brouwer  v.  Jones,  23  Barb.,  153, 

S254.  The  owner  in  fee  of  a  servient  tenement,  Actions  by 
owner  or 

may  maintain  an  action  for  the  possession  of  the  JSilSSnt. 
land,  against  any  one  unlawfully  possessed  thereof, 
though  a  servitude  exists  thereon  in  favor  of  the 
public. 

Carpenter  v.  Oswego  k  Syr.  B.  R.,  24  .^  K,  655 ;  Wager 
V.  Troy  Union  R.  R,,  25  iV!  F.,  526,  534.  To  the 
contrary  was  Redfleld  v.  Utica  k  Syracuse  R.  R.  Co., 
25  Barb.,  54;  approved,  Wilklow  tr.  Lane,  37  Barb^ 
244. 
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ajan^oa       g  255.  A  servitude  is  extinguished: 

1.  By  the  vesting  of  the  right  to  the  servitude 
and  the  right  to  the  servient  tenement  in  the  same 
person;^ 

2.  By  the  destruction  of  the  servient  tenement  ;• 

3.  By  the  performance  of  any  act  upon  either  tene- 
ment, by  the  owner  of  the  servitude,  or  with  his  assent, 
which  is  incompatible  with  its  nature  or  exercise,*^  or, 

4.  When  the  servitude  was  acquired  by  enjoyment,* 
by  disuse  thereof  by  the  owner  of  the  servitude  for 
the  period  prescribed  for  acquiring  title  by  enjoyment.' 

^  Huttemeier  v,  Albro,  18  ^  F,  48 ;  2  Botw.^  546 ;  James 
V,  Plant,  4tAd,&  El,,  749. 

•  Voorhees  v.  Presbyterian  Church,  VI  Barb.,  109 ;  Begina 

V.  Bamber,  5  Q,  B.,  2*79;  Begina  v,  Chorlej,  12  id, 

615. 
'Coming  v.  Gk>uld,  16  Wmd,,  539;  3  Ktni,  449;  see 

Grain  v,  "Eor,  16  Barb,^  184. 
*A  servitude  created  bj  deed  is  not  extinguished  by 

mere  non-user  for  any  period  (Smyles  v.  Hastings, 

22  N,  T,  217;  24  Barb,,  44;  Jewettv.  Jewett^  16 

td,  157). 

*  Bobie  V,  Sedgwick,  35  Bcurb.^  329. 
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TITLE  in. 

SIGHTS  AND  OBLIGATIONS  OF  OWNERS. 

Chaftxr   L  Rights  of  owners. 

IL  Obligations  of  owners. 


OHAPTEE  L 

RIGHTS  OF  OWNERS. 

Abttct.ii   L  Incidents  of  ownership, 
n.  Boundaries. 

ARTICLE  L 

INCIDENTS   OF  0W17EBSHIP. 

SBondir  256.  Water. 

257; .  Rights  of  tenant  for  life. 
.  :     :  :298, .  259.  Rights  of  tenant  for  years,  fto. 
-    ^  ,  260.  Rights  of  grantees  of  rents  and  reversion. 

261.  Rights  of  lessees  and  their  assigneeSi  &c 

262.  Application  of  last  two  sections. 

263.  Remedy  on  leases  for  life. 

264.  Rent  dependent  on  life. 

265.  Remedy  of  reversioners^  Ac 

§  256.  The  owner  of  land  owns  water  standing  water, 
thereon,  or  flowing  over^  or  under*  its  surface,  but 
not  forming  a  definite  stream.^  Water  running  in  a 
definite  stream,  formed  by  nature^  over*  or  under^  the 
sarface,  may  be  used^  by  him  as  long  as  it  remains 
there ;  but  he  may  not  prevent  the  naturaP  flow  of 
the  stream,  or  of  the  natural  spring^  from  which  it 
commences  its  definite  course,  nor  pursue,  nor  pol- 
lute*® the  same. 

'  Broadhent  v,  Ramsbotham,  II  Exch.,  602;  better  re- 
ported, 25  L,  J.  [Exch,\  122;  Rawstron  v,  Taylor,  II 
Exch.,  369,  382. 
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Higtati  of 
tenant  for 
life. 


fiigtaUof 
tenant  for 
years,  Ac 


U. 


RigbU  of 
granteee  of 
rents  and 
re?ersion. 


'  Mis  V.  Duncan,  21  Barb,^  230 ;  Acton  v.  BlnndeU,  12 
M.  <k  W^  324 ;  Chasemore  v,  Eichards,  1  K  of  L, 
Cas.y  349. 

'  Chasemore  v.  Richards,  supra ;  see  Dickinson  v.  Grand 
Junction  Canal  Co.,  7  Exeh^  282,  301. 

•  Wood  V.  Waud,  3  Exch,,  748 ;  Greatrex  r.  Hayward,  8  id., 

291.    But  compare  Belknap  v.  Trimble,  3  Faigej  677. 

•  (Jardner  v,  Newburgh,  2  Johns.  C%.,  162 ;  Reid  v.  Gif- 

ford,  ffopk.y  416;  Crocker  v.  Bragg,  10  WencLj  260; 
Arnold  v.  Foot,  12  Wend.,  330. 

•  See  Chasemore  v.  Richards,  7  ff.  of  L.  Cos.,  384 ;  Smith 

r.  Adams,  6  Paige,  435. 
'  Mason  v.  Hill,  6  B.(k  Ad.,  1 ;  Embrey  v.  Owen,  6  Exeh,^ 
363.    There  is  no  right  of  ownership,  only  a  right 
of  use  (Van  Hoesen  v.  Coventry,  JO  JBarh.f  618; 
Arnold  v.  Foot,  12  Fend,  330). 

•  Bellinger  v.  N.  Y.  Central  R.  R.,  23  .^I  K,  42 ;  Coming 

V.  Troy  Factory,  34  5ar6.,  485. 

•  Dudden  v.  Clutton  Union,  1  BurlsL  <fc  ^:,  627. 

^  Honsee  v.  Hammond,  39  Barb.,  89 ;  Thomas  v.  Brack- 
ney,  17  id.,  654 ;  see  Carhart  v.  Auburn  Gaslight 
Co.,  22  id,  297. 

g  257.  The  owner  of  a  life  estate  may  use  the  land  in 
the  same  manner  as  the  owner  of  a  fee  simple,  except 
that  he  must  do  no  act  to  the  injury  of  the  inheritance. 

Jackson  v.  Brownson,  7  Johns.,  227,  234;  Bradstreet  v, 
Pratt,  17  Wend,  44;  Livingston  i;.  Reynolds,  2  EiU, 
167;  26  Wend,  115. 

S  258.  A  tenant  for  years  or  at  will,  unless  he  is  a 
wrongdoer  by  holding  over,  may  occupy  the  build- 
ings, take  the  annual  products  of  the  soil,  work  mines 
and  quarries  open  at  the  commencement  of  his  ten- 
ancy,^ and  cultivate  and  harvest  the  crops  growing  at 
the  end  of  his  tenancy. 

'Freer  v.  Stotenbnr,  36  Barb.,  641. 

S  259. 'a  tenant  for  years  or  at  will  has  no  other 
rights  to  the  property  than  such  as  are  given  to  him 
by  the  agreement  or  instrument  by  which  his  ten- 
ancy is  acquired,  or  by  the  last  section. 

§  260.  A  person  to  whom  any  real  property*  is 
transferred  or  devised,*  upon  which  rent  has  been  re- 
served,^ or  to  whom  any  such  rent*  is  transferred,  is 
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wititled  to  the  same  remedies  for  recovery  of  rent,  for 
non-performance  of  any  of  the  terms  of  the  lease,  or 
for  any  waste  or  cause  of  forfeiture,  as  his  grantor 
or  devisor  might  have  had.' 

*  ChUds  V,  Clark,  3  Barb.  Oh.,  58. 

"  Van  Rensselaer  v.  Hays,  19  K  T.,  68,  86,  86. 

*  The  words  "whether  upon  a  lease  in  fee  or  otherwise," 

omitted. 

*  Willard  v.  TiUman,  2  HiB,  274;  Moflkt  v.  Smith,  4M 

r,  126. 

*  1  B.  5.,  U7,  §  23. 

g  261.  Whatever  remedies  the  lessee  of  any  real  Rigbuot 

.  .  ^       lessee!  and 

property^  may  have  against  his  immediate  lessor,  for  ^^J^ 
the  breach  of  any  agreement  in  the  lease,  he  may  ^ 
have  against  the  assigns*  of  the  lessor,  and  the  assigns 
of  the  lessee  may  have  against  the  lessor  and  liis  as- 
signs, except  upon  covenants  against  incumbrances 
or  relating  to  the  title  or  possession  of  the  premises. 

IR&,  747,  §  24. 

'  The  words  "  whether  in  fee  or  otherwise  **  omitted. 

'  Day  V.  Swackhamer,  2  HUton,  4. 

g  262.  The  provisions  of  the  last  two  sections  apply  ^ffl^^ 
to  all  grants  reserving  rent,^  except  grants  in  fee  »ectioM. 
executed  before  the  ninth  day  of  April,  1805,  or  after 
the  fourteenth  day  of  April,  I860,*  the  rents  reserved 
by  which  have  been  transferred  since  the  latter  date. 

*l  RS.,  748,  §  26;  Van  Rensselaer  i;.  Hays,  19  If,  T. 
68 ;  Van  Rensselaer  v.  Ball,  id,  100. 

*  The  exception  is  intended  to  enact  the  amendment  to 

this  section  contained  in  Latos  of  1860,  ch,  396; 
as  construed  in  Main  v.  Green,  32  Bairb,f  448,  457 ; 
33  id.,  136. 

S  263.  Bent  due  upon  a  lease  for  life  may  be  Remedy 
recovered  in  the  same  manner  as  ui>on  a  lease  for  ^^^^ 
years. 

1  R  51,  747,  §  19. 

S  264.  Bent  dependent  on  the  life  of  a  person  may  R«ntde. 
be  recovered  after,  as  well  as  before,  his  death.  ^^^ 

IRS.,  747,  g  20. 
11 
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J«jj^  S  265.  A  person  having  an  estate  in  fee,*  in  re- 
■ioii0n.Ac  mainder  or  reversion,  may  maintain  an  action  for 
any  injury  done  to  the  inheritance,  notwithstanding 
an  intervening  estate  for  life  or  years,*  and  although, 
after  its  commission,  his  estate  is  transferred,  and  he 
has  no  interest  in  the  property  at  the  commencement 
of  the  action.^ 

*  The  words  "in  fee"  are  new.    No  one  but  the  ownei 

in  fee  oould  haye  a  right  to  maintain  the  action. 
*1B,  &,  750,  §  8;  see  Van  Deusen  v,  Yoong,  29  Barh^ 
9,  16.    The  rest  of  the  section  is  new,  though  in 
accordance  with  existing  law. 

•  Bobinson  v.  Wheeler,  25  y.  F.,  262. 


ARTICLE  n. 

BOimDAJEUBS. 

Sflonov  266.  Bights  of  owner. 

267.  Boundaries  hj  water. 

268.  Boundaries  hj  ways. 

269.  Lateral  and  subjacent  support 

270.  Trees  whose  trunks  are  wholly  on  land  <^  one. 

271.  line  trees. 


BlghtioC 
ownsr. 


Boimdarias 
b7  water. 


S  266.  The  owner  of  land  in  fee  has  the  right  to 
the  surface,  and  to  everything  permanently  situated 
beneath  or  above  it. 

g  267.  When  land  borders  upon  tide-water,^  or  ui>on 
water  which  constitutes  an  exterior  boundary  of  the 
state,'  the  owner  of  the  upland  takes  to  high- water 
mark ;  when  it  borders  upon  a  navigable  lake  where 
there  is  no  tide,  the  owner  takes  to  the  edge  of  the 
lake  at  low-water  mark  f  when  it  borders  ujwn  any 
other  water,*  the  owner  takes  to  the  middle  of  the 
lake  or  stream. 

•  Gould  V.  Hudson  River  R.  R,  6  ^  T.,  622. 

'See  Kingman  i;.  Sparrow,  12  Barb.,  206;  Canal  Ap- 
praisers V.  People,  17  Wend.,  570. 

•  Champlain  R.  E.  ».  Valentine,  19  Barb.,  484,  492. 

•  Ledyard  v.  Ten  Eyck,  36  Barb.,  102 ;  Hooker  v.  Com- 

mings,  20  Johns.,  90,  99,  101 ;  Canal  Commissioners 
V.  Kempehall,  26  Wend,  404. 
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S  268.  An  ownar  of  land,  bonnded  by  a  road  or  BonndariM 
street,  is  presumed  to  own  to  the  centro  of  the  way, 
but.the  contrary  may  be  shown. 

ICott  V.  ICajor  of  N.  Y^  2  mUon,  358,  363;  BiBseU  v. 
N.  T.  Central  R.  R,  23  ^  7.,  61;  Wager  v.  Troy 
Union  B.  R,  25  N,  F.,  629.  In  the  city  of  New 
YOTk  the  fee  in  many  of  the  streets  is  in  the  corpo- 
ration, as  trustees  for  the  public ;  still,  It  is  held  that 
the  above  rule  applies  eren  to  streets  in  that  city. 

5  269.  Each  coterminous  owner  is  entitled  to  the  JJJ^JjL. 
lateral^  and  subjacent*  support  which  his  land  by  J^l"*^ 
nature  receives  from  the  land  of  the  other. 

>  Farrand  v.  Marshall,  21  Bair\  409,  421;  but  see  Bad- 
cliff  V.  Brooklyn,  4  N.  F.,  195;  Fanton  v.  Holland, 
17  JohM^  92.  See  also  Lasala  v,  Holbrook,  4  Foigt^ 
169. 

* Rowbotham  v.  Wilson,  Z  EL  &  Bl,  123;  8  Eowt  of 
Lords  Cca^  348;  Bonomi  r.  Backhouse,  El.^  S.  A 
El,  622 ;  7  Jurist  (K  S.),  809,  aff 'd,  9  K  L.  Cos. 
503. 

S  270.  Trees  whose  trunks  stand  wholly  upon  the  tj^ 
land  of  one  owner,  belong  exclusively  to  him,  although  ^Jj^ 
their  roots  grow  into  the  land  of  another. 

See  Dubois  v.  Beaver,  25  If.  F,  123,  126. 


land  of  one. 


S271.  Trees  whose  trunks  stand  partly  on  the  Line  trees. 
land  of  two  or  more  coterminous  owners,  belong  to 
them  in  common. 

See  Dubois  v.  Beaver,  25  X  F,  126,  127. 


OHAPTEE  n. 

OBLIGATIONS  OF  OWIirEBS. 

SBonoir  272.  Duties  of  tenant  for  life. 
273.  Monuments  and  fenoes. 

§  272.  The  owner  of  a  life  estate  must  keep  the  Dotietor 
buildings  and  fences  in  repair  from  ordinary  waste,^  uf*. 
and  must  pay  the  taxes'  and  other  annual  charges,' 
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and  a  just  proportion  of  extraordinary  assessments 
benefiting  the  whole  inheritance.* 

*  Sarlea  v.  Sarles,  3  Sandf.  Ch.,  601,  607. 

'  Fleet  V.  norland,  11  Bow,  Pr.,  489 ;  Graham  v.  Dunigan, 
2  B09W.J  516. 

*  Moseley  r.  Marshall,  22  N.  K,  200,  202. 

*  Stilwell  V.  Doughty,  2  Brad/,,  311. 

alffSSii*      S273.  Ooterminous  owners  are  mutually^  bound 
equally  to  maintain : 

1.  The  boundaries  and  monuments  between  them ; 

2.  The  fences  between  them;  unless  one  of  them 
chooses  to  let  his  land  lie  open  as  a  public  common, 
in  which  case,  if  he  afterwards  incloses  it,  he  must 
refund  to  the  other  a  just  proportion  of  the  value,  at 
that  time,  of  any  division  fence  made  by  the  latter.* 

*  They  owe  this  duty  only  to  each  other,  and  not  to  the 

public  generally  (Ryan  v.  Bochester  &  Syracuse  R.  R., 
9  Bow.  iV.,  453). 
*l  R  8.,  363,  §§  30,  31,  as  amended ;  Laws  1860,  ch, 
26*7.    The  mode  of  determining  oontroveraies  as  to 
fences  is  prescribed  by  the  PoLinaiL  Cods. 


TITLE  IV. 

USES  AND  TRUSTS. 

The  proYisions  of  this  title  are  from  I  R,  S.^  121 ;  modi- 
fled  only  as  to  the  form  of  expression,  except  where 
otherwise  noted.  Sections  66,  69,  70,  71  and  72  are 
inserted  in  the  title  on  Tbusts  in  the  Third  Division 
of  this  Code.  Section  67  is  transferred  to  the  title  on 
SnooESSiON. 

SsonOK  274  What  uses  and  tmsts  may  exist 

275.  Executed  uses  existing. 

276.  Right  to  possession  of  land  creates  legal  ownership. 

277.  Certain  trusts  unaffected. 

278.  Trustees  of  estate  for  use  of  another  take  no  interest 

279.  Preceding  sections  qualified. 

280.  Trust  must  be  in  writing. 

281.  Transfer  to  one  for  money  paid  by  another. 

282.  Rights  of  creditors. 
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SaOBOV  283.  SeotiiOD  281  qualified. 
284.  Purchasers  protected. 
286.  For  what  purposes  express  trusts  maj  be  created. 

286.  Certain  deyises  m  trust  to  be  deemed  powers. 

287.  Profits  of  land  liable  to  creditors  in  certain  cases. 

288.  Other  express  trusts  to  be  powers  in  trust 

289.  Creation  of  certain  powers  not  prohibited. 

290.  And  land,  kc,  to  descend  to  persons  entitled. 

291.  Trustees  of  express  trusts  to  have  whdlid  estate. 

292.  Author  of  trust  maj  devise,  kc 

293.  Title  of  grantor  of  trust  property. 

294.  Interests  remaining  in  grantor  of  express  trust 

295.  296.  Powers  oyer  trust  of  party  interested. 

297.  Effect  of  omitting  trust  in  oonveyanoe. 

298.  Certain  sales,  Ac,  by  trustees,  void. 

299.  When  estate  of  trustee  to  cease. 

§  274.  Uses  and  trusts,  in  relation  to  real  property,  2S»^Su 
are  those  only  which  are  specified  in  this  Title.  mu  exist 

I  R  &,  727,  g  45.  The  commissioners  hare  not  con- 
sidered it  advisable  to  propose  an  amendment  to  this 
section  in  respect  to  charitable  uses. 

§  275.  Every  estate  which  is  now  held  as  a  use,  xzecoted 
executed  under  any  formar  statute  of  this  state,  is  ^• 
confirmed  as  a  legal  estate. 

1R&  727,  §  46. 

5  276.  Every  person  who,  by  virtue  of  any  transfer  ^*f*^^^ 
or  devise,  is  entitled  to  the  actual  possession  of  real  ^^^ 
property,  and  the  receipt  of  the  rents  and  profits  ISmpT* 
thereof,  is  to  be  deemed  to  have  a  legal  estate  there- 
in,^ of  the  same  quality  and  duration,  and  subject  to 
the  same  conditions,'  as  his  beneficial  interest. 

IR&,  727,  §  47. 

^  Post  i;.  Hoyer,  30  Barb.^  312,  320;  Leggett  v.  Hunter, 

19  N,  7.,  464. 
'  BawBon  v.  Lampman,  5  y,  F.,  456,  461. 

S  277.  The  last  section  does  not  divest  the  estate  cw^in 
of  any  trustees  in  a  trust  existing  on  the  first  day  of  '^'^^ 
January,  one  thousand  eight  hundred  and  thirty, 
where  the  title  of  such  trustee  is  not  merely  nomi- 
nal,^ but  is  connected  with  some  power  of  actual  dis- 
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position  or  management  in  relation  to  the  real  pro- 
perty which  is  the  subject  of  the  trust. 

1  B.  5.,  727,  §  48. 

'  Frazer  v.  Western,  1  Barb,  Ch.,  238,  239. 

g  278.  Every  disposition  of  real  property,  whether 
by  transfer  or  will,  must  be  made  directly  to  the  per- 
son in  whom  the  right  to  the  possession  and  profits^ 
is  intended  to  be  vested,  and  not  to  any  other,  to  the 
use  of  or  in  trust  for  such  person ;  and  if  made  to 
any  person,  to  the  use  of  or  in  trust  for  another,  no 
estate  or  interest*  vests  in  the  trustee ;  but  he  must 
execute  a  release  of  the  property  to  the  beneficiary 
on  demand,  the  latter  paying  the  expense  thereof.' 

1  R  S.,  728,  §  49. 

»  Hotchkiss  V.  Elting,  36  Barb.,  44. 

*  Ring  V.  McGoun,  10  K  K,  268 ;  Rawson  v.  Lampman, 

6  K.  K,  456,  462 ;  Wright  v.  Douglaaa,  7  K.  T,,  664. 
'  This  proTision  is  new,  and  contrary  to  the  existing  law 

(Ring  V.  McCoun,  10  K  F.,  268);  but  seems  desirable 

to  avoid  difficulties  in  titles  (see  South  Baptist  Church 

V.  Yates,  Eqffm,^  142). 

g  279.  The  preceding  sections  of  this  Title  do  riot 
extend  to  trusts  arising  or  resulting  by  implication 
of  law,  nor  prevent  or  afibct  the  creation  of  such  ex- 
press trusts  as  are  hereinafter  authorized  and  defined. 

IRS^  728,  §  50. 

S  280.  No  trust  in  relation  to  real  property  is  valid, 
unless  created  or  declared : 

T.  By  a  written  instrument,  subscribed  by  the  trus- 
tee, or  by  his  agent  thereto  authorized  by  writing ; 

2.  By  the  instrument  under  which  the  trustee 
claims  the  estate  affected;  or, 

3.  By  operation  of  law. 

.  Enlarged  from  2  R.  /ST.,  134^  §  6. 


Traneferto 
one  for 


g  281.  Where  a  transfer  of  real  property  is  i^ade 

Boi^^id  to  one  person,  and  the  consideration  therefor  is  paid 

by  or  for^  another,  no  use  or  trust  results  in  favor  of 

the  person  by  or  for^  whom  such  payment  is  made ; 
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but  the  title  vests  in  the  grantee,  subject  only  to  the 
provisions  of  the  next  two  sections.' 

'  The  words  "or  for  "  are  intended  to  supersede  the  doc- 
trine of  Sieman  «.  Austin,  33  Barb,f  17 ;  a  decision 
which  leaves  much  room  for  the  fhiuds  which  this 
section  was  meant  to  avoid. 

"  1  A  iSr.,  728,  §  61 ;  Davis  v.  Graves,  29  Barb^  480. 

S  282.  Every  such  transfer  as  is  described  in  the  BightBof 
last  section  is  presumed^  to  be  fraudulent  as  against 
the  creditors,  at  that  time,*  of  the  person  paying  the 
consideration ;  and  where  a  fraudulent  intent  is  not 
disproved,  a  trust  results  in  favor  of  such  creditors,^ 
to  the  extent  necessary  to  satisfy  their  just  demands. 

1  R  S.,  728,  §  62. 

'  Wood  V.  Bobinson,  22  IT,  F.,  664,  666. 

'  Brewster  v.  Power,  10  Faige,  668,  670. 

*  Garfield  t;.  Hatmaker,  16  K  7.,  476;  Wood  v.  Bobin- 

son, 22  ^   7.,  664;    McCartney  v.  Bostwick,   31 
Barb,,  390. 

5  283.  Section  281  does  not  apply :  SSSS^ 

1.  To  cases  where  the  grantee  took  the  grant  as  an 
absolute^  transfer  in  his  own  name,  without  the  con- 
sent* or  knowledge  of  the  person  paying  the  con- 
sideration; nor, 

2.  To  cases  where  the  grantee,  in  violation  of  a 
trust,  purchased  the  real  property  so  transferred,  with 
property  belonging  to  another  person.^ 

1  R  8.,  728,  §  53. 

*  Lounsbury  v,  Purdy,  18  K  7,  617. 
"  /d,  618,  619. 

*  Beid  V.  Fitch,  11  Barb.,  399. 

S  284.  No  implied  or  resulting  trust  can  prejudice  ^"J^j^jg* 
the  rights  of  a  purchaser  or  incumbrancer  of  real 
property,  for  value^  and  without  notice*  of  the  trust. 

1  R  5.,  728,  §  64. 

»  Wood  v.  Bobinson,  22  K  7,  664,  667. 

'  Sieman  v.  Austin,  33  Barb,,  14. 

g  285.  Express  trusts  may  be  created  for  any  of  the  ^^^^ 
following  purposes :  SSS  miy 

1.  To  sell^  real  property  for  the  benefit  of  creditors  5  ^  '^•*'*^' 
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2.  To  sell,  mortgage  or  lease  real  property,  for  the 
benefit  of  annuitants'  or  other  legatees,  or  for  the 
purpose  of  satisfying  any  charge  thereon ; 

3.  To  receive  the  rents  and  profits  of  real  property, 
and  pay  them  to'  or  apply  them  to  the  use  of  any 
person,  whether  ascertained  at  the  time  of  the  crea- 
tion of  the  trust  or  not,*  for  himself  or  for  his  family* 
during  the  life^  of  such'  person,  or  for  any  shorter 
term,®  subject  to  the  rules  of  Title  n  of  this  Part  f 
or, 

4.  To  receive  the  rents  and  profits  of  real  property, 
and  to  accumulate  the  same  for  the  purposes  and 
within  the  limits  prescribed  by  the  same  Title. 

1  R  S.,  128,  §  56. 

•  Bogere  V,  Tillej,  20  Barb.,  641,  642 ;  Darling  v.  Rogers, 

22  WencL,  483;   Van  Nest  v.  Yoe,  1  8an4f,  Ch.,  4, 
Planck  V.  Schennerhorn,  3  Barb.  Ch.,  644. 
"  The  words  "annuitants  or  other"  are  new,  but  sup- 
ported by  Lang  v.  Ropke,  6  Sandf.,  371 ;  Hawlej 
V.  James,  16  Wend.,  61,  117. 

•  The  words  "  pay  them  to,  or  "  are  new,  but  supported 

by  Leggett  v.  Perkms,  2  -^  K,  297,  306,  309;  Leg- 
gett  V.  Hunter,  19  N.  K,  464;  Noyes  v.  Blakeman, 
6  N.  r,  581. 
*The  words  "whether  ascertained  at  the  time  of  the 
.  trust  or  not"  are  new,  but  conform  to  Oilman  v. 
Reddington,  24  N.  K,  13,  14. 

•  The  words  "for  himself  or  for  his  family"  are  new,  but 

are  sustained  by  Rogers  v.  Tilley,  20  Barb.^  639, 
641. 

'  Though  a  trust  for  the  minority  of  the  beneficiary  is 
valid  (Lang  v.  Ropke,  5  Sandf.,  369),  it  is  so  upon  the 
ground  that  it  terminates  at  his  death,  even  while 
yet  a  minor  (id.;  Hawley  «.  James,  16  Wend.,  61; 
5  Paige,  463). 

'  Downing  v.  Marshall,  23  K.  T,  377. 

•  Gihnan  v.  Reddington,  24  N.  T.,  12 ;  1  BiU.,  492. 

'  Coster  V.  Lorillard,  14  Wend.,  318 ;  Hawley  v,  James, 
16  id.,  174,  266. 


owtoinde-  g  286.  A  devise^  of  real  property  to  executors  or 
b?dU2ied  ^^'^  trustees,  to  be  sold  or  mortgaged,  where  the 
^'^®"'      trustees  are  not  also  empowered  to  receive  the  rents 
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and  profits,  vests  no  estate  in  them;*  but  the  trnst 
is  Talid  as  a  power  in  trnst. 

IR.  &,  T29,  §  66. 

^Hawlej  V.  James,   16   Wend,   114,   115;  Darling  v. 

Bogera,  22  icL,  402. 
*  Germond  v.  Jod6S,  2  MU,  573 ;  Campbell  v,  Johnston, 

1  Sandf-  CK,  148. 

g  287.  Where  a  trust  is  created  to  receive  the  rents  g^^^^^j^ 
and  profits  of  real  property,  and  no  valid  direction  ^  SJuS" 
for  accumulation  is  given,  the  surplus  of  such  rents  ^***** 
and  profits,  beyond  the  sum  that  may  be  necessary^ 
for  the  education  and  support  of  the  person  for  whose 
benefit  the  trust  is  created,  is  liable  to  the  claims  of 
the  creditors'  of  such  person,  in  the  same  manner 
as  personal  property  which  cannot  be  reached  by 
execution. 

IRS.,  729,  §  57. 

>  Sillidc  v.  Mason,  2  Barb,  Ch,,  79;  Clute  v,  Bool,  8  Paige^ 

83. 
•L'Amoreiix  v.  Van   Bensselaer,    1    Bcarb,    Ch,^    34; 

Noyes  v.  Blakeman,  6  K  K,  667. 

S  288.  Where  an  express  trust  in  relation  to  real  ^^'f^ 
property  is  created  for  any  purpose  not  enumerated  ^^^t 
in  the  preceding  sections,  such  trust  vests^  no  estate 
in  the  trustees  ;  but  the  trust,  if  directing  or  author- 
izing the  performance  of  any  act  which  may  be 
lawfiiUy  performed  under  a  power,*  is  valid  as  a 
power  in  trust,  subject  to  tihe  provisions  in  rela- 
tion to  such  powers,  contained  in  Title  V  of  this 
Part. 

1  R.  &,  729,  §  68. 

'  This  expression  is  substituted  for  "no  estate  shall  vest 

in,"  confonnablj  to  the  decision  in  Darling  v.  Sogers, 

22  Wend.,  494. 
'  Hotchkiss  V,  Biting,  36  Barb,^  45. 

§  289.  Nothing  in  this  Title  prevents  the  creation  ^^^<^ 
of  a  power  in  trust,  for  any  of  the  purposes  for  which  ^^^^Su 
an  express  trust  may  be  created. 

This  section  is  new.  The  contrary  was  assumed  by 
Bronson,  J.,  in  Hawley  v.  James,  16  W«mi,  174,  175, 
followed  in  Arnold  v.  Gilbert,  3  Sanc^.  C7A.,*663;  the 
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amendment  enacts  the  construction  adopted  expressly 
by  DuER,  J.,  in  Lang  v.  Ropke,  5  Sandf,^  367,  372, 
373,  and  by  implication  in  Tucker  v.  Tucker,  5  N,  T^ 
408,  and  Downing  v.  Marshall,  23  N.  7.,  380. 

g  290.  In  every  case  where  a  trust  is  valid  as  a 
power  in  trust,  the  real  property  to  which  the  trust 
relates,  remains  in,  or  passes  by  succession  to,  the 
persons  otherwise  entitled,  subject  to  the  execution 
of  the  trust  as  a  power  in  trust. 

1  R.  S.J  729,  §  59.    The  words  "in  trust"  are  new. 

§  291.  Except  as  hereinafter^  otherwise  provided, 
every  express  trust  in  real  property,  valid  as  such,  in 
its  creation,  vests  the  whole*  estate  in  the  trustees, 
subject  only  to  the  execution  of  the  trust.  The  ben- 
eficiaries take  no  estate  or  interest  in  the  property, 
but  may  enforce  the  performance  of  the  trust. 

1  B.  S.y  729,  §  60. 

*  "Hereinafter"  is  substituted  for  "herein."  It  was 
said  in  Darling  v.  Rogers,  22  Wendj  492,  493, 
and  Hawley  v.  James,  16  Wend.,  148,  that  this 
exception  referred  to  §  282.  But  the  express  trusts 
mentioned  in  that  section  are  not  express  trusts  valid 
r   .  as  such,  but  valid  as  powers  in  trust.    The  amend- 

ment enacts  the  construction  adopted  in  Briggs  v. 
Davis,  21  ^  7.,  576,  without  referring  to  the  cases 
•     above  cited. 

•Savage  v,  Bumham,  17  K  T,,  669;  Noyes  v.  Blake- 
man,  B  N.  Z,  578,  681 ;  Coster  v.  Lorillard,  14 
WencL,  304.  > 


Anthor  of 
tmstma: 


trnstmav  S  292.  Notwithstanding  anything  contained  in  the 
devue,  ic  i33t  scctiou,  the  author  of  a  trust  may,  in  its  creation, 
prescribe  to  whom  the  real  property  to  which  the  trust 
relates  shall  belong,  in  the  event  of  the  failure  or  ter- 
mination of  the  trust,  and  may  transfer  or  devise 
such  property,  subject  to  the  execution  of  the  trust. 

IJR,&,  729,  §  61.    See  Corse  v.  Leggett,  25  Barb.y  396. 

S  293.  The  grantee  or  devisee  of  real  property  sub- 
ject to  a  trast  acquires  a  legal  estate  in  the  property, 
as  against  all  persons  except  the  trustees  and  those 
lawfully  claiming  under  them. 

1-^51729,  §61. 
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5  294.  Where  an  express  trust  is  created  in  relation  interests 

to  real  property,  every  estate  not  embraced  in  the  ^f^°^ 

trust,  and  not  otherwise  disposed  of,  is  left  in^  the  *™«'- 
author  of  the  trust,  or  his  successors. 

1  R  S,,  729,  §  62. 

'  Substituted  for  **  remains  in  or  reverts  to,"  so  as  to 
conform  to  the  definition  of  a  reversion,  §  225.  The 
whole  section,  indeed,  seems  to  be  superfluous,  but 
it  is  thought  best  not  to  omit  it. 

g  295.  The  beneficiary  of  a  trust  for  the  receipt  of  Powew 
the  rents  and  profits  of  real  property  cannot  transfer,  S? ^rtr 

,.  ^  ,  .     .  .  ,    .         /    interested. 

or  m  any  manner  dispose  of,  his  interest  in  such  trust. 

IRS,,  730,  §  63 ;  Behnont  v.  O'Brien,  12  K.  F,  402. 

g  296.  The  beneficiary  of  a  trust  for  the  payment  ml 
of  an  annuity  out  of  the  rents  and  profits^  of  real 
property,  or  of  a  sum  in  gross,  can  dispose  of  his 
interest  in  such  trust. 

1  R.  S.,  730,  §  63. 

'  Modified  so  as  to  adopt  the  construction  given  to  this 
section  of  the  Revised  Statutes  in  Hawley  v.  James, 
16  Wend.,  61,  275  {decree,  section  4),  and  followed 
in  Lang  v.  Ropke,  6  Sanc^.,  371 ;  Grifien  v.  Ford,  1 
Basw.,  143.  To  the  contrary,  see  McSorlej  v.  Wilson, 
4  Sandf.  Oh,,  624;  Clute  v.  Bool,  8  Paige,  86. 

g  297.  Where  an  express  trust  is  created  in  relation  Effect  of 
to  real  property,  but  is  not  contained  or  declared  in  tSsfiS* 
the  grant  to  the  trustee,  such  grant  must  be  deemed 
absolute,  in  favor  of  the  subsequent  creditors  of  the 
trustees,  not  having  notice  of  the  trust,  and  in  favor  of 
purchasers  from  such  trustees,  without  notice,  and  for 
a  valuable  consideration. 

1  R  S.,  730,  §  64.    Davis  v.  Graves,  29  Barh,,  480. 

S  298.  Where  a  trust  in  relation  to  real  property  is  certaUi 
expressed  in  the  instrument  creating  the  estate,  every  Jj^?"*^ 
transfer  or  other  act  of  the  trustees,  in  contravention 
of  the  trust,  is  absolutely  void. 

1  R  S.,  nOf  %  65.  Behnont  v.  O'Brien,  12  K  T,  394, 
405 ;  Briggs  t?.  Davis,  20  N.  7.,  21 ;  21  JV:  K ,  577. 
This  rule  applies  to  purchasers  in  good  faith,  as  well 
as  to  any  others. 
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2to  ?f  uii-      5  299.  When  the  purpose  for  which  an  express 
teetoceMe.  trust  WM  OTeated  ceases,  the  estate  of  the  trostee  also 
ceases. 

IRS^  730,  §  67. 


TITLE  V. 


POWERS. 

The  provisions  of  this  title  are  from  I  RS^*132;  omitting 
§  127,  which  is  embodied  in  the  title  on  Suocession, 
and  §  126,  which  is  inserted  in  the  chapter  on  Inter- 
pretation of  Wills. 

SBOnON300.  What  powers  exist 

301.  Application  of  this  title. 

302.  Definition  of  a  power. 

303.  Terms  "author  of  a  power"  and  "holder  of  a  power" 

defined. 

304.  Division  of  powers. 

306.  Definition  of  general  powers. 

306.  Definition  of  special  powers. 

307.  Beneficial  powers. 

308.  Powers  in  trust 

309.  General  powers,  when  in  trust 

310.  Special  powers,  when  In  trust 

311.  Who  may  create  power. 

312.  To  whom  power  may  be  given. 

313.  How  created. 

314.  Reservation  of  powers  in  conveTanoes. 
316.  When  power  irrevocable 

316.  When  power  a  lien. 

317.  Power  of  sale  in  mortgage. 

318.  Beneficial  powers,  Ac,  transferred  bj   insolvent  aasigii- 

ments. 

319.  Who  to  execute  powers. 

320.  321.  Carried  women. 

322.  How  executed. 

323.  Execution  hj  survivors. 

324.  Execution  of  power  to  dispose  bj  devise. 
326.  Execution  of  power  to  dispose  bj  grant 
326,  327.  Directions  bj  author,  when  disregarded. 
828.  Nominal  conditions. 

329.  When  directions  of  author  to  be  observed. 

830,  331.  Consent  of  third  person  to  execution  of  power. 

332.  Omission  to  recite  power. 


Digitized  by  VjOOQIC 


OF  THE  STATE  OP  NEW  YORK.  98 

333.  iDStmmeiits  deemed  ooaTejanoei. 
334  Certain  dispositions  not  void. 

335.  Computation  of  term  of  suspension. 

336.  What  estate  maj  be  given. 

337.  Married  women,  their  authoritj. 

338.  Defective  execution. 

339.  Fraud. 

340.  General  and  beneficial  powers  to  married  women. 

341.  Estate  of  owner  for  life,  kc^  when  changed  into  a  fee. 

342.  343.  Certain  powers  create  a  fee. 

344.  Effect  of  power  to  devise  inheritance  in  certain  cases. 

345.  Power  to  dispose  of  fee. 

346.  Power  to  revoke. 

347.  Special  and  beneficial  powers,  who  may  take. 

348.  Construction  of  leasing  powers. 

349.  Power  to  make  leases  by  owner  for  life.  ' 

350.  Release  of  such  power. 

351.  Mortgages  by  party  having  power  to  lease,  ftc 

352.  Effect  thereof. 

353.  Special  and  beneficial  powers  liable  to  creditors. 

354.  Future  beneficial  powers. 
356.  Trust  powers  imperative. 

356.  Effect  of  right  of  selection. 

357,  358.  Construction  of  certain  powers. 
359,  360.  When  court  to  execute  power. 

361.  Execution  of  trust  power  when  compelled  by  creditors, 

Ac 

362.  Defective  execution. 

363.  Application  of  certain  sections. 

§  300.  Powers,  in  relation  to  real  proi)erty,  are  what 
tbose  only  which  are  specified  in  this  Title.  «ci8t. 

I  R  S.f  732,  §  73.  The  phraseology  of  this  sec- 
tion has  been  altered,  in  the  same  manner,  and  for 
the  same  reasons,  as  in  the  case  of  sections  195  and 
274. 

§  301.  The  provisions  of  this  Title  do  not  extend  ^^pgiatioo 
to  a  simple  power  of  attorney  to  convey  real  property  title. 
in  the  name  of  the  owner  and  for  his  benefit. 

1R8^  738,  §  134. 

S  302.  A  power,  as  the  term  is  used  in  this  Title,  is  neflniuon 

*'  *^  '  of  a  power. 

an  authority  to  do  some  act  m  relation  to  real  pro- 
I)erty,  or  to  the  creation  or  revocation^  of  an  estate 
therein,  or  a  charge  thereon,  which  the  owner*  grant- 
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ing  or  reserving  such  power  might  himself  perform 
for  any  purpose.^ 

1  R.  S.,  732,  §  74. 

'  The  words  "or  revocation"  are  new,  but  declaratory 
of  existing  law. 

•  Selden  v.  VermDya,  3  K.  F.,  536. 

•  The  words  "  for  any  purpose "  are  new,  but  do  not 
alter  the  law  (see  §§  288,  289 ;  Downing  v.  Marshall, 
23  K  K,  377-380  J  Behnont  v.  O'Brien,  12  K  F.,  404). 

g  303.  The  author  of  a  power,  as  the  term  is  used 

Sn^P^hoider  ^^  *^^  Title,  is  the  person  by  whom  a  power  is  created, 

dimwST*''  whether  by  grant  or  devise;  and  the  holder  of  a 

power^  is  the  i)erson  in  whom  a  power  is  vested, 

whether  by  grant,  devise  or  reservation. 

1  R.  S.,  738,  §  136. 

'  Barber  v.  Caiy,  11  K  F,  401,  403. 

§  304.  Powers  are  general  or  special,  and  beneficial 
or  in  trust. 

IRS.,  732,  §  76. 

g  305.  A  power  is  general,  when  it  authorizes  the 
alienation  or  incumbrance  of  a  fee  in  the  property 
embraced  therein,  by  grant,  will  or  charge,  or  any  of 
them,^  in  favor  of  any  person  whatever. 

/J.,  §  77. 

'  See  TaUmadge  v.  Sill,  21  Barb.,  51,  52,  53. 

g  306.  A  power  is  special : 

1.  When  a  x>erson  or  class  of  persons  is  designated, 
to  whom  the  disposition  of  property  under  the  power 
is  to  be  made  ;^  or, 

2.  When  it  authorizes  the  alienation  or  incum- 
brance, by  means  of  a  grant,  will,  or  charge,  of  only 
an  estate  less  than  a  fee. 

lb.,  §  78. 

>  Wright  V.  TaUmadge,  15  Ni  F,  313,  314. 

S  307.  A  power  is  beneficial,  when  no  person  other* 
than  its  holder  has,  by  the  terms  of  its  creation,  any 
interest  in  its  execution. 

/6^§79. 

^  Coster  v.  Lorillard,  14  Wend.,  325,  329,  361,  362;  Bar- 
ber V.  Caiy,  11  M  F.,  402. 


Definition 
of  general 
powers. 


Definition 
of  special 
powera. 


Beneficial 
powere. 
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S  308.  A  i)owep  is  in  trnst,  when  any  x>erson  or  Powers  in 
class  of  x>ersons,  other  than  its  holder,  has,  by  the 
terms  of  its  creation,  an  interest  in  its  execution. 

This  section  is  new;  but  merely  states  the  general  princi- 
ple upon  which  the  two  following  sections  are  founded 
(see  Ck>ster  v.  Lorillard,  14  Wend.^  329,  362). 

§  309.  A  general  power  is  intrust,  when  any  per-  oenena 
son  or  dass  of  x>ersons,  other  than  its  holder,  is  desig-  J^J^ 
nated  as  entitled  to  the  proceeds  of  the  disposition  or 
charge  authorized  by  the  power,  or  to  any  portion 
of  the  proceeds  or  other  benefits  to  result  from  its 
execution. 

g  310.  A  special  power  is  in  trust :  pS^, 

when  in 

1.  When  the  disposition  or  charge  which  it  author-  ^"*- 
izes  is  limited  to  be  made  to  any  person  or  class  of 
persons,*  other*  than  the  holder  of  the  power ;  or, 

2.  When  any  person  or  class  of  persons,  other*  than 
the  holder,  is  designated  as  entitled  to  any  benefit 
from  the  disposition  or  charge  authorized  by  the 
power. 

lb.,  §  95. 

*  Wright  V.  Tallmadge,  15  ^:  F.,  314. 

'  Coster  V.  Lorillard,  14  WencL,  325,  329,  361,  362. 

§  311.  No  person  is  capable  of  creating  a  power,  who  may 
who  is  not  at  the  same  time  capable  of  granting  some  «>'• 
estate  in  the  property  to  which  the  power  relates. 

1  B,  S.f  732,  §  75 ;  Dempsey  v.  Tylee,  3  Duer^  97. 

S  312.  A  power  may  be  vested  in  any  person.  to  whom 

'»'*•'  •'   *  power  may 

1  B.  S.,  735,  §  109;  omitting  all  the  restrictions  of  the   begiren. 
statute,  in  accordance  with  §170. 

g  313.  A  i)ower  may  be  created  only :  SSTtil^ 

1.  By  a  suitable  clause,  contained  in  a  grant  of 
some  estate  in  the  real  property  to  which  the  power 
relates,  or  in  an  agreement  to  execute  such  a  grant  f 
or, 
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When  pow- 
ers Irreroo- 
able. 


When  pow- 
er a  lien. 


2.  By  a  devise  contained  in  a  will.^ 

1  R  S.,  135,  §  106. 

'  Selden  v.  Yermilya,  3  K  K,  636;  overruling  S.  C.,  2 
Sandf.^  580. 

'  The  last  clause  is  new,  but  is  founded  upon  the  equi- 
table doctrine  that  a  thing  agreed  to  be  done  is  to 
be  considered  as  done  (see  Wadhams  v.  Missionary 
Society,  12  K  K,  422,  per  Dbnio,  J.) 

'  norland  *  Borland,  2  Barb.^  80. 

g  314.  The  grantor  in  any  conveyance  may  reserve 
to  himself  any  power,  beneficial  or  in  trust,  which  he 
might  lawfully  grant  to  another ;  and  every  power 
thus  reserved  is  subject  to  the  provisions  of  this  Title, 
in  the  same  manner  as  if  granted  to  another. 

lb.,  §  105. 

S  315.  Every  power,  beneficial  or  in  trust,  is  irre- 
vocable, unless  an  authority  to  revoke  it  is  given  or 
reserved  in  the  instrument  creating  the  power. 

/&.,  §  108;  Wright  v.  Delafield,  23  Barb.,  61t. 

g  316.  A  power  is  a  lien  upon  the  real  property 
which  it  embraces,  from  the  time  the  instrument  in 
which  it  is  contained  takes  effect ;  except  that  against 
creditors,  purchasers  and  incumbrancers,  in  good  faith 
and  without  notice,  from  any  person  having  an  estate 
in  such  real  property,  the  power  is  a  lien  only  from 
the  time  the  instrument  in  which  it  is  contained  is 
duly  recorded. 

/&.,  §  lOT. 

g  317.  Where  a  power  to  sell  real  property  is  given 
to  a  mortgagee  or  other  incumbrancer,  in  an  instru- 
ment intended  to  secure  the  payment  of  money,  the 
power  is  to  be  deemed  a  part  of  the  security,  and 
vests  in  and  may  be  executed  by  any  person,  who, 
by  assignment  or  otherwise,  becomes  entitled  to  the 
money  so  secured  to  be  paid. 

1  R  /ST.,  737,  §  133. 

g  318.  Every  beneficial  power,  and  the  interest  of 
byiSw^  every  person  entitled  to  compel  the  execution  of  a 
mentM^'  ^Tust  powcr,  passcs  to  the  assignees,  pursuant  to 


Power  of 
Bale  in 
mortgage* 


Beneficial 
power8,&c, 


Digitized  by  VjOOQIC 


OP  THE  STATE  OF  NEW  YORK  97 

statute,  of  the  estate  of  a  Don-resident,  absconding, 
insolvent  or  imprisoned  debtor,  or  of  a  person  of 
nnsonnd  mind,  in  whom  snch  a  power  or  interest  is 
Tested. 

1R&,  735,  §  104 

g  319.  A  power  cannot  be  executed  by  any  person  wnoto 
not  capable  of  disposing  of  real  property.  ^wt. 

Jb.f  §  109,  omitting  the  reference  to  the  next  section,  as 
being  no  exception,  under  the  present  state  of  the  law. 

g  320.  A  married  woman  may  execute  a  power  Married 
during  her  marriage,  without  the  concurrence  of  her 
husband,  unless  otherwise  prescribed  by  the  terms  of 
the  i)ower. 

lb,,  §  110. 

By  this  section  "the  disability  of  coverture  is  completely 
taken  away,  and  a  married  woman  may  execute  during 
coverture  any  power  which  may  be  lawfully  conferred 
upon  any  person"  (Dbnio,  J.,  Wright  v.  Tallmadge,  15 
K,  T.y  313  J  a  P.,  Leavitt  v.  Pell,  27  Barb.,  322,  332). 
Section  117  is  in  part  to  the  same  eflRdot 

g  321.  No  power  can  be  executed  by  a  married  m. 
woman  before  she  attains  her  m^ority,^  nor  without 
being  acknowledged  by  her  in  the  manner  prescribed 
by  the  chapter  on  Begobding  Tbansfebs.* 

nR8.,  736,  §111. 

*1RS,,  736,  §  117.    See  page  162. 

g  322.  A  power  can  be  executed  only  by  a  writ-  h^«**" 
ten  instrument  which  would  be  sufficient  to  pass  the 
estate  or  interest  intended  to  pass  under  the  power, 
if  the  person  executing  the  power  was  the  actual 
owner. 

1  B.  &,  735,  §  113. 

S  323.  Where  a  power  is  vested  in  several  persons,  Kxeontton 
all  must  unite  in  its  execution ;  but  in  case  any  one  <>"»  Ac 
or  more  of  them  is  dead,  the  power  may  be  exe- 
cuted by  the  survivor  or  survivors,  unless  otherwise 
prescribed  by  the  terms  of  the  power. 

/&.,  §  112.    The  exception  is  new,  though  probably  in 
accordance  with  existing  law. 
18 
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g  324.  Where  a  power  to  dispose  of  real  property 
is  confined  to  a  disposition  by  devise  or  will,  the 
instrument  of  execution  must  be  a  will  duly  executed 
according  to  the  provisions  of  the  Title  on  Wills. 

1  R.  S.,  736,  8  115. 


S^JS^Jw^to      S  325.  Where  a  power  is  confined  to  a  disposition 
^JJSJ^®**y    by  grant,  it  cannot  be  executed  by  will,  even  though 
the  disposition  is  not  intended  to  take  effect  until  after 
the  death  of  the  person  executing  the  power. 

i6.,  §  116. 


S^or'  S  326.  Where  the  author  of  a  power  has  directed 
when^diBM-  or  authorized  it  to  be  executed  by  an  instrument 
which  would  not  be  sufficient  in  law  to  pass  the 
estate,  the  power  is  not  void,  but  its  execution  is  to 
be  governed  by  the  rules  before  prescribed  in  this 
Title. 

/6.,  §  118. 


Id. 


Nominal 
conditions. 


g  327.  Where  the  author  of  a  power  has  directed 
any  formalities  to  be  observed  in  its  execution,  in 
addition  to  those  which  would  be  sufficient  to  pass 
the  estate,  the  observance  of  such  additional  for- 
malities is  not  necessary  to  a  valid  execution  of  the 
power. 

J6.,  §  119. 

S  328.  Where  the  conditions  annexed  to  a  power 
are  merely  nominal,  and  evince  no  intention  of  actual 
benefit  to  the  party  to  whom,  or  in  whose  favor,  they 
are  to  be  performed,  they  may  be  wholly  disregarded 
in  the  execution  of  the  power. 

/6.,  §  120. 


JSiJn^'of       S  329.  With  the  exceptions  contained  in  the  pre- 

SS?uei?.     ^ding  sections,  the  intentions  of  the  author  of  a 

•^-  power  as  to  the  mode,^  time*  and  conditions^  of  its 

execution  must  be  observed,  subject  to  the  power  of 
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the  snpreme  court  to  supply  a  defective  execution 
in  the  cases  provided  in  sections  338  and  362. 

/6..  g  121. 

*  Demarest  v.  Hay,  29  J5ar6.,  563. 

'  Richardson  v,  Sharpe,  29  Barb.j  222 ;  Allen  v.  De  Witt, 
sy.  T.y  278,  279. 

*  Hotchkiss  V.  Biting,  36  Barh.^  46. 

S330.  When  the  consent  of  a  third  person^  to  the  c^nMntot 
■^  third  per- 

execution  of  a  power  is  requisite,  such  consent  must  JSJi^^Jf" 
be  expressed  in  the  instrument  by  which  the  power  ^^^' 
is  executed,  or  be  certified  in  writing  thereon.  In 
the  first  case  the  instrument  of  execution,  in  the 
second,  the  certificate,  must  be  subscribed  by  the  party 
whose  consent  is  required ;  and  to  entitle  the  instru- 
ment to  be  recorded,  such  signature  must  be  duly 
proved  or  acknowledged,  according  to  the  chapter  on 
BEGOBDiNa  Transfers. 

i6.,  §  122. 

*  Barber  v.  Caiy,  11  K,  F,  898. 

g  331.  Where  the  consent  of  several  persons  to  the  id. 
execution  of  a  power  is  requisite,  all  must  consent 
thereto;  but,  in  case  any  one  or  more  of  them  is 
dead,  the  consent  of  the  survivors  is  sufficient,  unless 
otherwise  prescribed  by  the  terms  of  the  power. 

Thia  section  is  new.    Compare  §  323. 

It  was  held  in  Barber  v.  Gary,  11  ^.  J!,  397,  on  a  strict 
construction  of  section  323,  that  the  consent  of  the 
survivors  would  not  suffice.  There  is  no  reason  why 
survivors  should  not  be  allowed  to  consent,  if  survivors 
are  allowed  to  execute. 

S  332.  Every  instrument  executed  by  the  holder  omisiion 

J^  _  to  recite 

of  a  power,  conveying  an  estate  or  creating  a  charge  power, 
which  such  holder  would  have  no  right  to  convey  or 
create  except  by  virtue  of  his  power,  is  to  be  deemed 
a  valid  execution  of  the  power,  even  though  not 
recited  or  referred  to  therein. 

IRS.,  737,  §124. 
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SeSJ"  S  333.  Every  instrument  except  a  will,  in  execution 

dfiemed       Qf  ^  powep,  cveu  though  the  power  is  one  of  revoca- 

•"**••         tion  only,  is  to  be  deemed  a  conveyance  within  the 

meaning  of  the  chapter  on  Bbgobdixg  Transfers. 

I  R  S.,  736,  8  lU. 

Slifionf  *"      S  334.  A  disposition  or  charge,  by  virtue  of  a  power, 

not  void,     more  extensive  than  was  authorized  thereby,  is  not 

therefore  void ;  but  every  estate  or  interest  so  created, 

so  &r  as  it  is  embraced  by  the  terms  of  the  power,  is 

valid. 

1  R  5.,  137,  §  123.    The  words  "  or  charge  "  are  new. 

SS??ftonii      S  335.  The  period  during  which  the  absolute  right 

JioJ^"    ^f  alienation  may  be  suspended  by  an  instrument  in 

execution  of  a  power,  must  be  computed,  not  firom 

the  date  of  the  instrument,  but  firom  the  time  of  the 

creation  of  the  power. 

/&.,  §  128. 

i^^^      S  336.  No  estate  or  interest  can  be  given  or  limited 
«^^®°-        to  any  person,  by  an  instrument  in  execution  of  a 
power,  which  could  not  have  been  given  or  limited 
at  the  time  of  the  creation  of  the  power. 

1  J7.  iSH,  737,  §  129,  modified  by  substituting  the  words 
"which  could  not,"  &c.,  for  the  words  ** which  such 
person  would  not  have  been  capable  of  taking  under 
the  instrument  by  wh^ch  the  power  was  granted,"  so 
as  to  remove  the  difficulty  of  construction  suggested  in 
Dempsey  v,  Tylee,  3  Duer,  73,  98,  101,  102.  Com- 
pare Hoey  V.  Kenny,  25  Barb.f  396. 

Married  §  337.  Whcu  a  married  woman,  entitled  to  an 

toeir  autho-  estatc  in  fee,  is  authorized  by  a  power  to  dispose  of 

such  estate  during  her  marriage,  she  may,  by  virtue 

of  such  power,  create  any  estate  which  she  might 

create  if  unmarried. 

IRS.,  737,  §  130. 

SSStklL  S  338.  Purchasers  for  a  valuable  consideration, 
claiming  under  a  defective  execution  of  a  power, 
are  entitled  to  the  same  relief  as  similar  purchasers 
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claiming  under  a  defective  conveyance  from  an  actual 
owner. 

/ft.,  g  132;  Barber  v.  Gary,  11  K,  K,  400. 

g  339.  Instruments  in  execution  of  a  power  are  Fraud, 
affected  by  fraud  in  the  same  manner  as  like  instru- 
ments executed  by  owners  or  trustees. 

lb,,  §  125. 

3  340.  A  general  and  beneficial  power  is  valid,  ^J^^ 
which  gives  to  a  married  woman  power  to  dispose,  JJ^^^JhSP 
during  her  marriage,  and  without  the  concurrence  of  ^on»«»- 
her  husband,  of  a  present  or  future  estate  in  real 
property  conveyed  or  devised  to  her  in  fee. 

1  iZ.  iS,  732,  §  80,  changed  in  phraseology,  bo  as  to  ren- 
der it  consistent  with  the  present  law  concerning  the 
rights  of  married  women.  A  married  woman  may  now 
dispose  of  property  as  if  she  were  unmarried,  and  for 
all  women  married  since  1848,  this  provision  is  unneces- 
sary. But  there  may  be  powers  heretofore  created,  the 
validity  of  which  it  is  proper  to  recognize. 

The  words  *^  a  present  or  Aiture  estate  in "  are  added, 
in  conformity  to  the  construction  of  Wjllwobth,  Ch., 
hi  Jackson  v.  Edwards,  7  Faige,  386,  401. 

g  341.  Where  an  absolute  power  of  disposition,  not  f^^^^ 
accompanied  by  any  trust,  is  given  to  the  owner  of  JJf;*^» 
a  particular  estate  for  life  or  years,  such  estate  is  jS^fSe. 
changed  into  a  fee,  absolute  in  favor  of  xnreditors, 
purchasers,  and  incumbrancers,  but  subject  Ob  any 
future  estates  limited  thereon,  in  case  the  power 
should  not  be  executed,  or  the  property  should  not 
be  sold^  for  the  satisfaction  of  debts. 

lb.,  §  81. 

'  Jackson  v,  Edwards,  22  Wbid,  609. 

g  342.  Where  an  absolute  power  of  disposition,  not  gj^jto 
accompanied  by  any  trust,  is  given  to  any  person  to  gj^* 
whom  no  particular  estate  is  limited,  such  x>erson  also 
takes  a  fee,  subject  to  any  future  estate  that  may  be 
limited  thereon,  but  absolute  in  favor  of  creditors, 
purchasers,  and  incumbrancers. 

lb.,  %  82. 
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^^  S  343.  In  all  cases  where  an  absolute  i>ower  of  dis- 

position is  given,  not  accompanied  by  any  trust,  and 
no  remainder  is  limited  on  the  estate  of  the  holder 
of  the  power,  he  is  entitled  to  an  absolute  fee. 

1  R  8.,  133,  §  83. 

Sfwer  to  S  344"  Where  a  general  and  beneficial  power  to 
hSJiuSiw  devise  the  inheritance  is  given  to  the  owner  of  an 
^^l^^^    estate  for  life  or  for  years,  he  is  deemed  to  possess 

an  absolute  power  of  disposition,  within  the  meaning 

of  the  last  three  sections. 

1  J7.  S.,  '733,  §  84.  See  Tallmadge  v.  Sill,  21  Barb., 
62,  63. 

pojwto^  S  345.  Every  power  of  disposition  is  deemed  abso- 
'««•  lute,  by  means  of  which  the  holder  is  enabled  in  his 

lifetime  to  dispose  of  the  entire  fee,  in  possession  or 

in  expectancy,  for  his  own  benefit. 

/&.,  §  86. 

The  words  "in  possession  or  in  expectancy  "  are  added, 
in  conformity  to  the  construction  of  Walworth,  Ch., 
in  Jackson  v.  Edwards,  1  Paige,  401. 

S^**'  §  346.  Where  the  grantor  in  any  conveyance  re- 
serves to  himself,  for  his  own  benefit,  an  absolute 
power  of  revocation,  such  grantor  is  still  to  be  deemed 
the  absolute  owner  of  the  estate  conveyed,  so  far  as 
the  rights  of  creditors  and  purchasers  are  concerned. 

/&.,  §  86. 

spjciMjmd  g  347.  A  special  and  beneficial  power  is  valid, 
wholSly     ^Wch  is  granted : 

1.  To  a  married  woman,  to  dispose,  during  the 
marriage,  of  any  estate  less  than  a  fee,  belonging  to 
her,  in  the  property  to  which  the  iK)wer  relates ;  or, 

2.  To  the  owner  of  a  life  estate  in  the  property 
embraced  in  the  power,  to  make  leases  for  not  more 
than  twenty-one  years,  commencing  in  possession 
during  his  life. 

Jh.,  §  87.    See  note  to  §  340. 


take. 
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S  348.  A  special  and  beneficial   power  to  make  g^j^JjP®' 
leases  for  more  than  twenty-one  years  given  to  the  ^^^^ 
owner  of  a  life  estate,  is  void  only  as  to  the  time 
beyond  twenty-one  years,  and  authorizes  leases  for 
that  term  or  less. 

This  section  is  new. 

The  contrary  was  held  in  Root  v.  Stuyvesant,  18  Wend., 
257,  "  by  a  divided  vote  against  the  opinion  of  all  the 
judges"  (Williams  v.  Williams,  S  K.  T^  639).  It  is 
"an  anomalous  case,  to  be  rejected  and  shunned,  not 
to  be  followed;  as  an  authority  it  ought  never  to 
be  quoted"  (Ddeb,  J.,  Lang  v.  Bopke,  6  iSfan^/".,  372X 
"an  adjudication  between  the  amicable  parties  then 
before  the  court,  and  not  a  precedent  which  can  affect 
the  rights  of  third  per8(»is  "  (Bbonsok,  J.,  Hone  v. 
Van  Schaick,  20  Wend,  569 ;  and  see  Darling  v.  Bogers, 
22  Wend.,  496). 

S  349.  The  power  of  the  owner  of  a  life  estate  to  Power  to 
make  leases  is  not  transferable  as  a  separate  interest,  ^^^ 
but  is  annexed  to  his  estate,  and  will  pass,  unless 
specially  excepted,  by  any  grant  of  such  estate.  If 
specially  excepted  in  any  such  grant,  it  is  extin- 
guished. 

1  R  S.,  133,  g  88. 

g  350.  The  power  of  the  owner  of  a  life  estate  to  ^SJ*"^^, 
make  leases  may  be  released  by  him  to  any  person 
entitled  to  a  future  estate  in  the  property,  and  is 
thereupon  extinguished. 

/&.,  §  89. 

g  351.  A  mortgage,  executed  by  the  owner  of  a  life  J^^^^w** 
estate    having  a  power  to  make  leases,  or  by  a  ^^f^ 
married  woman,  by  virtue  of  any  benefldal  power,  '^  ^ 
does  not  extinguish  or  susx>end  the  power ;  but  the 
power  is  bound  by  the  mortgage  in  the  same  manner 
as  the  real  property  embraced  therein. 

IK  §  90. 

g  352.  The  effects  on  the  power,  of  a  lien  by  mort-  Kflfodb 
gage  such  as  is  mentioned  in  the  last  section,  are : 
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Special  and 
beneflctal 
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1.  That  the  mortgagee  is  entitled  to  an  execution 
of  the  power,  so  far  as  the  satisfaction  of  his  lien  may 
require  it ;  and, 

2.  That  any  subsequent  estate  created  by  the 
owner,  in  execution  of  the  power,  becomes  subject 
to  the  mortgage  in  the  same  manner  as  if  in  terms 
embraced  therein. 

IR&,  733,  §  91. 

g  353.  Every  special  and  beneficial  power  is  liable 
to  the  claims  of  creditors,  in  the  same  manner  as 
other  interests  that  cannot  be  reached  by  execution, 
and  the  execution  of  the  power  may  be  adjudged  for 
the  benefit  of  the  creditors  entitled. 

/&.,  §  93. 

Future  g  354.  No  bencficial  power,  general  or  special,  not 

powers.      already  specified  and  defined  in  this  Title,  can  here- 
after be  created. 

IK  %  92. 

It  has  been  thought  that  the  omission  of  this  section 
would  not  affect  the  authority  to  create  such  powers 
(Nelson,  Ch.  J.,  Root  v.  Stuyvesant,  18  WencL^  271; 
CowEN,  J.,  i6.,  292).  But  the  Revisers  say;  "We 
have  deemed  it  very  important  to  limit  the  authority 
of  owners  in  the  creation  of  beneficial  powers.  ♦  ♦ 
We  have  not  been  able  to  discover  that  any  practical 
good  can  result  from  their  permission,  except  in  the 
cases  that  we  have  8pec\fied^^  (5  Edmanda^  StaL  at 
Jjurgty  Bev.  Note,  328).  And  see  Jackson  v.  Ed- 
wards, t  FaigCf  400. 


Tratt  pow- 
en  impera- 
tive. 


BfllBCtir 
right  of  m 
lection. 


S  355.  Every  trust  power,  unless  its  execution  is 
made  expressly  to  depend  on  the  will  of  the  trustee/ 
is  imperative,  and  imposes  a  duty  on  the  trustee,  the 
performance  of  which  may  be  compelled  for  the 
benefit  of  the  parties  interested. 

IRS.,  T34,  §  96. 

>  Arnold  v.  Gilbert,  6  jBarft.,  196, 198. 

S  356.  A  trust  power  does  not  cease  to  be  imperar 
tive,  where  the  trustee  has  the  right  to  select  any,  and 
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exchide  others,  of  the  persons  designated  as  the 
beneticiaries  of  the  trust. 

/6.,  §  97. 

Hoey  V,  Xeimj,  25  Barb.^  396. 

g357.  Where  a  disposition  under  a  power  is  directed  JjJJ"^"^^ 
to  be  made  to,  among,  or  between  several  persons,  ^^  p^'^"* 
without  any  specification  of  the  share  or  sum  to  be 
allotted  to  each,  all  the  persons  designated  are  enti- 
tled iu  equal  proportion. 

lb.,  §  98. 

g  358.  Where  the  terms  of  a  power  import  that  the  id. 
estate  or  fund  is  to  be  distributed  among  several  per- 
sons designated,  in  such  manner  or  proportions  as 
the  trustee  of  the  iK)wer  may  think  proper,  the  trus- 
tee may  allot  the  whole  to  any  one  or  more  of  such 
persons  in  exclusion  of  the  others. 

lb.,  %  99. 

g  359.  K  the  trustee  of  a  power,  with  the  right  of  when  court 
selection,  dies  leaving  the  power  unexecuted,  its  exe-  power. 
cution  must  be  adjudged  for  the  benefit,  equally,  of 
all  the  persons  designated  as  objects  of  the  trust. 

lb.,  %  100. 

Hoey  V.  Xezmj,  25  Barb.,  396. 

g  360.  Where  a  power  in  trust  is  created  by  will,  m. 
and  the  testator  has  omitted  to  designate,  expressly 
or  by  necessary  implication,  by  whom  the  power  is 
to  be  executed,  its  execution  devolves  on  the  supreme 
court. 

lb.,  g  101. 

The  words  "expressly  or  by  necessary  implioation "  are 

added,  upon  the  authority  of  Meakings  v.  Cromwell,  5 

y.  T,  139. 

g  361.  The  execution,  in  whole  or  in  part,  of  any  f^^^^ 
trust  power,  may  be  adjudged  for  the  benefit  of  the  5S,™io^. 
creditors  or  assignees  of  any  person  entitled,  as  one  ^JStow, 
of  the  beneficiaries  of  the  trust,  to  compel  its  execu-  ***  ^ 
tion,  when  his  interest  is  transferable. 

1  R  S.,  735,  §  103. 

u 
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SS^tioS.  S  362.  Where  the  execution  of  a  power  in  trust  is 
defective,  in  whole  or  in  part,  under  the  provisions 
of  this  Title,  its  proper  execution  may  be  adjudged  in 
favor  of  the  persons  designated  as  the  objects  of  the 
trust. 

1  R  S.,  137,  §  131. 

ci^fiSii'''  §  363.  The  provisions  of  the  Title  on  Trust,  sav- 
wctions.  jjjg  j.jj^  rights  of  other  persons  from  prejudice  by  the 
misconduct  of  trustees,  and  authorizing  the  court  to 
remove  and  appoint  trust^jes ;  the  provisions  of  the 
Title  on  Succession,  devolving  express  trusts  upon 
the  court,^  on  the  death  of  the  trustee ;  and  the  pro- 
visions of  section  299,  in  the  Title  on  Uses  and 
Trusts,*  apply  equally  to  powers  in  trust,  and  the 
trustees  of  such  powers. 

1  R  5.,  734,  §  102. 
Hoey  V.  Kenny,  26  Barh.j  396. 
Hutchings  v,  Baldwin,  7  JBo8W,j  236,  241. 
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PART  III. 

PERSONAL   OR   MOVABLE   PROPERTY. 

Title    I.  Personal  Property  in  General. 

IL  Particular  Eands  of  Personal  Pro- 
perty. 

* 
TITLE  I. 

PERSONAL  PROPERTY  IN  GENERAL. 

SscnoN  364.  By  what  law  governed. 

365.  Puture  interests  in  perishable  property,  how  protected. 

S  364.  If  there  is  no  law  to  the  contrary  in  the  By  what 
place  where  personal  property  is  situated,  it  is  deemed  eraeST 
to  follow  the  i)erson  of  its  owner,  and  is  governed  by 
the  law  of  his  domicile* 

g  365.  Where  one  has  the  present  and  another  the  Pntnre 
future  interest  in  a  thing  personal,  and  the  thing  is  perishable 
perishable,  the  latter  may  require  it  to  be  sold,  and  ^^"*-* 
the  proceeds  invested,  for  the  benefit  of  both  parties, 
according  to  their  respective  interests;  except  in  case 
of  a  thing  specially  appropriated  to  a  particular  use. 

This  provision  is  new. 
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TITLE  n. 

PAETICULAE  KINDS  OF  PERSONAL  PROPERTY. 

Chapter  L  Things  in  action. 

II.  Shipping. 
III.  Corporations. 
rV.  Products  of  the  mind. 

V.  Other  kinds  of  personal  property. 

OHAPTEE  L 

THINGS  IN  ACTION. 

SsonON  366.  Things  in  action  defined. 
367.  Transfer  and  survivorship. 

^iSPdi        S  366.  A  thing  in  action  is  a  right  to  recover  some- 
^^         thing  by  a  judicial  proceeding. 

Sd°!SJi-  S  367.  A  thing  in  action,  arising  out  of  the  violation 
Torihip.;  of  a  right  of  property,  or  out  of  an  obligation^  may 
be  transferred  by  the  owner.  Upon  the  death  of 
the  owner  it  passes  to  his  personal  representatives, 
except  where,  in  the  cases  provided  in  the  Oodb 
OP  Civil  Procbdurb,  it  passes  to  his  devisees  or 
successor  in  office. 

This  section  is  proposed  to  establish  one  rule  for  the 
assignability  and  the  survivorship  of  things  in  action. 
Though  the  cases  on  this  subject  are  conflicting,  this 
view  is  generally  received  (See  McEee  t;.  Judd,  12 
N,  Z,  622;  Keeoh  v.  Stoner,  19  id,  26). 
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OHAPTEE  II. 

SHIPPING. 

AsncLB  L  General  provisions, 
n.  Rules  of  navigation. 

ARTICLE  I. 

GENEBJLL  PB0VISI0N8. 

Section  368.  Definition  of  a  ship. 

369.  Appurtenances  and  equipments. 

370.  Foreign  and  domestic  navigation. 

371.  Foreign  and  domestic  ships  distinguished. 

372.  Several  owners. 

373.  Owner  for  voyage. 

374.  Eegistrj,  Ac. 

g  368.  A  ship  is  any  stnichire  fitted  for  navigatiou.  Deflnition 
Every  kind  of  ship  is  included  in  the  term  "  shipping."  ^'*  "^'^p- 

g  369.  All  things,  belonging  to  the  owners,  which  Appnrte- 
are  on  board  a  ship,  and  are  connected  with  its  proper  ^eliu."*^ 
use,  for  the  objects  of  tlie  voyage  and  adventure  in 
which  the  ship  is  engaged,  are  deemed  its  appurte- 
nances. 

See  the  cases  on  this  subject  in  1  Pars.  Mar.  L.^  71. 

S  370.  Ships  are  engaged    either  in  foreign  or  ^^yjjj^^ 
domestic  navigation,  or  in  the  fisheries.    Ships  are  {{^„"*^*k*" 
engaged  in  foreign  navigation,  when  passing  to  or 
from  a  foreign  country ;  and  in  domestic  navigation, 
when  passing  from  place  to  place  within  the  United 
States. 

S  371.  A  ship  in  a  port  of  the  state  to  which  it  f^J^g^^g, 
belongs  is  called  a  domestic  ship ;  in  another  port  it  J^y,^*?'* 
is  called  a  foreign  ship.  guiahed. 

g  372.  If  a  ship  belongs  to  several  persons,  not  several 
partners,  and  they  differ  as  to  its  use  or  repair,  the  **^ 
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controversy  may  be  determined  by  any  court  of  com- 
petent jurisdiction. 

This  proyision,  which  is  new,  is  intended  to  establish  a 
rule  for  all  cases  of  difference,  whether  a  minority 
concur  in  one  opinion  or  not  (See  2  Pars,  Mar,  Lom^ 
565). 

g  373.  If  the  owner  of  a  ship  commits  its  possession 
and  navigation  to  another,  that  other,  and  not  the 
owner,  is  responsible  for  its  repairs  and  supplies. 


Hogiitry,         g  374.  The  registry,  enrollment,  and  license  of 

enrollment  v^         v 

andiicenee.  ships,  are  rcgulatcd  by  acts  of  Congress. 

3  KenX^  133 ;  Hesketh  v.  Stevens,  t  Barb,^  488. 


ARTICLE  n. 

BTTLEB  OF  NAVIGATION.* 

Bbction  375.  Collisions. 

,  1.  Rules  as  to  ships  meeting  each  other. 

2.  The  rule  for  sailing  vessels. 

3,  4.  Rules  for  steamers  in  narrow  channels. 

5.  Rules  for  steam  vessels  on  different  courses. 

6.  Meeting  of  steamers. 

376.  Ck)lli8ion  from  breach  of  rules. 

377.  Breaches  of  such  rules  to  imply  willM  default 

378.  Loss,  how  apportioned. 


oouisionfl.  g  375.  In  the  case  of  ships  meeting,  the  follow- 
ing rules  must  be  observed  in  addition  to  those 
prescribed  by  that  part  of  the  Political  Code,  which 
relates  to  Navigation : 

1.  Whenever  any  ship,  whether  a  steamer  or  sail- 
ing ship,  proceeding  in  one  direction,  meets  another 
ship,  whether  a  steamer  or  sailing  ship,  proceeding  in 
another  direction,  so  that  if  both  ships  were  to  con- 
tinue their  respective  courses  they  would  pass  so  near 
as  to  involve  the  risk  of  a  collision,  the  helms  of  both 
ships  must  be  put  to  port  so  as  to  pass  on  the  port 


Bales  as  to 
thipB  mee^ 
ingeach 


lug 
othi 


*  The  subjects  of  Pilotage  and  Wrecks  are  regulated  by  the  Political  Codb. 
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side  of  each  oth^ ;  and  this  rale  applies  to  all  steam- 
ers and  all  sailing  ships,  whether  on  the  port  or 
starboard  tack,  and  whether  close-hauled  or  not, 
except  where  the  circumstances  of  the  case  are  such 
as  to  render  a  departure  from  the  rule  necessary 
in  order  to  avoid  immediate  danger,  and  subject 
also  to  a  due  regard  to  the  dangers  of  navigation, 
and,  as  regards  sailing  ships  on  the  starboard  tack 
close-hauled,  to  the  keeping  such  ships  under  com- 
mand.^ 

2.  In  the  case  of  sailing  vessels,  those  having  the  Themie 
wind  fair  must  give  way  to  those  on  a  wind.    When  v^^u.^^ 
both  are  going  by  the  wind,  the  vessel  on  the  star- 
board tack  must  keep  her  wind,  and  the  one  on  the 
larboard  tack  bear  up  strongly,  passing  each  other  on 

the  larboard  hand.  When  both  vessels  have  the 
wind  large  or  abeam,  and  meet,  they  must  pass  each 
other  in  the  same  way  on  the  larboard  hand,  to  eflRect 
which  two  last  mentioned  objects  the  helm  must  be 
put  to  port.  Steam  vessels  must  be  regarded  as  ves- 
sels navigating  with  a  fair  wind,  and  should  give  way 
to  sailing  vessels  on  a  wind  of  either  tack.' 

3.  A  steamer  navigating  a  narrow  channel  must,  bwip«  for 
whenever  it  is  safe  and  practicable,  keep  to  that  side  ^JXfff'' 
of  the  fair  way  or  mid-channel  which  lies  on  the  star- 
board side  of  the  steamer.^ 

4.  A  steamer  when  passing  another  steamer  in  such 
channel,  must  always  leave  the  other  upon  the  lar- 
board side.* 

5.  When  steamers  must  inevitably  or  necessarily  Rniefor 
cross  so  near  that,  by  continuing  their  respective  ^aJ^^^t 
courses,  there  would  be  a  risk  of  collision,  each  vessel  '*"''*^'** 
must  put  her  helm  to  port,  so  as  always  to  pass  on 

the  larboard  side  of  each  other.' 

6.  The  rules  of  this  section  do  not  apply  to  any  case  Meetio^of 

,  ''  steamers. 

for  which  a  different  rule  is  provided  by  the  regula- 
tions for  the  government  of  pilots  of  steamers 
approaching  each  other  within  sound  of  the  steam 
whistle,  or  by  the  regulations  concerning  lights  upon 
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steamers,  prescribed  under  authority  of  the  acts  of  Con- 
gress, approved  August  30, 1852,  and  April  29, 1864.» 

*  This  rule  is  fVom  the  English  Mercantile  Shipping  Act 

of  1854.     17  and  18  Vic,  c.  104. 

*  This  rule  is  from  the  Rules  of  Navigation  of  Trinity 

House,  1840. 

*  17  and  18  Fife.,  c  104. 

*  Rules  of  Trinity  House. 

*  Rules  of  Trinity  House. 


*  The  regnlations  prescribed  by  the  Board  of  Inepectors,  under  aathorlty  of  the 
act  of  18&2,  are  as  rolIowB: 

All  pilots  of  Bteamers  nayigating  eeas,  eulfs.  lakes,  bays,  or  rivers  (except  rivers 
emptyiog  into  the  Gulf  of  Mexico,  and  their  tributaries),  wtien  mcctinu^or  appro^ich- 
ine  each  other,  whether  by  dav  or  by  night,  and  as  soon  as  within  si^ht  and  fully 
within  soimd  of  the  steam  whistle,  shallobserve  and  comply  with  the  following 

REGULATIONS : 

BiTLE  1.  When  steamers  meet  *'  head  and  head,"  It  shall  be  the  dnty  of  each  to 
pass  to  the  right  or  larboard  side  of  the  other.  And  either  pilot,  upon  determining 
to  pursue  this  course,  shall  give,  as  a  signal  of  his  intention,  one  short  and  distinct 
blast  of  his  steam  whistle,  which  the  other  shall  answer  promptly  by  a  similar  blast 
of  the  whistle.  But  If  the  course  of  eiich  steamer  is  so  for  on  the  starboard  of  the 
other  as  not  to  be  considered  bv  the  rules  as  meeting  **head  and  head,"  or  if  the 
vessels  are  approaching  in  such  a  manner,  that  passing  to  the  right  (as  above 
directed)  is  deemed  unsafe,  or  contrary  to  rule,  by  the  pilot  of  either  vessel,  the 
pilot  so  deciding  shall  immediately  give  t»?o  short  and  distinct  blasts  of  his  steam 
whistle,  which  the  other  pilot  shallanswer  promptly  by  tieo  similar  blasU  of  his 
whistle,  and  they  shall  pass  to  the  left  or  on  the  starboard  side  of  each  other. 
Note.— 7rt  the  nighl,  stoamers  will  be  considered  meeting  "  head  and  head,"  so  long 
as  both  the  colored  lights  of  each  are  in  view  of  the  other.  In  the  dCty^  a  similar 
position  will  also  be  considered  **hcad  and  head." 

Rule  8.  When  steamers  are  approaching  each  other  in  an  obliqnc  direction  (aa 
ehown  in  diagram  of  flflh  situation),  they  will  pass  to  the  right,  as  If  meeting 
*'  head  and  head,"  and  the  signal,  by  whistle,  shall  bo  given  and  answered  promptly, 
as  in  that  case  specifled. 

Ruut  8.  If,  when  stcnmers  are  approaching  each  other,  the  pilot  of  either  vessel 
fails  to  understand  the  course  or  intention  of  the  other,  whether  from  the  signals 
being  given  and  answered  erroneoufly,  or  from  other  cause,  the  pilot,  so  In  doubt, 
shalf  immediately  signify  the  same  by  giving  several  short  and  rapid  blasts  of  the 
steam  whistle,  and  if  the  vessels  shall  liave  approached  within  half  a  mile  of  each 
other,  both  shall  be  immediately  slowed  to  a  speed  barely  sufficient  for  steerage 
way,  until  the  proper  signals  are  given,  answered  and  understood,  or  until  the 
vessels  shall  have  passed  each  other. 

RiTLB  4.  When  steamers  are  running  In  a  fog,  or  thick  weather.  It  shall  be  the 
duty  of  the  pilot  to  cause  a  Umg  blast  of  the  steam  whistle  to  be  sounded  at  inter- 
vals not  exceeding  two  minutes.  And  no  steamer  shall,  in  any  case,  be  Justified  in 
coming  Into  collision  with  another  vessel  if  it  be  possible  to  avoid  it. 

Rule  5.  Whenever  a  steamer  Is  ncaring  a  short  bend  or  curve  in  the  channel, 
where,  from  the  height  of  the  banks  or  other  cause,  a  steamer  approaching  fW>m 
the  opposite  direction  cannot  be  seen  for  a  distance  of  half  a  mile,  tne  pilot  of  such 
steamer,  when  he  shall  have  arrived  within  half  a  mile  of  such  curve  or  bend,  shall 
give  a  signal  by  one  long  blast  of  the  steam  whistle,  which  signal  shall  be  answered 
by  a  similar  blast  given  oy  the  pilot  of  any  approaching  steamer  that  maybe  within 
hearing.  Should  such  signal  be  so  answered  by  a  steamer  upon  the  ftirther  side  of 
Buch  bend,  then  the  usual  signals  for  meeting  and  passing  shall  immediately  be 
given  and  answered.  But  if  the  JirH  alarm  signal  of  such  pilot  be  not  answered, 
he  is  to  consider  the  channel  dear,  and  govern  himself  accordingly. 

RiTiiB  6.  The  signals  by  blowing  of  the  steam  whistle  shall  be  given  and  answered 
by  pilots  In  compliance  with  the»e  rules,  not  only  when  meeting  "'  head  and  head," 
or  nearly  so,  but  at  all  times,  when  passing  or  meeting,  at  a  distance  within  half  a 
mile  of  each  other,  and  whether  passing  to  the  starboard  or  larboard. 

N.  B.— The  foregoing  mlee  are  to  be  complied  with  in  all  cases,  except  when 
steamers  are  navigating  in  a  crowded  channel  or  in  the  vicinity  of  wharves,— under 
these  circumstances  steamers  must  be  run  and  managed  with  great  caution,  sound- 
ing the  whistle  as  may  be  necessary  to  gnard  against  collision  or  other  accidents. 

STEAMERS*  LIGHTS,  TO  PREVENT  COLLISION  AT  NIGHT. 

Rule  7.  When  under  weigh.  All  steamers  rigged  for  carrying  sail  must  c^rry  a 
bright  white  light  at  the  foremast  head,  and  all  other  steamers  must  carry  a  bright 
white  light  on  ttie  itiem  or  near  the  bow,  and  another  on  a  mast  near  the  stem,  or 
on  the  flag-staff  at  the  »tem,  the  last  named  being  at  an  elevation  of  at  least  twenty 
feet  above  all  other  lights  upon  the  steamer.  All  steamers  must  carry  a  green  light 
apon  the  atarboard  side,  and  a  red  light  on  the  port  aide. 
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^  376.  K  it  appears  that  a  collision  was  occasioned  ir  coiubioa 

ensaM  trovn 

by  failure  to  observe  any  rule  of  the  foregoing  section,  Jjj^J 
the  owner  of  the  ship  by  which  such  rule  is  infringed   JJ^JJ-j^J^ 
cannot  recover  compensation  for  damages  sustained  SiSw.*** 
by  the  ship  in  such  collision,  unless  it  appears  that 
the  circumstances  of  the  case  made  a  departure  from 
the  rule  necessary. 


NoTB.— steamers,  althongli  riggod  for  cutjing  sail,  iiutead  of  the  foremast  head 
Ught,  may  adopt  the  forward  ana  stem  lights  prorided  for  steamers  not  rlgeed  for 
canyiDff  sail,  provided  each  lights  are  so  arranged  and  placed  on  the  Tessel  as  to 
■ecnre  tne  contemplated  objects. 

When  at  anchor.  A  bright,  white  light  at  least  twen^  feet  above  the  surface  of 
the  water.  The  lantern  so  constracted  and  placed  as  to  show  a  good  light  all  around 
the  horizon. 

FiKST.  The  masthead  light  of  steamers  rigged  for  carrring  sail  to  be  visible  at  a 
distance  of  at  least  five  miles  in  a  clear  dark  night,  and  the  lantern  to  be  so  con- 
Btmcted  as  to  show  a  nniform  and  unbroken  light  over  an  arc  of  the  horizon  of 
twenty  points  of  the  compass,  namely,  ttom  right  ahead  to  two  points  abaft  the 
beam  on  either  side  of  the  ship. 

Second.  The  stem  and  stem  lights  of  steamers  not  rigged  for  carrying  sail  to  be 
yisible  at  a  distance  of  at  least  live  miles  in  a  clear  darKnight,  and  the  respective 
lanterns  to  be  so  constructed  that  the  stem  light  shall  show  a  nniform  and  nnoroken 
light  over  an  arc  of  the  horizon  of  twenty  points  of  the  eompass,  namelv,  fh>m 
right  ahead  to  two  points  abaft  the  beam  on  either  side  of  the  ship,  and  that  the 
stem  light  shall  show  a  uniform  light  all  around  the  horixon. 

TmnxK  The  colored  side  lights  to  be  visible  at  a  distance  of  at  least  two  miles 
In  a  clear  dark  night ;  and  the  lanterns  to  be  so  constructed  as  to  show  a  uniform 
and  unbroken  light  over  an  arc  of  the  horizon  of  ten  points  of  the  compass,  namely, 
fix>m  right  aheaa  to  two  points  abaft  the  beam  on  their  respective  sides. 

FouBTH.  The  side  lights  are  to  be  fitted  with  inboard  screens  of  at  least  aix/eet 
in  length  (clear  of  the  lantern),  to  prevent  them  from  being  seen  across  the  bow. 
The  screens  are  to  be  placed  in  a  fore  and  aft  line  with  the  inner  edge  of  the  side 
lif  hts,  and  in  contact  therewith. 

r^oTB  FiBST.  The  object  of  carrying  the  bright  white  light  at  the  foremast  head 
of  steamers  rigged  for  carrying  saU  is  merely  to  intimate  to  other  vessels  the 
^iproach  or  presence  of  such  steamer. 

«on  Sbcomd.  The  object  of  the  colored  lights  required  to  be  carried  on  all 
steamers,  is  to  indicate  to  other  vessels  the  course  or  direction  such  steamer  may 
be  steering. 

NoTS  Thibd.  The  objest  of  requiring  steamers  not  rigged  for  carrying  sail  to 
carry  a  white  stem  light  in  connection  with  a  white  light  on  the  stem  or  near  the 
bow,  is  to  provide  (when  the  vessel's  rig  will  admit  of  it)  a  method  of  determining, 
by  a  central  range  of  lights,  more  correctly  the  course  that  such  vessel  is  running. 


The  regulations  of  the  act  of  April  29, 1864,  which  apply  to  aU  '^  mercan- 
tile marine,"  are  as  follows: 

REGULATIONS  FOB  PREVENTING  COLLISIONS  ON  WATER. 
PRELIMINARY. 

Abtiolb  L  What  to  bt  oonridered  taUingshipt  and  what  thipt  vnd4r  tUam,  In 
the  following  rules  every  steamship  which  is  under  sail,  and  not  under  steam,  is  to 
be  consider^  a  sailins-ship ;  and  every  steamship  which  is  under  steam,  whether 
under  saU  or  not,  is  to  oe  considered  a  ship  under  steam. 

BULBS  CONCJEBNINa  LIGHTS. 

UOHTS. 

Abt.  S.  The  lights  mentioned  in  the  following  articles,  and  no  others,  shall  be 
carried  In  all  weathers  between  sunset  and  sunrise. 

LIGHTS  TOR  8TBAXSHX78. 

Abt.  8.  All  steam  vessels  when  under  way  shall  carry— (a.)  At  the  foremast  head, 
a  bright  white  li^t,  so  fixed  as  to  show  an  uniform  and  unbroken  light  over  an  arc 
of  the  horizon  of  twenty  points  of  the  compass,  so  fixed  as  to  throw  the  light  ten 
points  on  each  side  of  the  ship,  viz. :  ftom  right  ahead  to  two  points  abaft  the 
beam  on  either  side,  and  of  such  a  character  as  to  be  visible  on  a  dark  night,  with  a 
dear  atmosphere,  at  a  distance  of  at  least  five  miles,  (d.)  On  the  starboard  side, 
a  green  light,  so  constructed  as  to  throw  an  uniform  and  unbroken  light  over  an  are 
of  the  horizon  of  ten  points  of  the  compass,  so  fixed  as  to  throw  the  light  fh>m 
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Sj^^o'  §  377.  Damage  to  person  or  property  arising  from 
wifuS^L  *^®  failure  of  a  ship  to  observe  any  rule  of  section 
375,  must  be  deemed  to  have  been  occasioned  by  the 
willful  default  of  the  person  in  charge  of  the  deck  of 
such  ship  at  the  time,  unless  it  appears  that  the  cir^ 
cumstances  of  the  case  made  a  departure  from  the 
rule  necessary. 


rieht  aJiead  to  two  points  abaft  the  beam  on  the  itarboard  side,  and  of  ench  a  char- 
acter as  to  be  yisible  on  a  dark  night,  with  a  clear  atmosphere,  at  a  distance  of  at 
least  two  miles,  (c.)  On  the  port  side,  a  red  light,  so  constmcted  as  to  show  an 
nniform  and  onbroken  light  over  an  arc  of  the  borucon  of  ten  points  of  the  com- 
pass, so  fixed  as  to  throw  the  light  from  right  ahead  to  two  points  abaft  the  beam 
on  the  port  side,  and  of  snch  a  character  as  to  be  visible  on  a  dark  night,  with  a 
clear  atmosphere,  at  a  distance  of  at  least  two  miles,  (d.)  The  said  green  and 
red  side  Ughu  shall  be  fitted  with  inboard  screens,  projecting  at  least  three  teet 
forward  from  the  light,  so  as  to  prevent  these  lights  from  being  seen  across  the 
bow, 

IJOHTB  TOR  gnBAM-TUOS. 

Abt.  I.  steamships,  when  towing  other  ships,  shall  cany  two  bright  white  mast- 
head lights  vertically,  in  addition  to  their  sidelights,  so  as  to  distinguish  them  from 
other  steamships.  Each  of  these  masthead  lights  shall  be  of  the  same  constrac 
tion  and  character  as  the  masthead  lights  which  other  steamships  are  required  to 
carry, 

UOHTS  FOB  SAILOre-SHIPS. 


Abt.  6.  Sailing-ships  under  way  or  being  towed,  shall  carry  the  same  lights  as 

iteamships  under  way  ~'^'-  "*■ '"     '  ^^ *^'" ^^-^^  ..  .  ^       ... 

they  shall  never  carry. 


steamships  under  way,  with  the  exception  of  the  white  masthead  lights,  which 
"*      shall  n 


XXOBFTIONAL  LI0HT8  FOR  SXAU.  8AILINO-YES8XL8. 

Art.  ft.  Whenever,  as  in  the  case  of  small  vessels  during  bad  weather,  the  green 
and  red  lights  cannot  be  fixed,  these  lights  shall  be  kept  on  deck,  on  their  respec- 
tive sides  of  the  vessel,  ready  for  instant  exhibition,  and  shall,  on  the  approach  of 
or  to  other  vessels,  be  exhibited  on  their  respective  sides  in  sufficient  time  to  pre- 
vent collision,  in  such  nunner  as  to  make  them  most  visible,  and  so  that  the  green 
light  shall  not  be  seen  on  the  port  side,  nor  the  red  light  on  the  starboard  side. 

To  make  the  use  of  these  portable  lights  more  certain  and  easy,  they  shall  each 
be  painted  outside  with  the  color  of  the  light  they  respectively  contain,  and  shall 
be  provided  with  suitable  screens. 

UGHTS  FOR  SHIPS  AT  ANCHOR. 

Art.  7.  Ships,  whether  steamships  or  sailing-ships,  when  at  anchor  in  roadsteads 
or  fkirwajrs,  shall,  between  sunset  and  sunrise,  exnioit  where  It  can  best  be  seen, 
but  at  a  height  not  exceeding  twenty  feet  above  the  hull,  a  white  light  In  a  globular 
lantern  of  eight  inches  in  diameter,  and  so  constructed  as  to  show  a  clear,  uniform 
and  unbroken  light,  visible  all  around  the  horizon,  and  at  a  distance  of  at  least  one 
mile. 

LIGHTS  FOR  PILOT-VXSSBLS. 

Art.  8.  Sailing  pilot-vessels  shall  not  carry  the  lights  required  for  other  sailing- 
vessels,  but  sbafl  carry  a  white  light  at  the  nuisthead,  visible  all  around  the  hori- 
zon, and  shall  also  exhibit  a  flare-up  light  every  fifteen  minutes. 

UGHTS  FOR  FI8HIHG-VXSSELS  AND  BOATS. 

Art.  9.  Open  fishing-boats  and  other  open  boats  shall  not  be  required  to  carry 
side  lights  required  fur  other  vessels,  but  shall,  if  they  do  not  carry  such  lights, 
carry  a  lantern  having  a  green  slide  on  the  one  side  and  a  red  slide  on  the  other  side, 
and  on  the  approach  of  or  to  other  vessels,  snch  lantern  shall  be  exhibited  in  suffi- 
cient time  to  prevent  collision,  so  that  the  green  light  shall  not  be  seen  on  the  port 
side,  nor  the  red  light  on  the  starboard  side.  Fishing-vessels  and  open  boats  wncn 
at  anchor,  or  attached  to  their  nets  and  stationary,  shall  exhibit  a  bright  white 
light.  Fishing- vessels  and  open  boats  shall,  however,  not  be  prevented  from  using 
a  flare-up  in  addition,  if  considered  expedient. 

RULES  GOVERNING  FOG-SIGNALS. 

FOG  SIGNALS. 

Art.  10.  Whenever  there  is  a  fog,  whether  bv  day  or  night,  the  fog^signals  des- 
cribed below  shall  be  carried  and  used,  and  shall  be  sounded  at  least  every  five 
minutes,  viz. : 

(a.)  Steamships  under  way  shall  use  a  steam  whistle  placed  before  the  ftmnel, 
not  less  than  eight  feet  trom  the  deck. 

(6.)  Bailing-ships  under  way  shall  use  a  fog-horn. 

ifi.)  Steamships  and  sailing  ships  when  not  under  way  shall  use  a  belL 
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S  378.  Losses  caused  by  collision  are  to  be  bome  LoM,how 
as  follows:  M. 

1.  If  either  party  was  exclusively  in  fault  he  must 
bear  his  own  loss,  and  compensate  the  other  for  any 
loss  he  has  sustained;^ 

2.  If  neither  was  in  fault,  the  loss  must  be  bome 
by  him  on  whom  it  falls  ;* 

3.  If  both  were  in  fault  the  loss  is  to  be  equally 
divided,^  unless  it  appears  that  there  was  a  great  dis- 
parity in  fault,  in  which  case  the  loss  must  be  equit- 
ably apportioned;  or, 

8TEBBING  AND  SAIUNG  BULBS, 

TWO  f  AILDIO-aHIPS  MJUITIXe. 

Abt*  11.  If  two  Ballinff-shtps  mre  meetinff  end  on,  or  netrly  end  on,  so  ti  to 
inTolve  risk  of  collision,  the  helms  of  both  bBaII  be  put  to  port,  so  that  each  may 
pass  on  the  port  side  of  the  other, 

TWO  BULnrchaHm  cbossikg. 

Ait.  is.  When  two  salling^hips  are  crossing  so  as  to  Inrolve  risk  of  collision, 
then,  if  thej  have  the  wind  on  dinerent  sides,  the  ship  with  wind  on  the  nort  side 
shall  keep  ont  of  the  way  of  the  ship  with  the  wind  on  the  starboard  sloe,  except 
in  the  case  in  which  the  ship  with  the  wind  on  the  port  side  is  close  hanled,  and  tne 
other  ship  free,  in  which  case  the  latter  ship  shall  keep  ont  of  the  way.  Bat  if  they 
have  the  wind  on  the  same  side,  or  if  one  of  them  has  the  wind  aft,  the  ship  which 
is  to  windward,  shall  keep  out  of  the  way  of  the  ship  which  is  to  leeward* 

TWO  SHIPS  TTITDBB  STKIX  XXBTDTG. 

Abt.  18.  If  two  ships  nnder  steam  are  meeting  on,  or  nearly  end  on,  so  as  to 
involve  risk  of  collision,  the  helms  of  both  shall  be  pat  to  port  so  that  each  may 
pass  on  the  port  side  of  the  other* 

TWO  SHIPS  TTITDBB  STBAX  0B08SIN0. 

Abt.  14.  If  two  ships  nnder  steam  are  crossing  so  as  to  inroWe  risk  of  collision, 
the  ship  which  has  the  other  on  her  own  starboard  side,  shall  keep  oat  of  the  way 
of  the  other* 

SAIUKG  Smr  AHB  SHIP  XTHDBB  STBAH. 

Abt.  15.  If  two  ships,  one  of  which  is  a  sailing-ship  and  the  other  a  steamship, 
are  proceeding  in  snch  directions  as  to  inTolve  risk  of  collision,  the  steamship  shsil 
keep  oat  of  the  way  of  the  sailing-ship. 

SHIPS  UHDBB  STBAH  TO  BLACKBH  SPXBIK 

Abt.  1&  Brerr  steamship,  when  approaching  another  ship,  so  as  to  inTolve  risk 
of  collision,  shall  slacken  her  speed,  or,  if  necessary,  stop  and  reverse;  and  every 
steamship  shall,  when  in  a  fog,  go  at  a  moderate  speed. 

TBSSELS  OTBBTAKINO  OTHBB  TXS8XL8* 

Abt.  17*  Every  vessel  overtaking  any  other  vessel,  shall  keep  ont  of  way  of  the 
said  last  mentioned  vessel. 

ooRSTBUonoBr  or  abticlbs  IS,  14,  15  ahd  17* 
Abt.  18*  Where,  by  the  above  mles,  one  of  two  ships  is  to  keep  ont  of  the  way, 
the  other  shall  keep  her  conrse  snbject  to  the  qoalifications  contained  in  the  follow- 
ing article : 

PBOYISO  TO  SAVl  SPXCIAL  OiJIS. 

Abt.  19.  In  obeying  and  constming  these  mles,  dne  regard  mast  be  had  to  all 
dangers  of  navigation,  and  doe  regard  most  also  be  had  to  any  special  circnm- 
stances  which  may  exist  in  any  piuticalar  case,  rendering  a  departure  fh>m  the 
above  mles  necessary  in  order  to  avoid  immediate  danger. 

KO  SHIP  TTHDBB  AHT  CIBOnifSTAircniS  TO  NX6LB0T  PBOPBB  PBXCATTTIOlfS 

Abt.  20.  Nothing  in  these  rales  shall  exonerate  any  ship,  or  the  owner,  or  master, 
or  crew  thereof,  from  the  consequences  of  anv  neglect  to  carry  lights  or  signals,  or 
of  anv  neglect  to  keep  a  proper  lookout,  or  of  the  neglect  of  any  precaution  which 
may  be  required  by  the  ordinary  practice  of  seamen,  or  by  the  special  circom* 
stances  of  the  case.   Approved,  lprUi»,  ISM, 
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4.  If  it  cannot  be  ascertained  where  the  fault  lies, 
the  loss  most  be  equally  divided.' 

'  The  Scioto^  Baoeta^  369 ;  The  Woodrop-Sims,  2  Dods^ 
83 ;  The  Sappho,  9  Jur^  560 ;  Beeves  v.  The  Consti- 
tution, Oilpin,  5*79. 

'  The  Woodrop-Sims,  supra;  Stainback  v.  Bae,  14  How, 
[U.  8.]^  532;  The  Itinerant,  2  W.  Bob.^  236. 

*  This  is  the  rule  in  admiralty-  courts  (Gushing  t;.  The 

Fraser,  21  Edw,  [U.  S.],  184;  Rogers  v.  The  St 
Charles,  19  td,  108 ;  The  Catharine  v.  Dickinson,  17 
id.,  Ill;  Yaux  v,  Sheffer,  8  Moore  P.  a,  75).  It  ii 
otherwise  at  common  law  (Dowell  v.  Gen.  St  K.  Ca 
bEldt  BL,  195;  Oen.  St  N.Ca  v.  Mann,  14  0.  JBL, 
127 ;  see  Barnes  v.  Cole,  21  Wend.,  188). 

*  The  Scioto,  Daveia,  359 ;  The  Catharine  of  Dover,  2 

Hogg.  Adrrk,  145 ;  Lucas  v.  The  Swann,  6  IP  Lean, 
282;  The  Nautilus,  Ware,  529. 


OHAPTEB  m. 

CX)BPORATIONS, 

AsnoLB     1  The  creation  of  corporations, 
n.  Corporate  stock. 
HL  Corporate  powers. 
lY.  Dissolution  of  corporations. 

ARTICLE  I. 

THB  CBBATION  OF  OOBPOBATIONS* 

SB(moir379.  Corporations  defined. 

380.  How  created. 

381.  Reservation  of  power  to  repeal 

382.  Dealers  with  a  corporation  cannot  question  its  corporate 

existence. 
d83,  Name. 

384.  Distinction  of  corporations. 

385.  Public  corporations  defined. 

386.  Private  corporations. 

387.  Charters. 

388.  399.  Acceptance  of  charter. 
890.  Number  of  corporators. 

391.  Purposes  for  which  corporations  may  be  formed. 

392.  Charter  to  be  prepared. 
893.  Charter  of  road  oompuij. 


Digitized  by  VjOOQIC 


OF  THE  STATE  OF  NEW  YORK.  117 

394.  Sabflcription  and  acknowledgment 

395.  Banking  and  inauraaoe  oompaniea. 

396.  39*7.  Petition. 

398.  Proceedings  on  petition. 

399.  Corporation,  when  formed. 

400.  Who  are  corporators. 

§379.  A  coiporation  is  a  creature  of  the  law,  owpom. 
having  certain  powers  and  duties  of  a  natural  per-  ^''^ 
son.    Being  created  by  the  law  it  may  continue  for 
any  length  of  time  which  the  law  prescribes. 

S  380.  A  corporation  can  only  be  created  by  author-  gj^**^ 
ity  of  a  statute.    But  the  statute  may  be  special  for 
a  particular  corporation,  or  general  for  a  number  of 
corporations. 

S  381.  Every  grant  of  corporate  power  is  subject  ^^ 
to  alteration,  suspension  or  repeal,  in  the  discretion  ^^^^ 
of  the  legislature. 

1  R  A,  600,  §  1. 

S  382.  One  who  assumes  an  obligation  to  an  osten-  Dealers 
sible  corporation,  as  such,  cannot  resist  the  obligation  porstum^ 
on  the  ground  that  there  was  in  feet  no  such  corpora-  gJ^J^ 
tion,  until  that  fact  has  been  ac^udged  in  a  direct  tSSe"^ 
proceeding  for  the  purpose. 

S  383.  Every  corporation  must  have  a  corporate  Name. 
name,  which  it  has  no  power  to  change  unless 
expressly  authorized  by  law ;  but  the  name  is  to  be 
deemed  so  far  matter  of  description,  that  a  mistake  in 
the  name,  in  any  instrument,  may  be  disregarded, 
if  a  sufficient  description  remains  by  which  to  ascer- 
tain the  corporation  intended. 

Ang.  db  Ames  on  (7.,  93,  94. 

S  384.  Corporations  are  either :  Diitmction 

^  '^  of  corpora- 

1.  PubUc ;  or,  «^- 

2.  Private. 

§  385.  A  public  corporation  is  one  that  has  for  its  ^^f^^ 
object  the  government  of  a  portion  of  the  state.    Such  Senned. 
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corporations  are  regulated  by  the  PoLinoAL  Oodb, 
and  by  local  statutes. 

JSauoiS?'^      S  386.  Private  corporations  are  of  three  kinds : 

1.  Corporations  for  religion ; 

2.  Corporations  for  benevolence ; 

3.  Corporations  for  profit. 

g  387.  The  instrument  by  which  a  corporation  is 
constituted  is  called  its  charter,  whether  that  be  a 
statute,  as  in  case  of  a  special  charter,  or  the  docu- 
ment prescribed  by  a  general  statute,  for  the  consti- 
tution of  the  corporation. 

g  388.  In  order  to  constitute  a  private  corporation, 
there  must  not  only  be  a  statutory  grant  of  corpo- 
rate authority,  but  an  acceptance  of  that  grant  by  a 
majority  of  the  corporators,  or  their  agents.^  The 
acceptance  cannot  be  conditional  or  qualified.' 

*  Ang.  &  Atms  on  Chrp.^  15-11. 
•/d,  80,  81;  3  Jgaw.,  363. 

§  389.  Except  when  otherwise  expressly  provided, 
the  acceptance  of  a  grant  of  corporate  authority  may 
be  proved  like  any  other  fact. 


Acceptance 
«tf  charter. 


UL 


Kmnberor 
corporaton 


g  390.  Private  corporations  may  be  formed  by 
the  voluntary  association  of  three  or  more  persons, 
for  the  purposes  and  in  the  manner  mentioned  in 
the  following  sections  of  this  article. 

This  section,  which  is  new,  is  intended  to  provide  a  uni- 
form rule  as  to  the  number  of  persons  who  may  form 
a  corporation.  Under  the  existing  statutes  there  are 
great  differences  in  this  respect 


g  391.  The  purposes  for  which  the  private  corpora- 


Pnrpoeea 
for  which 

ti^^T    tions  mentioned  in  the  last  section  may  be  formed 

heformea. 

are: 


1.  The  support  of  public  woj'ship  ;* 

2.  The    support  of  any  benevolent,   charitable, 
educational  or  missionary  undertaking  f 
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3.  The  support  of  any  literary  or  scientific  under- 
taking f  the  maintenance  of  a  library  ;*  or  the  promo- 
tion of  painting,  music  or  other  fine  arts  f 

w 

4.  The  encouragement  of  agriculture  and  horticul- 
ture ;• 

5.  The  maintenance  of  public  parks,  and  of  facili- 
ties for  skating  and  other  innocent  sports ;'' 

6.  The  maintenance  of  a  club  for  social  enjoy- 
ment ;* 

7.  The  maintenance  of  a  public^  or  private^*  ceme- 
tery; 

8.  The  prevention  and  punishment  of  theft  or 
willftd  injuries  to  property,  and  insurance  against 
such  risks ;" 

9.  The  insurance  of  human  life,  and  dealing  in 
annuities  ;^ 

10.  The  insurance  of  human  beings  against  sick- 
ness" or  personal  injury  ;^* 

11.  Theinsuranceof  the  lives  of  domestic  animals;^ 

12.  The  insurance  of  property  against  marine 
risks  ;^* 

13.  The  insurance  of  property  against  loss  or  injury 
by  fire,  or  by  any  risk  of  inland  transportation  ;^^ 

14.  The  transaction  of  a  banking  business ;" 

15.  The  construction  and  maintenance  of  a  rail- 
way^ and  of  a  telegraph  line*^  in  connection  there- 
with; 

16.  The  construction  and  maintenance  of  any  other 
species  of  roads,"  and  of  bridges  in  connection  there- 
with;® 

17.  The  construction  and  maintenance  of  a  bridge;* 

18.  The  construction  and  maintenance  of  a  tele- 
graph line  ;** 

19.  The  establishment  and  maintenance  of  aline 
of  stages  f^ 

20.  The  establishment  and  maintenance  of  a  ferry  f^ 
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21.  The  buildiDg  and  navigation  of  ships^  and  car- 


.21 

9 


riage  of  persons  and  property  thereon 

22.  The  supply  of  water  to  the  public  f^ 

23.  The  manufacture  and  supply  of  gas,^6r  the  sup- 
ply of  light  or  heat  to  the  public  by  any  other  means  ;'** 

24.  The  transaction  of  any  manufacturing,  mining, 
mechanical  or  chemical  business  f^ 

25.  The  transaction  of  a  printing  and  publishing 
business;" 

26.  The  establishment  and  maintenance  of  an 
hotel  f 

27.  The  erection  of  buildings,^  and  the  accumula- 
tion and  loan  of  fimds  for  the  purchase  of  real 
property;^  or, 

28.  The  improvement  of  the  breed  of  domestic 
animals,  by  importation,  sale  or  otherwise.^ 

^2R8.  (6th  ed.)  604,  606,  612;  Laws  1854,  ch,  218. 
*Law8  1848,  ch.  319;  Lam  1867,  ch.  302;  XotM  1861, 

ch.  239. 
*Id. 

*  Laws  IS63,  ch,  ^95. 

*  Laws  1860,  eh,  242 ;  extended  to  musical  societies. 

*  Laws  1855,  ch,  425. 
^  Laws  1861,  ch.  149. 

*  New.    See  special  charters,  Laws  I860,  cTL  49,  413, 

474;  Laws  1861,  ch,  46,  304;  Laws  1862,  ch,  342; 
Laws  1864,  ch.  31,  184^  244,  294,  382,  459. 

*  Laws  1847,  ch,  133;  Laws  1854,  ch,  112. 
"XoiM  1854,  c^  112. 

^'  Laws  1859,  ch.  168. 
»  Zotw  1853,  ch,  463. 

^  New.    A  special  charter  was,  howerer,  granted  for 

this  purpose  in  1863. 
»  Laws  1853,  eh,  463. 
»  Xotm  1849,  c^  808;  Laws  1853,  cTL  463. 
"  Laws  1853,  cA.  466. 
"  -Low*  1838,  c^  260;  Laws  1847,  cA.  160. 
»  Laws  1850,  e^  140. 
»  Laws  1848,  c^  266. 
"  Laws  1847,  c^  210. 

*  Laws  1848,  cTL  259. 
«Jd 

^  Laws  1848,  c^  265. 


Digitized  by  VjOOQIC 


OF  THE  STATE  OF  NEW  YORK.  121 

*  Lam  1854,  e^  142,  as  to  New  York  dtj. 

»  Laws  1853,  ch.  136. 

*"  Lam  1852,  ch,  228;  XotM  1854,  ch,  3,  232. 

**  New.    See  special  dkartera,  Laws  1859,  ch,  336,  612; 

XacM  1863,  ch,  397,  447 ;  Lam  1864»  cA.  461,  462. 
«  XeuM  1848,  c^  37. 
"  New. 

"  Xotra  1848,  ch,  40. 
"  Xottw  1857,  ch,  262. 
"  New.    See  special  charters,  Lam  1863,  cA.  74;  Lam 

1864,  c^  136,  137,  463. 
••  Lam  1853,  ch,  117. 
"  Xou;*  1851,  ch,  122. 
**  Xouv  1857,  ch,  776 ;  ZotM  1864,  ch.  269. 

§  392.  A  charter  must  be  prepared,  setting  forth :  gJ^'^Ej^ 

1.  The  name  of  the  corporation ; 

2.  The  purpose  for  which  it  is  formed ; 

3.  The  place  or  places  where  its  business  is  to  be 
transacted; 

4.  The  term  for  which  it  is  to  exist ; 

5.  The  number  of  its  dbectors  or  trustees,  and  the 
names  and  residences  of  those  who  are  appointed  for 
the  first  year;  and, 

6.  The  amount  of  its  capital  stock,  if  any ;  and 
the  number  of  shares  into  which  it  is  divided. 

S  393.  The  charter  of  a  road  company  must  also  charter  of 

road  ooDi' 

state :  p«v« 

1.  The  kind  of  road  intended  to  be  constructed ; 

2.  The  places  from  and  to  which  the  road  is  intended 
to  be  run; 

3.  The  counties  through  which  it  is  intended  to  be 
run;  and, 

4.  The  estimated  length  of  the  road. 

Laws  1850,  ch,  140 ;  Lam  1847,  ch,  210 ;  made  uniform 
with  each  other. 

§  394.  The  charter  of  an  intended  corporation  must  g^Jj^^ST 
be  subscribed  by  three  or  more  persons,  two  of  whom  Jg^^ 
at  least  must  be  citizens  of  this  state,  and  must  be 

16 
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acknowledged  by  them  before  a  commissioner  of 
deeds. 

BanWDj^  g  395.  The  charter  of  a  corporation  designed  to 
*ncj^°^-  carry  on  the  business  of  banking  or  insurance  must 
be  presented  to  the  superintendent  of  the  banking  or 
insurance  department,  as  the  case  may  be,  who  must 
indorse  his  approval  thereon,  but  may,  as  a  condition 
thereof,  require  the  name  of  the  corporation  to  be 
changed,  if  it  is,  in  his  judgment,  likely  to  mislead 
the  public. 

This  provision  is  at  present  applicable  only  to  insurance 
companies  (Laws  1853,  ch,  466). 

Petition.  g  396.  A  petition  must  be  presented  with  the 
charter  of  an  intended  corporation,  to  the  county 
court  of  the  county  in  which  its  principal  place  of 
business  is  to  be  situated,  asking  that  the  charter  be 
examined,  approved  and  filed,  and  an  order  of  ineor- 
poration  granted. 

This,  and  the  next  three  sections,  are  new. 

M.  g  397.  A  petition  for  incorporation  must  declare 

the  truth  of  the  statements  of  the  charter,  and  must 
be  subscribed  by  all  the  persons  who  subscribed  the 
charter,  and  verified  by  their  oaths. 

£^d-  g  398.  Upon  the  presentation  of  a  petition  for 
petition,  incorporation,  the  court  must  inquire  into  the  facts ; 
and  if  satisfied  that  the  matters  stated  in  the  petition 
are  true,  and  that  the  proceedings  have  been  had  in 
conformity  with  the  law,  an  order  must  be  made  by 
the  court  declaring  that  the  charter  is  approved,  and 
that  upon  the  filing  of  the  order,  charter  and  petition, 
the  subscribers  of  the  charter  shall  be  a  corporation, 
for  the  purposes,  and  upon  the  terms  therein  stated. 

SXJ^en  S  399.  Upon  the  filing  of  the  order,  charter,  and 
fonned.  petition,  mentioned  in  the  last  section,  with  the  clerk 
of  the  county  in  which  the  order  was  made,  and  of  a 
duplicate  thereof  with  the  secretary  of  state,  the 
subscribers  of  the  charter  are  a  corporation  for  the 
purposes  and  upon  the  terms  therein  stated. 
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g  400.  Ex<^pt  when  otherwise  provided,  a  person  who  aw 

.  .  corpora- 

oecomes  a  corporator  m  a  private  corporation,  upon  tor». 
the  issue  of  stock  to  him  and  his  acceptance  thereof. 


ARTICLE  n. 

COBPOBATB  STOCK. 

SBOnoN  401.  Subscriptionfl  for  stock. 

402.  Bemedics  for  non-pajment  of  subscription. 

403.  Issue  of  stock. 
404  Transfers  of  stock. 

405.  Orer-issue  of  stock. 

406.  Purchase  of  stock  by  the  corporation. 

407.  Dividend. 

g  401.  A  subscription  to  the  stock  of  a  corporation  g^^p- 
about  to  be  formed,  is  to  be  held  for  the  benefit  of  the  »to«k. 
corporation,  when  it  is  formed,  and  may  be  enforced 
by  it. 

Hamilton  ft  Dansyille  Flankroad  Co.  v.  Rice,  T  Barh.^  157 ; 
Schenectady  ft  Saratoga  Flankroad  Co.  v,  Tliatcher,  11 
K.  r:,  102;  Lake  Ontario,  ftc.,  R.  R.  Co.  v.  Mason,  16 
Ni  r.,  451 ;  Rensselaer  ft  Washington  Flankroad  Co. 
V.  Barton,  /d,  457,  note;  but  see  Foughkeepsie  ft  Salt 
Foint  Flankroad  Co.  v.  Grifian,  24  K.  K,  150. 

§  402.  When  a  corporation  is  authorized  by  its  char-  Remodiea 
ter,  or  by  the  terms  of  subscription,  to  forfeit  stock  for  p?ymTnt  ^ 

"^  of  subucrlp 

non-payment,  it  may  either  forfeit  the  stock,  or  recover  ^^ 
the  amount  of  the  subscription,*  but  cannot  do  both.* 

*  Harlem  Canal  Co.  v,  Seixas,  2  ffaU,  504;  The  Same  v. 

Spear,  id.,  510;  Fahner  v.  Lawrence,  3  Sandf.,  161 ; 
Union  Turnpike  Co.  v.  Jenkins,  1  Cai.,  381 ;  Goshen 
Turnpike  Co.  v.  Hortin,  9  JoJma.,  217;  Dutchess 
Cotton  Manufactorj  v,  Davis,  14  id,  238. 
'  Small  V,  Herkimer  Manufacturing  Co.,  2  N,  Z,  330. 

§  403.  Stock  is  issued  by  placing  it  in  the  name  of  iseueof 
the  stockholder  upon  the  books  of  the  corporation  ;* 
unless  the  issue  of  a  certificate  is  required  by  the 
charter  or  by-laws,  in  which  case  the  stock  is  issued 
by  the  execution  and  delivery  of  the  certificate.* 

*  Thorp  V.  Woodhull,  1  Sanc(f.  Ch.^  411. 

*  Jones  V.  Terre  Haute  R.  R.  Co.,  17  How,  iV.,  529. 
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^ttD^  S  404.  A  oertifloate  of  stock  may  be  transfeired 
like  any  other  personal  property ;  and  a  transfer 
on  the  books  of  the  corporation  is  not  necessary, 
between  the  parties  to  the  transfer  ;^  bnt  a  certificate 
is  not  a  negotiable  instmment,'*and  a  transfer  does 
not  confer  greater  rights  against  the  corporation  than 
the  former  holder  of  the  stock  possessed. 

*  Bank  of  Utica  v.  Smallej,  2  Oow.  V!0 ;  Commercial 
Bank  v.  Koitright,  22  Wend.,  348 ;  Gilbert  v,  Man- 
chester Iron  Co.,  11  TTcnd,  62t. 

'  Dunn  V,  Commercial  Bank,  11  Barb^  580 ;  Stebbins  v. 
Phoenix  Fire  Ins.  Co.,  3  Paigef  350;  Mechanics' 
Bank  v.  N.  Y.  A  Kevr  Haven  B.  B.  Co.,  13  Ni  T.^ 
599;  McCready  v.  Bumsey,  6  Duer^  574. 


Orerisiae 
of  stock. 


%  405.  A  corporation  whose  capital  is  limited  by  its 
charter,  either  in  amount  or  in  number  of  shares,  can- 
not issue  valid  certificates  in  excess  of  the  limit  thus 
prescribed. 

Mechanics'  Bank  v.  N.  Y.  ft  New  Haven  B.  B.  Ca,  13 
N.  K,  599. 


SSb^thi     S  406.  Unless  otherwise  provided,  a  corporation 
^>onr      may  purchase,  hold  and  transfer  shares  of  its  own 
stodk. 

CSty  Bank  of  Columbns  v.  Bmce,  17  N,  Z,  507.  But 
to  the  contrary  was  Barton  v.  Port  Jackson  Plank- 
road  Co.,  17  £airb^  397. 

DiYidend.  S  407.  A  dividend  belongs  to  the  person  in  whose 
name  the  stock  stands  upon  the  books  of  the  corpora- 
tion on  the  day  when  it  becomes  payable. 


ARTICLE  m. 

COBPOBATB  P0WBB8. 

Sionoy408.  Qeneral  powers. 

409,  410.  By-laws  and  other  powers. 

411.  Mode  of  actmg. 

412.  Meetings  and  agencies. 

413.  Meetings  of  pnblic  corporations. 

414.  Mode  of  exercising  power. 

415.  Qeneral  restriction. 
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8ioiK»r  416.  Bzerdse  of  banUiig  powers  pfohibitod. 

417.  Liabilitj  of  8tockholder& 

418.  Quorum. 

419.  Powers  of  foreign  corporations. 

420.  Their  liabiUties. 

421.  Power  of  ooOegeSi  fto,  to  take  proper^. 

422.  Power  of  dtiea,  Aa,  to  take  property. 

423.  Power  of  Bduxd  offloers  to  take  property. 

S  408.  Every  ooiporation,  by  virtue  of  its  existence  oenena 
as  sach,  has  the  following  powers,  unless  otherwise 
specially  provided:^ 

1.  To  have  succession  by  its  corporate  name,  for 
the  period  limited  by  its  charter ;  and  when  no  i>eriod 
is  limited,  perpetually ;  subject  to  the  power  of  the 
legislature  as  hereinbefore  declared ; 

2.  To  maintain  and  defend  judicial  proceedings ; 

3.  To  make  and  use  a  common  seal,  and  alter  the 
same  at  pleasure ; 

4.  To  hold,  purchase  and  transfer  such  real  and  per- 
sonal property  as  the  purposes  of  the  corporation 
require,  not  exceeding  the  amount  limited  by  its 
charter; 

5.  To  appoint  and  remove*  such  subordinate  offi- 
cers and  agents,  as  the  business  of  the  corporation 
requires,  and  to  allow  them  a  suitable  compensation ; 

6.  To  make  by-laws,  not  inconsistent  with  the  law 
of  the  land,  for  the  man^ement  of  its  property,  the 
regulation  of  its  affairs,  and  the  transfer  of  its  stock ; 

7.  To  admit  and  remove  members ;'  and, 

8.  To  enter  into  any  obligation  essential  to  the 
transaction  of  its  ordinary  affairs/ 

>  The  first  six  subdivisions  are  in  substance  the  same  as 
1  B.  S.,  599,  §  1. 

*  PawoeU  V.  Charles,  13  TTendL,  473. 

*  2  Kent's  Cam.,  224.    See  Fawoett  v,  CSiarles,  13  WentL^ 

473. 

*  Beers  v.  Phoenix  Glass  Ca,  14  Barb.,  358;  Partridge  v. 

Badger,  25  id.,  146;  Mead  v.  Keeler,  24  tdL,  20;  Cur* 
tis  V.  Leavitt,  15  K.  K,  9. 
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Sd  o^«r        S  409.  The  by-laws  of  a  corporation  are  the  regu- 

powen.      lations  subordinate  to  the  charter,  prescribed  for  the 

government  of  its  officers.    They  must  be  made  by 

the  corporators  in  general  meeting,  unless  the  charter 

prescribes  another  body  or  a  different  mode. 

This  and  the  four  sectionB  following  are  new. 

"•  S  410.  The  powers  and  duties  of  corporations,  the 

time,  place  and  manner  of  exercising  the  corporate 
powers,  the  means  by  which  persons  may  become 
members  or  lose  membership,  the  kind  and  number 
of  officers,  and  the  manner  of  their  appointment  or 
removal,  are  prescribed  by  this  Code,  or  by  the  statutes 
relating  to  the  corporations  respectively,  or  the  by- 
laws made  in  pursuance  of  law. 

J^f'  g  411.  A  corporation  may  act: 

1.  By  writing,  under  the  corporate  seal ; 

2.  By  writing,  signed  by  an  authorized  agent ; 

3.  By  resolution  of  the  corporators,  directors,  or 
other  managing  body ;  or, 

4.  By  an  authorized  agent. 

B*k  of  Columbia  v.  Pateraon,  7  Oranch^  297;  Dunn  v.  St 
Andrews,  14  Johns.^  118 ;  Danforth  v.  Schoharie  Turnp. 
Co.,  12  id,,  227.  See  East  London  W.  Wks.  v.  Bailey, 
4  Bing.,  283 ;  Beverly  v.  Lhicoln  Gas  Co.,  6  Ad.  &  EL, 
829;  Henderson  v.  Royal  Mail  Nay.  Co.,  b  EL  db  BL, 
409. 

JSdHSJSn.        S  412.  Unless  otherwise  expressly  authorized  by 
^**''  its  charter,  the  meetings  of  the  corporators,  directors 

or  other  managing  body  of  a  corporation,  must  be 
held  within  the  jurisdiction  of  the  state  by  whose 
authority  the  corporation  was  created.  It  may,  how- 
ever, also  have  agencies  elsewhere. 

?nbiic°Si?'      S  413.  The  meetings  of  a  public  corporation,  or  of 
porauons.    jjg  officcrs,  must  bc  held  within  the  limits  of  its  own 
jurisdiction. 
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S  414.  Where  the  law  expressly  confers  power  upon  ^<^**^ 
a  corporation  to  do  an  act  in  a  certain  mode,  its  power. 
power  is  confined  to  the  mode  prescribed. 

-  McSpedon  v.  Mayor  of  N.  Y.,  1  Bosw^  601;  McCullough 
V.  M088,  5  Denio^  567 ;  Fanners*  Loan  and  Trust  Corn- 
pan  j  V.  Carroll,  6  Baarh^  613  ;*  Bradj  v,  KayoT^  &c^  of 
New  York,  2  Bosw^  173. 

§  415.  Besides  the  powers  and  duties  specified  in  ^^\ 
this  chapter,  and  such  others  as  are  expressly  con- 
ferred by  statute,  or  may  be  necessary  to  the  exercise 
of  the  powers  so  conferred,  a  corporation  has  no  other 
power. 

1  A  iS;  600,  §  3. 

§  416.  No  corporation,  unless  it  is  expressly  incor-  Bxerdseor 
porated  for  banking  purposes,  possesses  the  power  of  gJ^^P™" 
discounting  bills,  notes  or  other  evidences  of  debt, 
of  receiving  deposits,  of  buying  gold  and  silver  bullion 
or  foreign  coins,  of  buying  and  selling  bills  of  ex- 
change, or  of  issuing  bills,  notes  or  other  evidences 
of  debt,  upon  loan  or  for  circulation  as  money. 

IRS^  600,  §  4. 

§  417.  When  the  whole  capital  of  a  corporation  is  Liability 
not  paid  in,  and  the  capital  paid  is  insufBcient  to  holders, 
satisfy  the  claims  of  its  creditors,  each  stockholder 
is  bound  to  pay,  on  each  share  held  by  him,  the  sum 
necessary  to  complete  the  amount  of  such  share  as 
fixed  by  the  charter,  or  such  proportion  of  that  sum 
as  is  required  to  satisfy  the  debts  of  the  corporation. 

1  R.  5.,  600,  §  5. 

g  418.  When  the  corporate  powers  of  a  corporation  Qnomm. 
are  directed  by  its  charter  to  be  exercised  by  any 
particular  body,  or  number  of  persons,  a  majority  of 
such  body,  or  persons,  if  not  otherwise  provided  by 
the  charter,  is  a  suflBcient  number  to  form  a  board 
for  the  transaction  of  business.  Such  board  must  be 
convened  in  the  mode  prescribed  by  the  charter  or 
by-laws,  or  by  notice  to  all  the  members  thereof 
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within  the  state ;  and  every  decision  of  a  minority 
of  the  persons  thus  duly  assembled  as  a  board,  is  as 
valid  as  if  made  by  alL 

1  R  iSr.,  600,  §  6. 

SJSS?  wf      S  ^9-  -^  foreign  corporation  can  perform  no  act  in 
pon&onB.    thig  state,  which  is  forbidden  by  the  laws  or  is  con- 
trary to  the  policy  of  the  state. 

bSmJK*"  S  420.  Every  act  of  a  foreign  corporation  done  in 
this  state  is  snbject  to  its  laws,  and  the  corporation 
itself  may  be  sued  in  the  manner  prescribed  by  the 
Code  op  Civil  Pboobdukb. 

TOikSJf  S  421.  Any  corporation,  being  a  college  or  other 
fS^^^  literary  institution  of  this  state,  may  take  and  hold 
property,  both  real  and  personal,  subject  to  such  con- 
ditions and  visitations  as  may  be  prescribed  by  the 
donor,  and  agreed  to  by  the  corporation,  in  trust  for 
any  of  the  following  purposes : 

1.  To  establish  and  maintain  an  observatory ; 

2.  To    found   and   maintain   professorships   and 
scholarships ; 

3.  To  provide  and  keep  in  repair  a  place  for  ihe 
burial  of  the  dead ;  or, 

4  For  any  other  specific  purpose  comprehended 
in  the  general  objects  authorized  by  its  charter. 

Laws  of  1840,  ch.  318. 

Powerof  g  422.  The  corporation  of  any  city  or  village  of 
JjJ^p"*-  this  state  may  take  and  hold  property,  both  real  and 
personal,  subject  to  such  conditions  as  may  be  pre- 
scribed by  the  donor,  and  agreed  to  by  the  corpora- 
tion, in  trust  for  any  purpose  of  education,  or  for  the 
diffusion  of  knowledge,  or  for  the  relief  of  distress, 
or  for  fire-engine  houses,  reservoirs,  or  public  docks,  or 
for  parks,  gardens,  or  other  grounds  for  health  and 
recreation,  or  for  ornament  or  military  exerdse  and 
parade,  within  or  near  such  incorporated  city  or  vil- 
lage. 

Ih.f  with  Bome  additioDS. 
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<S  423.  The  Bchool  commissioners  of  any  town,  and  Power  of 

^  school  ofll- 

the  trustees  of  any  school  district,  may  take  and  hold  JJ^^Jf*"* 
property,  both  real  and  personal,  in  tmst  for  the  bene- 
fit of  the  schools  of  the  town  or  district,  and  for  such 
purposes  are  to  be  deemed  corporations. 

Ih, 


ARTICLE  IV. 

DISSOLUTION  or  CORPOBATIOKB. 

SKmoir434  How  dissolyed. 

426.  Forfeiture  for  non-nser. 

426.  Trustees  in  case  of  dissolution. 

427.  Their  powers. 

428.  Benyal. 

S  424.  A  corporation  is  dissolved : 

1.  By  the  expiration  of  the  time  limited  by  its  ^^^ 
charter;  or, 

2.  By  a  judgment  of  dissolution,  in  the  manner 
provided  by  the  Code  of  Otvil  Pboobdukb. 

The  reference  is  to  the  Code  of  Civil  Procedure,  ss  re- 
ported complete. 

S  425.  If  any  corporation  hereafter  created  is  not  vorfeitiirt 
organized,  and  engaged  in  the  transaction  of  business,  hmt. 
within  one  year  from  the  date  of  its  incorporation, 
its  dissolution  may  be  adjudged;^  unless  a  different 
time  within  which  its  business  must  be  commenced, 
is  fixed  by  law.* 

'  1  £  5.,  600,  g  t,  omitting  the  words  ^'bj  the  legisla- 
ture,** alter  "  created  ;**  and  modified  b7  making  the 
dela/  cause  for  aJudgmerU  of  dissolution  only. 

'  This  qualification  which,  bj  Laws  of  1846,  ch.  156,  was 
applied  to  railroad  corporations,  is  here  made  ap> 
plicable  to  all  kinds. 

S426.  Upon  the  dissolution  of  any  corporation,  Tnuitmin 
unless  other  persons  are  appointed  by  the  legislature,  distoinuon. 
or  by  some  court  of  competent  authority,  its  directors, 
trustees  or  managers,  at  the  time  of  its  dissolution, 
become  the  trustees  of  the  creditors  and  stockholders 

17 
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of  the  corporation  dissolved,  and  have  power  to  settle 
its  affairs,  collect  and  pay  debts,  and  divide  among 
tiie  stockholders  the  property  that  remains  after  the 
payment  of  debts  and  necessary  expenses ;  and  for 
this  purpose  may  maintain  or  defend  any  judicial 
proceeding. 

IR&,  600,  §  9. 

S  427.  The  trustees  mentioned  in  the  last  section 
are  jointly  and  severally  responsible  to  the  creditors 
and  stockholders  of  the  corporation,  to  the  extent 
of  its  property  in  their  hands. 

IRS,,  601,  g  10. 

Btfino. '       §  428.  A  corporation  once  dissolved  can  be  revived 
only  by  the  same  power  by  which  it  could  be  created. 


Their 
powers. 


How  fur 
thetab- 
Jeetof 
owner  tlilift. 


CHAPTER  IV. 

PBODUOTS  OF  THB  MIND. 

SECnov  429.  How  far  the  subject  of  ownership. 

430.  Joint  authorship. 

431.  Transfer. 

432.  Effect  of  publication. 

433.  Subsequent  inyentor,  author,  ftc. 

434.  Private  writings. 

5  429.  The  author  of  any  product  of  the  mind, 
whether  it  Ib  an  invention,  or  a  composition  in  letters 
or  art,  or  a  design,  with  or  without  delineation,  or 
other  graphical  representation,  has  an  exclusive  own- 
ership therein,  and  in  the  representation  or  expression 
thereof,  which  continues  so  long  as  the  product,  and 
the  representations  or  expressions  thereof  made  by 
him,  remain  in  his  possession. 


gjj|t«»-  §  430.  Unless  otherwise  agreed,  a  product  of  the 
mind,  in  the  production  of  which  several  persons  are 
jointly  concerned,  is  owned  by  them  as  follows : 

1.  K  the  product  is  single,  in  equal  proportions ; 
or, 
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2.  If  it  is  not  single,  in  proportion  to  the  contribu- 
tion of  each. 

§  431.  The  owner  of  any  product  of  the  mindi  or  TrMtfer. 
of  any  representation  or  expression  thereof,  may 
transfer  his  property  in  the  same. 

§  432.  K  the  owner  of  a  product  of  the  mind  inten-  ^"J^/ 
tionally  makes  it  public,  a  copy  or  reproduction  may  ^ 
be  made  public  by  any  person,  without  responsibility 
to  the  owner,  so  far  as  the  law  of  this  state  is  con- 
cerned. 

The  protection  afforded  by  act  of  Congress  is  a  matter  of 
federal  legislation,  with  which  the  state  cannot  interfere. 

S  433.  K  the  owner  of  a  product  of  the  mind  does  Bnbteqaent 

Inventor. 

not  make  it  public,  any  other  person  subsequently  wtiior.Ac. 
and  originally  producing  the  same  thing,  has  the 
same  right  therein  as  the  prior  author,  which  is 
exclusive  to  the  same  extent,  against  all  persons 
except  the  prior  author,  or  those  claiming  under  him. 

S  434.  Letters,  and  other  private  communications  Private 
in  writing,  belong  to  the  person  to  whom  they  are 
addressed  and  delivered;  but  they  cannot  be  pub- 
lished against  the  will  of  the  writer,  except  by  author- 
ity of  law. 

See  Woolsey  v.  Jndd,  4  Duer^  389,  and  cases  there  cited; 
Eyre  v,  Higbee,  22  Mow,  Fr^  198. 


OHAPTEE  V. 

OTHEB  KINDS  OF  PBBSOKAL  PKOPBETT. 

Sbotiov  436.  Trade-marks  and  signs. 

436,  437.  Good-will  of  business. 
438.  Tiae  deeds. 

S  435.  One  who  produces  or  deals  in^  a  particular  Jjjjj^^ 
thing,  or  conducts  a  particular  business,'  may  appro-  ^^v^ 
priate  to  his  excliisive  use,  as  a  trade-mark,  any  form, 
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symbol  or  name,  which  has  not  been  so  appropriated 
by  another,  to  designate  the  origin  or  ownership  tiieie- 
of ;  but  he  cannot  exclusively  appropriate  any  desig- 
nation or  part  of  a  designation,  which  relates  only  to 
the  name,  quality  or  description  of  the  thing  or  busi- 
ness.' 

*  Taylor  v.  Oarpenter,  2  Scmeff.  Oh.,  603. 
'  Howard  v.  HenriqueSi  3  Saneff.,  *125, 

*  Amoflkeag  Manufacturing  Go.  v.  Spear,  2  Scm^^  599 ; 

Fetridge  v.  Wells,  4  JJbb.  Pr^  144. 

Good  win  S  436.  The  good-will  of  a  business  is  the  expecta- 
tion  of  continued  public  patronage,  but  it  does  not 
include  a  right  to  use  the  name  of  any  person  from 
whom  it  was  acquired. 

Howe  V.  Searing,  6  Boew^  354;  10  Atb,  iV.,  264. 

Id.  5  437.  The  good-will  of  a  business  is  property, 

transferable  like  any  other. 

Titiedeeds.  §438.  Instruments  essential  to  the  title  of  real 
property,  and  which  are  not  kept  in  a  public  office  as 
a  record  pursuant  to  law,  belong  to  the  person  in 
whom,  for  the  time  being,  such  title  may  be  vested, 
and  pass  with  the  title. 
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PART  IV. 

ACQUISITION  OF  PBOPEBTT. 

Title  L  Modes  in  which  property  may  be  acquired* 

n.  Occupancy. 
HL  Accession. 
IV.  Transfer. 

V.  Will 
YL  Succession. 


TITLE  L 

MODES  m  WHICH  PBOPEBTT  MAT  BE  ACQUIBED. 

2  439.  Property  is  acquired  by 

1.  Occupancy; 

2.  Accession; 

3.  Transfer; 

4.  Will;  or, 

5.  Succession. 


TITLE  n. 


OCCUPANCY. 


Bacnas  440.  Simple  oconpanoj. 
441.  Prescription. 


S  440.  Occupancy  for  any  period  confers  a  title  simple  o* 
sufficient  against  all  except  the  state  and  those  who 
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have  title  by  prescriptioD,  accession,  transfer,  will  or 
succession. 

Jackson  v.  Hazen,  2  Jckiu^  22;  Smith  v.  LonllArd.  10 
ii,  338;  Jackson  v.  Denn,  6  Cbur.,  200;  see  Spencer 
V.  Tobeji  22  Barb.,  260;  Olute  v.  Yoris,  31  id,,  611. 

^wcrirt  S  441*  Occupancy  for  the  period  prescribed  by  the 
GoDB  OF  OiYiL  Pbocedubb  as  sufficient  to  bar  an 
action  for  the  recovery  of  the  property,  confers  a  title 
thereto,  denominated  a  title  by  prescription,  which  is 
sufficient  against  all. 


TITLE  m. 

ACCESSION. 

Chaprr  L  To  real  prq>erty. 

n.  To  personal  property. 


OHAPTEE  L 

ACCESSIOK  TO  BBAIi  PBOPEBTT. 

SBonov  442.  Fixtures. 

443.  JUluvion. 

444.  Sudden  remoyal  of  bank. 

445.  lalandSi  in  navigable  streams. 

446.  In  unnavigable  streams. 

447.  Islands  formed  by  division  of  stream. 

448.  Abandoned  bed  of  stream. 

Fiztiires.  S  442.  Whcu  a  person  affixes  his  property  to  the 
land  of  another,  without  an  agreement  permitting  him 
to  remove  it,  the  thing  affixed  belongs  to  the  owner 
of  the  land,  unless  he  chooses  to  require  the  former 
to  remove  it. 

ADiiTion.  g  443.  Where,  from  natural  causes,  land  forms 
by  imperceptible  degrees^  upon  the  bank  of  a  river 
or  stream,  navigable  or  not  navigable,  either  by 
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accamulation  of  material,*  or  by  the  recession  of 
the  stream,'  such  land  belongs  to  the  own^  of  the 
bank,  subject  to  any  existing  right  of  way  over 
the  bank. 

*  Halsey  v.  McOormidc,  18  K.  7!,  14*7 ;  Emans  v.  Tom- 

buU,  2  Johns.,  313.    If  the  formatton  if  sadden,  it 
belongs  to  the  state  (Ih), 

*  Emans  v.  Turnbnll,  2  Johna^  813* 

*  Code  KiJ^pokon,  Art  566,  667. 


Saddra  re- 
moval oC. 


§  444.  K  a  river  or  stream,  navigable  or  not  navi- 
gable, carries  away,  by  sadden  violence,  a  considera- 
ble and  distinguishable  part  of  a  bank,  and  bears  it 
to  the  opposite  bank,  or  to  another  part  of  the  same 
bank,  the  owner  of  tiie  part  carried  away  may 
reclaim  it,  within  a  year  after  the  owner  of  the 
land  to  which  it  has  been  united  takes  possession 
thereof. 

This  and  the  foor  sections  following  are  similar  to  those 
of  the  Code  Kapoloon,  Art  569-563. 

S  445.  Islands,  and  accumulations  of  land,  formed  iMaodtin 
in  the  beds  of  streams  which  are  navigable,  belong  aSmmi. 
to  the  state,  if  there  is  no  title  or  prescription  to  the 
contrary. 

S  446.  An  island,  or  an  accumulation  of  land,  biaodiin 
formed  in  a  stream  which  is  not  navigable,  belongs  nari^bie!^ 
to  the  owner  of  the  shore  on  that  side  where  the 
island  or  accumulation  is  formed,  or,  if  not  formed 
on  one  side  only,  to  the  owners  of  the  shore  on 
the  two  sides,  divided  by  an  imaginary  line  drawn 
through  the  middle  of  the  river. 

S  447.  If  a  stream,  navigable  or  not  navigable,  in  ujands 
forming  itself  a  new  arm,  divides  itself  and  sur-  ^S^^lt 
rounds  land    belonging  to  the  owner  of  the  shore, 
and  thereby  forms  an  island,  the  island  belongs  to 
such  owner. 

§448.  If  a  stream,  navigable  or  not  navigable,  ^f^^ 
forms  a  new  coiurse,  abandoning  its  ancient  bed,  the 
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owners  of  the  land  newly  occupied  take,  by  way  of 
indemnity,  the  ancient  bed  abandoned,  each  in  pro- 
portion to  the  land  of  which  he  has  been  deprived. 


Aeoeuion 
by  uniting 
••▼end 
things. 


Principil 
pftrt,  what 


U. 


OHAPTEB  n. 

AOCESSIOK  TO  PEBSOKAL  PEOPBBTT. 

The  provisions  of  this  ohapteri  except  g  466,  are  similar 
to  those  of  the  Ck>de  Napoleon  and  the  Code  of 
Louisiana. 

Sicmov  449.  Aooession  by  uniting  several  things. 
460,  461.  Principal  part,  what. 

462.  Uniting  materials  and  workmanship. 

463.  Inseparable  materials. 

464.  Materials  of  several  owners. 
466.  Willful  trespassers. 

466.  Owner  may  elect  between  the  thing  and  its  value. 

467.  Wrongdoer  liable  in  damages. 

S  449.  When  things  belonging  to  different  owners 
have  been  united  so  as  to  form  a  single  thing,  and 
cannot  be  separated  without  injury,  the  whole  belongs 
to  the  owner  of  the  thing  which  forms  the  principal 
part,  who  must,  however,  reimburse  the  value  of  the 
residue  to  the  other  owner,  or  surrender  the  whole  to 
him. 

S  450.  That  part  is  to  be  deemed  the  principal,to 
which  the  other  has  been  united  only  for  the  use, 
ornament  or  completion  of  the  former,  unless  the 
latter  is  the  more  valuable,aDd  has  been  united  with- 
out the  knowledge  of  its  owner,  who  may,  in  the  lat- 
ter case,  require  it  to  be  separated  and  returned  to  him, 
although  some  injury  should  result  to  the  thing  to 
which  it  has  been  united. 

S  451.  If  neither  part  can  be  considered  the  princi- 
pal, within  the  rule  prescribed  by  the  last  section,  the 
more  valuable,  or,  if  the  values  are  nearly  equal, 
the  more  considerable  in  bulk,  is  to  be  deemed  the 
principal  part. 
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$  452.  If  one  makes  a  thing  from  materials  be-  u»[^^ 
longing  to  anoHier,  tiie  latter  may  claim  the  thing  ^^f^- 
on  leimbonnng  the  value  of  the  workmanship,  unless 
the  value  of  the  workmanship  exceeds  the  value 
of  the  materials,  in  which  case  the  thing  belongs  to 
the  maker,  on  reimbursing  the  value  of  the  materials. 

S  453.  Where  one  has  made  use  of  materials  ibmpm. 
which  in  part  belong  to  him  and  in  part  to  another,  ^^*^' 
in  order  to  form  a  thing  of  a  new  description,  with- 
out having  destroyed  any  of  the  materials,  but  in 
such  a  way  tiiat  tiiey  cannot  be  separated  without 
inconvenience,  the  thing  formed  is  common  to  both 
proprietors;  in  proportion,  as  respects  the  one,  of 
the  materials  belonging  to  him,  and  as  respects  the 
other,  of  the  materials  belonging  to  him  and  the  price 
of  his  workmanship, 

S  454.  When  a  thing  has  been  formed  by  the  ibteruoi, 

of  teyonl 

admixture  of  several  materials  of  different  owners,  ownan. 
and  neither  can  be  considered  the  principal  substance, 
an  owner,  without  whose  consent  the  admixture  was 
made,  may  require  a  separation,  if  the  materials  can 
be  separated  without  inconvenience.  If  they  cannot 
be  thus  separated,  the  owners  acquire  the  thing  in 
common,  in  proportion  to  the  quantity,  quality,  and 
value  of  their  materials ;  but  if  the  materials  of  one 
were  far  superior  to  those  of  the  others,  both  in 
quantity  and  value,  he  may  claim  the  thing  on  reim- 
bursing to  the  others  the  value  of  their  materials. 

S  455.  The  foregoing  sections  of  this  article  are  wranii 
not  applicable  to  cases  in  whidi  one  willfully  uses 
the  materials  of  another  without  his  consent;  but, 
in  such  cases,  the  product  belongs  to  the  owner  of 
the  material,*  if  its  identity  can  be  traced. 

SUsbuiT-  V,  ICcOoon,  3  K.  T^  379. 

S  456.  In  all  cases  where  one,  whose  material  ^^^^ 
has  bcOTi  used  without  his  knowledge,    in  order  \Z^^ 
to  form  a  product  of  a  different  description,  can  ^^•^■^ 

18 
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claim  an  interest  in  such  prodaet,  he  has  an  option  to 
demand  either  restitution  of  his  material,  in  kind«  in 
the  same  quantity,  weight,  measure,  and  quidity, 
or  the  value  thereof;  or  where  he  is  entitled  to  the 
product,  the  value  thereof  in  place  of  the  product 

lUbSS?"      S  457.  One  who  wrongfully  employs  materiids  be- 

^^"^^8^     longing  to  another,  is  liable  to  him  in  damages,  as 

well  as  under  the  foregoing  provisions  of  this  chapter. 


TITLE  IV. 

TRANSFER. 

Ghiftib    L  Transfer  in  general 

n.  Transfer  of  real  property. 
IIL  Transfer  of  personal  property. 
IV.  Recording  transfers. 
V.  Unlawful  transfers. 

The  obligations  of  the  parties  to  a  transfer  for  considera. 
tion,  or  to  a  contract  of  hiring,  are  regulated  hj  the 
titles  on  Sales,  on  Exchange,  and  on  Hiring.  Trans- 
fers in  trust  for  tiie  benefit  of  creditors  are  regulated 
hy  the  Part  on  Debtor  and  Creditor. 


OHAPTEE  I. 

TRANSFER     IK  GENERAL. 

AimoLB    L  Definition  of  transfer. 

n.  What  may  be  transferred. 
nL  Mode  of  transfer. 
IV.  Interpretation  of  grants. 
V.  Effect  of  transfer. 


ARTICLE  I 

DSJUNITION  OV  TBAK8FEB* 

Sioiioir  458.  Transfer,  what 

459.  Transfer  a  contract. 
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5  458.  Transfer  is  an  act  of  the  parties,  or  of  the  ^^'<"^ 
law,  by  which  the  title  to  property  is  conveyed  from 
one  living  person  to  another. 

S  459.  A  voluntary  transfer  is  an  executed  contract,  ^JSi;*|[* 
subject  to  all  rules  of  law  concerning  contracts  in 
general  ;^  except  that  a  consideration  is  not  necessary 
to  its  validity.* 

^Fletcher  v.  Pedc,  6  Oramch,  136;  People  v,  Flatt,  17 
Johna^  195;  Varick  v,  Briggs,  22  Wmd^  643;  see 
Van  Bensselaer  v.  Ball,  19  N,  7,,  100,  105. 

*  This  daoae  was  proposed  for  enactment,  in  regard  to 
grants  of  real  property,  hj  the  Revisers  in  1828  (see 
SR&  [2d  «i],  593),  but  was  not  enacted.  It  is, 
however,  undoubted  law,  both  as  to  real  and  per- 
sonal property  (Bunn  v.  Winthrop,  1  Johns,  CK^  329 ; 
Irons  a  Smallpieoe,  2  J9L  <fc  AJUL^  551,  554;  JackscQ 
V,  Gkunsey,  16  Johns.^  189). 


ARTICLE  n. 

WHAT  IDLY  BB  TRAKSFEBBBD. 

Bmrnxys  460.  What  may  be  transferred. 

461.  Possibility. 

462.  Bight  of  entry. 

S  460.  Property  of  any  kind  may  be  transferred,  what  my 
except  as  otherwise  provided  by  this  article.  fened. 

See  Oonderman  v.  Smith,  41  Barb,^  404 ;  Lintuer  v,  Sny* 
der,  15  uf.,  621. 

S  461.  A  mere  possibility,  not  coupled  with  an  PMsibiuty. 
interest,  cannot  be  transferred. 

Jadcson  V.  Bradford,  4  Wend,^  619;  Tooley  v.  Dibble,  2 
ma,  641;  Otis  V.  Sill,  ^  Barb,,  HI;  Edwards  v.  Yar- 
ick,  5  Dm,,  664;  see  41  Barb,,  404;  19  N,  K,  384. 

S  462.  A  mere  right  of  re-entry,  or  of  repossession  bi^  or 
for  breach  of  a  condition  subsequent,   cannot  be  ^ 
transferred  to  any  one  except  the  owner  of  the  pro- 
perty afiBdcted  thereby. 

NicoU  V.  N.  Y.  &  Erie  R.  R.,  12  -»/:  T,  121 ;  Underbill  v. 
Saratoga  &  W.  B.  B.,  20  Barb,,  455,  464;  Van  Bens- 
selaer V.  Ball,  19  N,  Y.,  103. 
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ARTICLE  m. 


MODS  OV   TBAKSTBB. 


WbMionL 


Gnat, 

Delireiy 


DdiTaryto 
gnnteeit 
neoeeMrily 
mbfoliite. 


DeUmyln 
Mcrow. 


8iOiiO»463.  WhenonL 
464.  Grant,  what 
466.  Deliveiy  neoessaiy. 

466.  Date. 

467.  Delirery  to  grantee  is  neoeaaarily  abacdate. 

468.  Delivery  in  escrow. 

469.  Surrendering  or  oanoeling  grant 

470.  Constructiye  delirery. 

471.  When  yoluntazy  settlement  takes  effect 

S  463.  A  transfer  may  be  made  without  writing,  in 
every  case  in  which  a  writing  is  not  expressly  required 
1i>y  statute. 

4^  r.,497;  7JKtt*.,681. 

S  464.  A  transfer  in  writing  is  called  a  grant. 

S  465.  A  grant  takes  effect,  so  as  to  vest  the 
interest  intended  to  be  transferred,  only  upon  its 
delivery  by  the  grantor. 

IR  &,  738,  §  138.  A  deliTorj  after  the  grantor's  death 
is  of  no  effect  (Boosevelt  v,  Carow,  6  Barb^  190; 
Jackson  «.  Leek,  12  ITend,  107). 

S  466.  A  grant  duly  executed  is  presumed  to  have 
been  delivered  at  its  date. 

Harris  v,  Norton,  16  Barb,^  264. 

S  467.  A  grant  cannot  be  delivered  to  the  grantee 
conditionally.  Delivery  to  him^  or  to  his  agent  as 
such'  is  necessarily  absolute,  and  the  instrument 
takes  effect  thereupon,  discharged  of  any  condition 
on  which  the  delivery  was  made. 

'  Braman  v.  Bingham,  26  K  K,  483 ;  Worrall  v.  Hunn,  5 

21  r.,  229. 
*  Where  one  person  is  the  agent  of  both  parties,  deliveiy 

to  him  is  not  neoessarOj  absolute  (Iliff  «.  Cincinnati, 

^,  B.  B.,  13  Ohio  SL,  236). 

S  468.  A  grant  may  be  deposited  by  the  grantor 
with  a  third  person,  to  be  delivered  on  perform- 
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ance  of  a  condition,  and,  on  delivery  by  the  depositary, 
it  will  take  effect 

dark  V.  GifTord,  10  Wend.,  310. 

S  469.  Bedelivering  a  grant  of  real  property  to  the  enmndaiw 
grantor,  or  canceling  it,  does  not  operate  to  retransfer  ^fi^^^^ 
the  title. 

Jackson  v.  Anderaon,  4  TTendL,  4*74;  Jadraon  v.  Chase,  2 
Johns,,  84;  Rajnor  v.  Wilson,  6  MU,  469 ;  Nicholson  v, 
Halsey,  1  Johns,  Ch,,  417. 

S  470.  Though  a  grant  be  not  actually  delivered  coa^oo* 
into  the  possession  of  the  grantee,  it  is  yet  to  be  ^"f^- 
deemed  constractively  delivered  in   the  following 
cases: 

1.  Where  the  instniment  1b,  by  the  agreement  of 
the  parties  at  the  time  of  execution,  understood  to  be 
delivered,  and  under  such  circumstances  that  the 
grantee  is  entitied  to  immediate  delivery  ;^  or, 

2.  Where  it  is  delivered  to  a  stranger  for  the  bene- 
fit of  the  grantee,  and  his  assent  is  shown  or  may  be 
presumed.' 

*Scnigham  «.  Wood,  15  Wend.,  646;  seeBooserelt  v. 

Carow,  6  Barb,,  190. 
*  Church  V.  Gihnan,  16  TTend,  66$. 

$471.  A  grant  made  as  a  mere  gratuity  takes  effect  ^^^ 
upon  its  execution,  even  though  the  grantor  retains  ^S^^ 
its  possession,  unless  a  contrary  intention  appears. 

Soayerbya  v,  Arden,  1  Johns,  Oh,,  240 ;  Bonn  v,  Winthrop^ 


ARTICLE  IV. 

INTBBPBBTAXION  OV  QRAXtTB. 

SfOBOV  472.  Grants,  how  interpreted. 

473.  Limitations,  how  controlled. 

474.  Bedtals,  when  resorted  to. 
476.  Interpretation  against  grantor. 

476.  Irreconcilable  provisions. 

477.  Meaning  of  '*heirs  "  and  "issnet**  in  oartain  remaindmL 

478.  Words  of  inheritance^  nnneoessaiy. 
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gJ^J^  S  472.  Grants  are  to  be  interpreted  in  like  manner 
with  contracts  in  general,  except  so  far  as  is  other- 
wise provided  by  this  article. 

u^!^ow       S  473.  A  clear  and  distinct  limitation  in  a  grant  is 
**''^~"*^    not  controlled  by  other  words  less  dear  and  distinct. 

NicoU  v.  N.  Y.  A  Brie  R.  R.  Co.,  12  K.  F.,  129;  Jewett 
v.  Jewett,  16  Barb.^  160 ;  see  Thornhill  v.  Hall,  2  Clark 
Si  iln.,  22,  36. 

wSSI^'         S  474.  If  the  operative  words  of  a  grant  are  donbt- 
*^"^^^*     ful,  recourse  may  be  had  to  its  recitals  to  assist  the 
constraction. 

Ringer  v.  M'Cano,  3  if  <fe  WI,  343 ;  Bailey  v.  Lloyd,  6 
jBum.,330;  Deed  Rogers  9.  Brooks,  B  Ad.  ^  EL,  513; 
Walsh  V,  Treyanion,  15  Q,  JBL,  733. 

SS^t^t      S  475.  A  grant  is  to  be  interpreted  in  favor  of  the 

•~*^'      grantee,^  except  that  a  reservation  in  any  grant,*  and 

every  grant  by  a  public  officer  or  body,  as  such,  to  a 

private  party,*  is  to  be  interpreted  in  favor  of  the 

grantor. 

'  Vincent  v,  Spicer,  32  Beao^  383;  Jackson  v.  Gardner,  8 
John8.,  394;  Jackson  v,  Blodget,  16  td,  1*72. 

*  Bowes  V.  Ravensworth,  15  0.  JBL,  512. 

*  See  note  4  to  section  819. 

SJ^^      S  476.  If  several  parts  of  a  grant  are  absolutely 
•^**"-        irreconcilable,  the  former  part  prevails. 

Jewett  V,  Jewett,  16  Barb,,  157. 

S^SSl*  ^      S  477.  Where  a  future  interest  is  Umited  by  a  grant 

S?»  to      to  take  effect  on  the  death  of  any  person  without 

SS£^    heirs,^  or  heirs  of  his  body,  or  widiout  issue,'  or  in 

equivalent  words ;  such  words  must  be  taken  to  mean 

successors  or  issue  living  at  the  death  of  the  person 

named  as  ancestor.^ 

*  Norris  v,  Beyea>  13  K  K,  2t3. 
'  Tyson  v.  Blake,  22  N,  K,  558. 

*  1  E.  S.,  724,  g  22. 

SS^tMe      S  478.  Words  of  inheritance  or  succession  are  not 
2^^     requisite  to  transfer  a  fee  in  real  property. 

IRS.,  748,  §  1. 
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ARTICLE  V. 

EFFECT  OF  TBANBFSB. 

Saanax  4V9.  What  title  passes. 

480.  What  interests  afTected. 

481.  Inddents. 

483.  Gkant  may  inure  to  benefit  of  stranger. 

S  479.  A  transfer  vests  in  the  transferee  all  the  whatttua 
actual  title  to  the  thing  transferred  which  the  trans- 
ferrer then  has,  unless  a  different  intention  is  ex- 
pressed or  is  necessarily  implied/  and  no  more,* 
except  in  the  cases  specified  in  sections  480, 499, 1746 
and  1773. 

^This  prorision  is  already  enacted  with  respect  to  real 
property  (1  iZL  iS;  '748,  §  1 ;  see  NicoU  v,  N.  T.  k 
Erie  B.  B.  Co.,  12  K  K,  121,  129^  and  is  undoubted 
law  as  to  personal  property. 

*Wooeter  v,  Sherwood,  26  J^.  K,  278;  Wheelwright  «• 
De  Peyster,  1  John$^  4tl;  I  R  &,  '739,  §  143; 
Sage  V.  Cartwri^t,  9  If,  F.,  49;  Warren  v.  Lsland, 
2  Barh^  624. 

S  480.  A  transfer  cannot  affect  any  interest  of  the  what 

interests 

transferrer  which  he  does  not  own  when  it  is  made;  •ftwted. 
but,  if  it  is  made  with  a  covenant,  neither  the  trans- 
ferrer nor  any  person  claiming  under  him  can  be 
permitted  to  take  in  contravention  of  the  covenant 

Jackson  v.  Winslow,  9  Oow.^  13 ;  Jackson  v,  Wright,  14 
Jokru,f  194;  see  Jackson  v.  Bradford,  4  WentL,  619, 
622. 

S  481.  The  transfer  of  a  thing  transfers  also  all  its 
incidents^  unless  expressly  excepted ;  but  the  transfer 
of  an  incident  to  a  thing  does  not  transfer  the  thing 
itself:' 

'BatUe  V.  Coit,  26  Ni  K,  404;  Lsmpman  v.  Milks,  21 
idL,  606;  Huttemeier  v.  Albro^  18  iii,  48;  Leroy  «. 
Piatt)  4  Faiget  11;  Bowdoin  v.  Coleman,  6  Duer, 
182;  3  Abb,  iV.,  431;  Langdon  v.  Buel,  9  TTend, 
80;  Jaduon  v.  Blodgett,  6  Cbi9.,  202;  Green  v. 
Hart,  1  John$.f  680;  see  Bose  v.  Baker,  13  Barh^ 
230. 

*BatUe  V.  Coit,  26  ^  T.,  404;  ZeDogg  v.  Smith,  26  iC 
r.,  18;  see  Nostrand  v.  Duriand,  21  Bar^^  4t& 
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S  482.  A  present  interest,  and  the  benefit  of  a  con- 
dition or  covenant  respecting  property,  may  be  taken 
by  any  natural  person  under  a  grant,  although  not 
named  a  party  thereto. 

This  proyision  is  oontraiy  to  the  common  law  (Craig  v. 
Wells,  11  K,  r.,  316;  Hornbeck  v.  Westbrook,  9 
Johns,^  73).  But  a  similar  provision  has  been  enacted 
in  England  (8^9  VicL,  a  106,  §  5). 


CHAPTER  n. 

TRANSFER   OF  BEAL  PBOPEBTY. 

Abtxoui     L  Mode  of  transfer. 
n.  Eflbct  of  transfer. 

ARTICLE  L 


Beqoitites 

tooonrej 

certain 


Grants  in 
fee,  or  of 
f^eeholdf 
how  execu- 
ted; when 
toUke 
effsct. 


MODS  OF  TBAKSFSB. 

SflcnoN  483.  Requisites  to  convey  certam  estates. 

484.  Grants  in  fee  or  of  freehdds,  hdw  executed ;  when  to  take 

effect 
486.  Form  of  grant 

486.  Grant  hj  married  woman  must  be  acknowledged. 

487.  Lively  of  seizin. 

S  483.  An  estate  in  real  property,  other  than  an 
estate  at  will  or  for  a  term  not  exceeding  one  year, 
can  be  transferred  only  by  operation  of  law,  or  by  an 
instrument  in  writing,  subscribed  by  the  party  dis- 
posing of  the  same,  or  by  his  agent,  thereunto  author- 
ized by  writing. 

2  R  S.,  lU,  %  6. 

§  484.  A  grant  of  an  estate  in  real  property, 
other  than  an  estate  for  years  or  at  will,  must  be 
sealed  by  the  grantor  or  his  agent ;  and  if  not  duly 
acknowledged,  previous  to  its  delivery,  according  to 
the  provisions  of  chapter  IV  of  this  Title,  its  sub- 
scription and   seal   must  be  attested  by  at  least 
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one  witness ;  or  if  not  so  attested,  it  has  no  effect  as 
against  a  sabsequent  purchaser  or  incumbrancer,  or 
those  claiming  under  him,  until  so  acknowledged. 

1  B.  S.,  738,  §  137.  The  word  "subsequent"  is  inserted 
on  the  authority  of  Wood  v.  Chapin,  13  N.  K,  509, 
624.  A  grant  is  not  absolutely  void  for  want  of 
attestation  (lb.).  The  words  "  subscription  and  seal  '* 
are  substituted  for  "  execution  and  delivery." 

A  grant  of  an  estate  in  land  in  fee  (Jackson  v.  Wendell, 
12  Johns.,  73),  or  for  life  (People  i;.  Gillis,  24  Wend.,  201), 
and  a  grant  of  an  estate  in  an  incorporeal  hereditament 
in  fee  (Wickham  i;.  Hawker,  7  i£  <fc  Wl,  76;  Brown  v. 
Woodworth,  5  Barb.,  555),  for  life  (see  Hewlins  v. 
Shippam,  5  B.  db  C,  221 ;  Wood  v.  Leadbitter,  13  K 
&  W.,  838),  for  years  (Somerset  v.  Fogwell,  b  B.  &  C, 
875;  Wallis  v.  Harrison,  2  M.  dk  W:,  538;  Mayfleld  v. 
Robinson,  7  Q.  B,  487;  Thomas  v.  Fredericks,  10  td, 
775  ;  Bird  v.  Higginson,  2  Ad.  &  El.,  696;  but^ee  to 
the  contrary,  Warren  v.  Leland,  2  Barb.,  618),  at  will 
(see  Wood  v.  Leadbitter,  \Z  M.  &  W.,  838),  or  of  un- 
certain duration  (Roffey  v.  Henderson,  17  Q.  B.,  674)^ 
must  at  common  law  be  under  seal  The  only  excep- 
tion was  the  grant  of  an  original  chattel  of  a  thing 
properly  lying  in  grant  (see  Hewlins  v.  Shippam,  6 
Bam.  <fc  CV.,  230 ;  Somerset  v.  Fogwell,  id.,  882). 

g  485.  A  grant  of  an  estate  in  real  property  may  Form  of 
be  made,  in  substance,  as  follows : 

"  This  grant,  made  the  . .  day  of ,  in  the 

year ,  between  A.  B.,  of ,  of  the  first 

part,  and  0.  D.,  of ,  of  the  second  part,  wit- 

nesseth : 

"  That  the  party  of  the  first  part  hereby  grants  to 

the  party  of  the  second  part,  in  consideration  of 

dollars,  now  received,  all  the  real  property  sitnated 
in ,  and  bounded 

"  Witness  the  hand  and  seal  of  the  party  of  the 
first  part. 

"A.  B.  [Seal.]" 

In  England,  the  following  form  is  prescribed  by  8  A  9 

Vic.,c.  119: 
"This  indenture,' made,  &c.,  in  pursuance  of  an  act  to 

facilitate  the  conveyance  of  real  property,  between  A. 

B.  and  C.  D.:  witnesseth:  that  in  consideration  of 

,  now  paid  by  the  said  C.  D.  to  the  said  A. 

fi.  (the  receipt  whereof  is  hereby  by  him  acknow* 

19 


grant. 
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ledged),  he,  the  said  A.  B.,  doth  grant  unto  the  said  0. 

D.,  his  heirs  and  assigns  forever,  all  that 

In  witness  whereof)  the  said  parties  hereto  have 
hereunto  set  their  hands  and  seals." 

Chancellor  Kent  (4  Cknn^  461),  recommends  the  follow- 
ing: 

"I,  A.  B.,  in  consideration  of  one  dollar  to  me  paid  hj 
0.  D.,  grant  to  him  the  lot  of  land  [describing  it.] 
Witness  my  hand  and  seal,"  kc 

A  form  briefer  still  was  held  sufficient  in  Kentucky 
(Chiles  V,  Conlej,  2  Dana,  23). 

^JfedT         S  *86.  No  estate  in  the  real  property  of  a  married 
SMt*£>      woman  passes  by  any  grant  purporting  to  be  executed 
J3^*      or  acknowledged  by  her  within  this  state,  unless  the 
grant  is  acknowledged  by  her  in  the  manner  pre- 
scribed by  section  521. 

1  S.  S,,  758,  §  10.  Modified  by  making  the  require- 
ment apply  to  grants  executed,  and  acknowledgments 
taken  within  the  state,  instead  of  to  acknowledg- 
ments, wherever  taken,  of  a  married  woman  residing 
in  the  state.  The  fact  of  residence  is  often  difficult  to 
ascertain,  and  the  validity  of  the  acknowledgment 
should  not  be  made  to  turn  upon  it 

^^^        S  457.  The  mode  formerly  in  use,  of  conveying 
lands  by  feoffinent,  with  livery  of  seizin,  is  abolii^ed. 

1  R,  S.,  •?38,  §  136. 


ARTIC5LE  n. 

EFFECT  OF  TBANSFES. 

8lOXK»r488.  What  easements  pass  with  property. 

489.  No  implied  covenants  in  grants. 

490.  How  far  conclusive  on  purchasers. 

491.  Grants  by  owners  for  life  or  for  years. 

492.  Title  to  highway. 

493.  Attornment  by  tenant  unnecessary. 

494.  Lineal  and  collateral  warranties. 

m2?to  pMt       S  488.  A  transfer  of  real  property  passes  all  ease- 

JJJfyf"**     ments  attached  thereto,*  and  creates  in  favor  thereof 

an  easement  to  use  other  real  property  of  the  person 

whose  estate  is  transferred,  in  the  same  manuer  and 

to  the  same  extent,  as  such  property  was  obviously 
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and  permanently  used  by  the  person  whose  estate  is 
transferred,  for  the  benefit  thereof,'  at  the  time  when 
the  transfer  was  agreed  upon  or  completed.* 

"  Eno  V.  Del  Yecchio,  4  Duer^  63 ;  United  States  ».  Apple- 
ton,  1  Sumn,t  492 ;  see  Huttemeier  v.  Albro,  18  Ni 

r.,  48. 

*  Lampman  v.  Milks,  21  K  T.^  505 ;  Huttemeier  v.  Albr(\ 

18  td,  48;  Thayer  v.  Payne,  2  Cush.^  327 ;  Nicholas 
V.  Chamberlain,  Cro,  Jac.,  121 ;  Bobbins  v.  Barnes, 
Eobart,  131. 

*  Although  the  question  does  not  seem  to  have  been 

decided,  there  can  be  little  doubt  that  the  grantee  is 
entitled  to  the  benefit  of  these  quasi  easements 
whether  existing  at  the  time  a  g^nt  is  bargained 
for,  or  at  the  time  when  it  is  actually  delivered. 

S  489.  No  covenant  is  implied  in  any  srant  of  an  no  implied 

*•/<=»  covenants 

estate  in  real  property,  whether  it  contains  special  i»  gn«tf 
covenants  or  not,  except  as  provided  by  the  Title  on 
Hntma. 

1  R  S.y  738,  §  140.  A  demise  of  an  estate  for  years  in 
an  incorporeal  hereditament  (Mayor  of  N.  Y.  v.  Mabie, 
13  N.  T^  151),  or  in  land  (Tone  v.  Brace,  11  Faige, 
566),  has  been  held  not  to  be  '*  a  conveyance  of  real 
estate ;"  but  a  transfer  of  an  existing  lease  (see  Tone 
V,  Brace,  11  Faige^  569),  or  an  orig^al  lease  in  fee 
(Carter  v.  Burr,  39  Barb.j  59,  65)  is  such  a  conveyance. 
The  words  "grant  of  an  estate  m  real  property,"  are 
inserted  in  place  of  the  words  above  quoted,  in  order 
to  avoid  these  distinctions. 

§  490.  Every  grant  of  an  estate  in  real  property  is  Howikr 

condnsivo 

conclusive  against  the  grantor  and  every  one  subse-  on  pn^hai- 
quently  claiming  under  him,  except  a  purchaser  or 
incumbrancer  who,  in  good  faith,  and  for  a  valuable 
consideration,  acquires  a  superior  title  or  lien  by  an 
instrument  that  is  first  duly  recorded. 

1  R,  S.,  739,  §§  143,  144. 

5  491.  A  grant,  made  by  the  owner  of  an  estate  for  convey. 

/.  ancesbjr 

hfe  or  years,  purporting  to  transfer  a  greater  estate  g7°^J2 
than  he  could  lawfully  transfer,  does  not  work  a  for-  ^^'*"- 
feiture  of  his  estate,  but  passes  to  the  grantee  all  the 
estate  which  the  grantor  could  lawfully  transfer. 

1  R  5.,  739,  %  145. 


Digitized  by  VjOOQIC 


148 


THE  OIVIL  CODE 


wlJh^y.  S  492.  A  transfer  of  land,  bounded  by  a  highway, 
passes  the  title  of  the  person  whose  estate  is  trans- 
ferred to  the  soil  of  the  highway  in  &ont  thereof. 

BisseU  V.  N.  Y.  Central  R.  R.,  23  K  Z,  61. 


Attornment 
by  tenant, 
when  nn- 
necessary. 


Llabilltlea 
of  tenant. 


Lineal  and 

collateral 

warranties. 


5  493.  When  real  property  is  occupied  by  a  tenant, 
a  grant  of  any  estate  therein,  by  his  landlord,  is  valid 
without  an  attornment  of  the  tenant  to  the  grantee ; 
but  the  payment  of  rent  to  such  grantor,  by  his 
tenant,  before  notice  of  the  grant,  is  binding  upon 
the  grantee ;  and  the  tenant  is  not  liable  to  the 
grantee  for  any  breach  of  the  condition  of  the  lease, 
until  he  has  had  notice  of  the  grant. 

1  R.  S,y  739,  §  146. 

§  494.  Lineal  and  collateral  warranties,  with  all 
their  incidents,  and  all  the  incidents  of  feudal  tenures, 
not  expressly  retained  by  this  Code,  are  abolished. 
The  liability  of  those  who  acquire  the  real  property 
of  a  decedent,  by  will  or  succession,  is  regulated  by 
the  Code  op  Civil  Procedure. 

1  R  S.,  739,  §  141.    See  Appendix  D.  in  the  original 
draft;  of  this  Code. 


CHAPTER  m. 

TILOSFEBS  OF  PEBSONAL    PBOPERTT. 

Artiolb   I.  Mode  of  transfer. 

XL  What  operates  as  a  transfer, 
in.  Gifts. 

ARTICLE  I. 

MODS  OF  TRANSFER. 

SionoN  495.  When  must  be  in  writing. 
496.  Transfer  hy  sale,  &c 

wh«n  mutt      S  495.  Au  iuterest  in  a  ship,^  or  in  an  existing  trust,* 
lag.      ^   can  be  transferred  only  by  operation  of  law,  or  by  a 
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written  instrument,  subscribed  by  the  i)er8on  making 
the  transfer,  or  by  his  agent. 

'  This  proviaion  is  intended  to  settle  a  doubtful  question- 
The  uniform  language  of  the  authorities  is  that  a  bill 
of  sale  is  the  customary  and  proper  mode  of  transfer. 
Agreements  for  sale  are  regulated  bj  the  Title  on  Sale. 

•2i2L5;i37,  §2. 

g  496.  The  mode  of  transferring  other  personal  J""^^ 
property  by  sale,  is  regulated  by  the  Title  on  that 
subject  in  the  Third  Division  of  this  Code. 


ARTICLE  n. 

WHAT  OPSBATES  AS  A  TSA17SFEB. 

SsonoH  497.  Transfer  of  title  under  sale. 

498.  Transfer  of  title  under  executory  agreement  for  sale. 

499.  When  bujer  acquires  better  title  than  seller  has. 

S  497.  The  title  to   personal   property,  sold  or  Tranter  of 
exchanged,  passes  to  the  buyer  whenever  the  parties  mi^^ 
agree  upon  a  present  transfer,  and  the  thing  itself 
is  identified,^  whether  it  is  separated  from  othQr 
things  or  not.* 

'  This  is  essential  (McCandlish  v.  Newman,  22  Fmn,  St, 

460). 
*  Kimberly  v.  Patchin,  19  y.  K,  330 ;  see  contra,  Aldridge 

V.  Johnson,  1  R&B.y  885.    Delivery  is  not  essential 

(Wooster  v.  Sherwood,  25  N",  K,  278). 

5  498.  Title  is  transferred  by  an  executory  agree-  Transfer  «f 
ment  for  the  sale  or  exchange  of  personal  property,  eS^tS^ 
only  when  the  buyer  has  accepted  the  thing,  or  when  Sm  SS!" 
the  seller  has  completed  it,  prepared  it  for  delivery, 
and  offered  it  to  the  buyer,  with  intent  to  transfer  the 
title  thereto,  in  the  manner  prescribed  by  the  chapter 
upon  Offeb  of  Pbrfoemakcb. 

Andrews  v.  Durant,  11  iyr.  K,  35;  Tompkins  v,  Dudley, 
26  Ni  r.,  272;  Johnson  v.  Hunt,  11  Wend.^  138;  see 
Rohde  V.  Thwaites,  6  ^.  <fc  C7.,  388;  Wood  v.  Bell,  5 
E.  dt  B.,  772;  Reid  v,  Fairbanks,  13  C,  B.,  692. 

g  499.  Where  the  possession  of  personal  property,  whenbnyw 
together  with  a  power  to  di8i>ose  thereof,  is  trans-  ^^^]J 
ferred  by  it«  owner  to  another  person,  an  executed  ^^ 
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sale  by  the  latter,  while  in  possession,  to  a  buyer  m 
good  faith  and  in  the  ordinary  course  of  business,  for 
value,  transfers  to  such  buyer  the  title  of  the  former 
owner,  though  he  may  be  entitled  to  rescind,  and 
does  rescind  the  transfer  made  by  him. 

Passett  V.  Smith,  23  X.  F.,  252:  Brower  v.  Peabody,  13 
ttf.,  121 ;  Smith  v.  Lynes,  bid.,  41 ;  Beavers  v. Lane,  6 
Duer,  236;  Saltus  v.  Everett^  20  WencL,  267. 


ARTICLE  m. 

GIFTS. 

Sbotion  500.  Gifls  defined. 

601.  Gift,  how  made. 

602.  Gift  not  revocable. 

603.  Gift  in  view  of  death,  what 

604.  When  gift  presumed  to  be  in  view  of  death. 

505.  Revocation  of  gift  in  view  of  death. 

506.  Efltect  of  will  upon  gift. 

507.  When  treated  as  legacy. 

oiftide-         S  5^-  -A.  gift  is  a  transfer  of  personal  property, 
*'****'         made  voluntarily  and  without  consideration. 

Gift,  how  g  501.  A  verbal  gift  is  not  valid,  unless  the  means 
of  obtaining  possession  and  control  of  the  thing  are 
given,  nor,  if  it  is  capable  of  delivery,  unless  there  is 
an  actual  or  symbolical  delivery  of  the  thing  to  the 
donee. 

This  doctrine  is  too  well  settled  in  this  state  to  be  quea* 
tioned  (Woodruff  v.  Cook,  25  Barb.j  505 ;  Hunter  v. 
Hunter,  19  tcL,  631;  Huntingdon  v.  Gilmore,  14  id, 
243 ;  Noble  v.  Smith,  2  Johns.,  52 ;  Grangiac  v.  Arden, 
10  id.,  293;  Cook  v.  Husted,  12  id.,  188);  but  the 
oases  from  which  the  strictness  of  the  rule  has  been 
derived  (Irons  v.  Smallpiece,  2  B.  &  Aid.,  551,  and 
others)  are  not  recognized  as  good  authority  in  Eng- 
land in  respect  to  gifts  not  in  view  of  death  (Winter  v. 
Winter,  4  Loao  Timea^N.  S.],  639;  101  Eng.  0.  L^ 
997;  Lunn  v.  Thornton,  1  C.  B.,  381;  Ward  v.  Aud 
land,  \^}£.&W.,  870,  per  Pasks,  B.). 

ojftnj  %  602.  A  gift,  other  than  a  gift  in  view  of  death, 

cannot  be  revoked  by  the  giver. 
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S  503.  A  gift  in  view  of  death  is  one  which  is  Sfa^ttl*^ 
made  in  contemplation,  fear,  or  peril  of  death,  and  ''^'• 
with  intent  that  it  shall  take  effect  only  in  case  of 
the  death  of  the  giver. 

It  haa  not  been  thought  necessary  to  declare  what  maj 
be  the  subject  of  a  gift  in  view  of  death,  as  in  thia 
state  there  is  no  difference  in  this  respect  between 
such  a  gift  and  any  other  transfer  of  personal  property. 
(See  Coutant  v,  Schuyler,  1  Paige^  316;  Harris  v.  Clark, 
3  N,  r.,  93.) 

%  504.  A  gift  made  during  the  last  illness  of  the  when  gift 
giver,  or  under  circumstances  which  would  naturally  ^^^^ 
impress  him  with  an  expectation  of  speedy  death,  is  ^••^ 
presumed  to  be  a  gift  in  view  of  death. 

Merchant  r.  Kerchant^  2  Bradf.^  432. 

S  505.  A  gift  in  view  of  death  may  be  revoked  by  Rerocatioa 

of  gift  la 

the  giver  at  any  time,^  and  is  revoked  by  his  recovery  Jjjj^ 
from  the  illness,  or  escape  from  the  peril,  under  the 
presence  of  which  it  was  made,*  or  by  the  occurrence 
of  any  event  which  would  operate  as  a  revocation  of 
a  will  made  at  the  same  time.^ 

'  Merchant  v.  Merchant,  2  Bradf.^  432. 

*  Staniland  v,  Willott,  3  Macru  db  G,,  664. 

*  Bloomer  v.  Bloomer,  2  Bracff.,  339. 

S  506.  A  gift  in  view  of  death  is  not  affiscted  by  a  m^ta 
previous  wUl;  nor  by  a  subsequent  will,  unless  it  Jft."^"^ 
expresses  an  intention  to  revoke  the  gift. 

S  507.  A  gift  in  view  of  death  must  be  treated  as  whentrMt- 

odat  a 

a  legacy,  so  far  as  relates  only  to  the  creditors  of  the  ^wcy. 
giver. 
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CHAPTER  IV. 

EBCOBDING  TRAIJSPEES. 

Substantiallj  from  1  R  S.,  755. 

Abticle  L  What  may  be  recorded. 
IL  Mode  of  recording. 

in.  Proof  and  acknowledgment  of  instruments, 
rv.  Effect  of  recording  or  of  the  want  thereof 

ARTICLE  L 

WHAT   MAY  BE    BECOBDED. 

SsonON  608.  Instruments  affecting  real  property. 

609.  Instrument  must  be  acknowledged. 

610.  When  deed  to  be  recorded. 

611.  Transfers  of  personal  property,  Ac. 

initni.  §  508.  Any  instrument  or  judgment,  affecting  the 

fc25ng*wai  title  to  real  property,  may  be  recorded  under  this 

property.  jt      jt        v  ^ 


chapter. 


The  present  statutes  authorize  deeds,  powers  of  attorney, 
wills,  letters  patent  of  the  state,  judgments  in  partition 
&c.,  to  be  recorded. 


Instrument      §  509.  Bcforc  an  instrument  may  be  recorded,  its 
Mtaiow-      execution  must  be  acknowledged  by  the  person  exe- 
cuting it,  or  proved  by  a  subscribing  witness,  and 
the  acknowledgment  or  proof  certified  in  the  manner 
prescribed  by  article  in  of  this  chapter. 

When  deed      §  510.  An  instrument,  proved  and  certified  pursu- 

corded.       ant  to  sections  524  and  525,  may  be  recorded  in  the 

proi>er  office,  if  the  original  is  at  the  same  time 

deposited  therein  to  remain  for  public  inspection,  but 

not  otherwise. 

1  R,  S.,  161,  §  32. 

TTMBfert        5  511.  Transfers  of  property  in  trust  for  the  benefit 

of  personal  ^  mt     tr       j 

jroperty,     of  crcditors,  and  transfers  of  or  liens  on  proi)erty,  by 
way  of  mortgage,  are  required  to  be  recorded  in 


Digitized  by  VjOOQIC 


OF  THE  STATE  OF  HIEW  YORK.  153 

the  cases  specified  in  the  Title  on  special  relations 
of  Debtob  and  Obeditob,  and  the  chapter  on  Mobt- 
GAGES,  respectively. 


ARTICLE  n. 

ICODB   OF  BECOBDING. 

SsonoN  612.  In  what  office. 

513.  Books  of  record. 

514.  Duties  of  clerk,  &c 
615.  Transfers  of  vessels. 

S  512.   Instruments  recorded  under  this  chapter,  in  what 

offlce. 

must  be  recorded  with  the  register  of  deeds,  or,  if 
there  is  none,  with  the  clerk,  of  the  county  in  which 
the  real  property  afffected  thereby  is  situated. 

S  513.  Grants,  absolute  in  terms,  and  not  intended  Books  or 

....  0       ^         woord. 

as  mortgages,  or  as  securities  in  the  nature  of  mort- 
gages, are  to  be  recorded  in  one  set  of  books,  and 
mortgages  and  securities  in  another. 

I  R  S.,  756,  §  7. 

g  514.  The  duties  of  clerks  and  registers  of  deeds,  Dnti«of 
in  respect  to  recording  instruments,  are  prescribed  by 
the  Political  Code. 

S  515.  The  mode  of  recording  transfers  of  ships,  Tranrfew 
registered  under  the  laws  of  the  United  States,  is 
regulated  by  acts  of  Congress. 


ARTICLE  m. 

PBOOF  AND  ACKN0WLED6MBNT  OF  INSTRUMENTS. 

Sbctiok  516,  517.  By  whom  acknowledgments  maybe  taken  in  this  state. 

518.  By  whom  taken,  without  the  state. 

519.  By  whom  taken,  without  the  United  States. 

520.  Requisites  for  acknowledgments. 

62 L  Bequisitos  for  acknowledgments  when  made  by  manied 
women. 

622.  Id. 

623.  Proof  by  sabscribing  witness. 
20 
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Sicnoir  524.  Proof  of  deed  when  witnesses  are  dead. 
525.  What  proof  to  be  made  and  certified. 
626.  Certificate  of  acknowledgment. 
527,  528,  529.  Certificate  of  officers'  authority. 

Jctoo^        S  516.  The  proof  or  acknowledgment  of  an  instni- 
ledgmenti    ment  may  be  made  at  any  place  within  this  state, 
tSrStlSe.    before  a  judge  of  the  court  of  appeals,*  or  of  the 
supreme  court* 

»New. 

•  1  it  ^.,  766,  §  4. 

i«.  S  517.  The  proof  or  acknowledgment  of  an  instru- 

ment may  be  made,  in  this  state,  within  the  city  or 
county  for  which  the  officer  was  appointed,*  before : 

1.  A  judge  of  a  court  of  record;* 

2.  A  mayor  or  recorder  of  a  city;* 

3.  A  justice  of  the  peace;* 

4.  A  commissioner  of  deeds;*  or, 
6.  A  notary  public* 

'  The  statute  (1  R.  5.,  766,  §  4,)  seems  to  make  this 
limitation  only  with  respect  to  county  judges,  jus- 
tices of  the  peace,  and  conmiissioners  of  deeds.  But 
other  statutes  in  effect  limit  the  powers  of  all  judges 
of  local  courts  in  the  same  manner. 

^IRS.,  756,  §  4. 

■  LaiDS  of  1840,  187,  ch.  238. 

♦  Laws  of  1859,  869,  ch.  360. 

By  whom        §  518.  The  proof  or  acknowledgment  of  an  instru- 
Sit  ttle'^"^  ment  may  be  made  without  the  state,  but  within  the 

United  States,  and  within  the  jurisdiction  of  the 

officer,^  before : 

1.  A  judge  of  the  supreme  court,  or  of  a  district 
court,  of  the  United  States;^ 

2.  A  judge  of  the  supreme,  superior  or  circuit 
court  of  any  state  or  territory;^ 

3.  The  mayor  of  any  city;* 

4.  Any  other  officer  of  the  state  or  territory  where 
the  acknowledgment  is  made,  authorized  by  its  laws 
to  take  the  proof  or  acknowledgment;*  or, 
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6.  A  commissioner  appointed  for  the  purpose  by 
the  government  of  this  state,  pursuant  to  special 
statutes  of  this  state/ 

nR  S.,  757,  §  4. 

•  Lam  1845,  ch.  109. 
■  Lam  1848,  ch.  195. 

*  Laws  1850,  ch.  270. 

§  519.  The  proof  or  acknowledgment  of  an  in-  gJ^J'n'^^ai. 
strument  may  be  made  without  the  United  States,  ^^^^^ 
before:  ^^'^• 

1.  A  minister  plenipotentiary,  or  minister  extra- 
ordinary, or  chargS  d'affaires^  of  the  United  States, 
resident  and  accredited  in  the  country  where  the 
proof  or  acknowledgment  is  made; 

2.  A  consul  of  the  United  States  resident  in  that 
country; 

3.  A  judge  of  the  highest  court  of  any  of  the 
British  American  provinces,  acting  in  his  own  juris- 
diction; or, 

4.  The  mayor  or  chief  magistrate  of  any  city  in 
the  British  islands,  acting  in  his  own  jurisdiction. 

Prom  1  R  S.,  759,  §  6;  Lam  of  1829,  348,  ch.  222; 
Laws  1845,  ch.  109. 

S  520.  The   acknowledgment  of  an   instrument  BaqaisitM 
cannot  be  taken,  unless  the  officer  takmg  it  knows,  i^dgmentf. 
or  has  satisfiictory  evidence,  that  the  person  making 
such  acknowledgment  is  the  individual  who  is  de- 
scribed in  and  who  executed  the  instrument. 

1  R  S,,  768,  §  9. 

S  521.  The  acknowledgment  of  a  married  woman  Admow- 
to  an  instrument,  purporting  to  be  executed  by  her,  by  married 
cannot  be  taken  within  this  state,  unless  she  ac- 
knowledges to  the  officer,  on  a  private  examination, 
apart  from  her  husband,  that  she  executed  such 
instrument  freely,  and  without  any  compulsion  or  fear 
of  her  husband. 

1R8.,  768,  §  10. 
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Proof  by 
tabscrlD. 
ingwit- 


^^  S  522.  A  conveyance  by  a  married  woman  has  the 

same  effect  as  if  she  were  unmarried,^  and  may  be 
acknowledged  in  the  same  manner,  except  as  men- 
tioned in  the  last  section.* 

'  This  provision  is  in  accordance  with  the  present  law 

concerning  married  women. 
■  See  1  i21  S.,  158,  §  11. 

g  523.  The  proof  of  the  execution  of  an  instrument 
must  be  made  by  a  subscribing  witness  thereto,  who 
must  state  his  own  place  of  residence,  and  that  he 
knew  the  person  who  is  described  in  and  who  exe- 
cuted the  instrument;  and  such  proof  must  not  be 
taken,  unless  the  oflBcer  is  personally  acquainted  with 
such  subscribing  witness,  or  has  satisfactory  evidence 
that  he  is  the  subscribing  witness  to  the  instrument. 

1  R  S.,  758,  §  12. 

g  524.  When  all  the  witnesses  to  an  instrument 
which  might  be  recorded  are  dead,  it  may  be  proved 
before  any  oflBcer  mentioned  in  sections  517,  518  or 
519,  other  than  commissioners  of  deeds,  justices  of 
the  peace  and  notaries  public. 
1 R  s.,  "rei,  §  30. 

tob^mSS'  S  525.  The  proof  of  the  execution  of  an  instru- 
jndcerti-  ment,in  the  case  mentioned  in  the  last  section,  must 
be  made  by  satisfactory  evidence  of  the  death  of  all 
the  witnesses  thereto,  and  of  the  handwriting  of  such 
witnesses,  or  of  one  of  them,  and  of  the  grantor ; 
all  which  evidence  must  be  set  forth  by  the  oflBcer 
taking  the  same,  in  his  certificate  of  the  proof. 

1  i?.  S.,  761,  §  31. 


Proof  of 
deed  when 
witnesses 
are  dead. 


Certificate 
of  acknow> 
ledgment. 


g  526.  An  oflBcer  taking  the  acknowledgment  or 
proof  of  any  instrument  must  indorse  upon  the  instru- 
ment a  certificate  thereof,  signed  by  himself  person- 
ally, setting  forth  all  the  matters  required  by  law  to  be 
done  or  known  by  him,  or  proved  before  him,  on  the 
proceeding,  together  with  the  names  of  all  the  wit- 
nesses examined  before  him,  their  places  of  residence 
respectively,  and  the  substance  of  their  evidence. 

1  R.  8.,  769,  §  15. 
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S  527.  A  certificate  of  proof  or  acknowledgment  ^^JJ^^^J^^* 
before  any  officer  in  this  state  other  than  a  judge  of  authority. 
a  court  of  record,  when  used  in  any  county  other 
than  that  in  which  he  resides,  must  be  accompanied 
by  a  certificate,  under  the  hand  and  seal  of  the  clerk 
of  the  county  in  which  the  officer  resides,  setting 
forth  that  such  officer,  at  the  time  of  taking  such 
proof  or  acknowledgment,  was  duly  authorized  to 
take  the  same,  and  that  the  clerk  is  acquainted  with 
his  handwriting  and  believes  that  the  signatiu^e  to 
the  original  certificate  is  genuine. 

IRS,,  759,  §  18,  slightly  modified  so  as  to  conform  to 
the  present  judicial  system. 

S  528.  When  an  instniment  is  proved  or  acknow-  u. 
ledged  before  one  of  the  officers  mentioned  in  sub- 
division 4  of  section  618,  the  certificate  of  such 
officer  must  be  accompanied  by  a  certificate  under 
the  name  and  official  seal  of  the  clerk,  register, 
recorder,  or  prothonotary,  of  the  county  in  which 
such  officer  resides,  or  of  the  county  or  district  court 
or  court  of  common  pleas  thereof,  specifying  that 
such  officer  was,  at  the  time  of  taking  the  proof  or 
acknowledgment,  duly  authorized  to  take  the  same, 
and  that  such  clerk,  register,  recorder  or  prothono- 
tary, is  acquainted  with  the  handwriting  of  the 
officer,  and  believes  his  signature  to  be  genuine. 

Laws  of  1848,  cK  195,  as  amended  by  Laws  of  1856,  ch, 
61,  §  2. 

§  529.  When  an  instrument  is  proved  or  acknow-  m. 
ledged  before  one  of  the  commissioners  mentioned  in 
subdivision  5  of  section  518,  the  certificate  of  such 
commissioner  must  be  accompanied  by  the  certificate 
of  the  secretary  of  state  of  this  state,  attesting  the 
existence  of  the  officer,  and  the  genuineness  of  his 
signature ;  and  such  commissioner  can  only  act 
"Within  the  city  or  county  in  which  he  resided  at 
the  time  of  his  api)ointment. 

1  R  8.,  757,  §  4,  subd.  2;  Laios  of  1846,  89,  ch,  109; 
Laws  of  1850,  582,  ch,  270,  amended  by  Laws  of  1857, 
756,  ch,  788. 
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ARTICLE  IV. 


OoiiTeyni- 
cesto  bo 
recorded. 


Coh"?^- 
Ance,  what 


Letter 
recorded, 
howre^ 
voked. 


XFFBCT  OF  BSCOBDIKO,   OB  THE  WANT  THEBBOF. 

The  provisions  of  sections  16  and  17,  26  and  27,  and  of 
part  of  sections  22,  33  and  39  of  chapter  3  of  Part  II, 
of  the  Revised  Statutes,  have  been  omitted  as  part  of 
the  lavr  of  evidence,  contained  in  the  Code  of  Civil 
Procedure. 

SBOHOir  630.  Conveyances  to  be  recorded. 
531.  Conveyance,  what. 
632.  Letter  recorded,  how  revoked. 

533.  Effect  of  recording  and  deposit 

534.  Certain  leases  in  counties  named  not  affected. 

g  530.  Every  conveyance  of  real  property,  other 
than  a  lease  for  a  term  not  exceeding  three  years, 
is  void  as  against  any  subsequent  purchaser  or  in- 
cumbrancer (including  an  assignee  of  a  mortgage, 
lease,  or  other  conditional  estate)  of  the  same  pro- 
I>erty,  or  any  part  thereof,  in  good  faith  and  for  a 
valuable  consideration,  whose  conveyance  is  first  duly 
recorded. 

1  R  S.,  756,  §  1. 

g  531.  The  term  "conveyance,"  as  used  in  the 
last  section,  embraces  every  instrument  in  writing 
by  which  any  estate  or  interest  in  real  property  is 
created,  aliened,  mortgaged  or  incumbered,  or  by 
which  the  title  to  any  real  property  may  be  affected ; 
except  wills,  executory  contracts  for  the  sale  or  pur- 
chase of  real  property,  and  powers  of  attorney. 

1  R  S.,  762,  §§  36-38. 

§  532.  No  instrument  containing  a  power  to  con- 
vey real  property,  which  has  been  recorded,  is  to  be 
deemed  revoked  by  any  act  of  the  party  by  whom 
it  was  executed,  unless  the  instrument  containing 
such  revocation  is  also  recorded  in  the  same  office 
in  which  the  instrument  containing  the  power  was 
recorded. 

1  R,  S^  763,  g§  39,  40. 
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3  533.  The  recording  and  deposit  of  an  instrnment  BfR»ctof 
proved  and  certified  according  to  the  provisions  of  »nddo. 
sections  510,  524  and  525  are  constructive  notice  of 
the  execation  of  sach  instrument  to  all  purchasers 
and  incumbrancers  subsequent  to  the  recording ;  but 
the  proof,  recording  and  deposit  do  not  entitle  the 
instrument  or  the  record  thereof,  or  the  transcript  of 
the  record,  to  be  read  in  evidence. 

1  R  8.,  761,  §  33. 

g  534.  The  provisions  of  this  chapter  do  not  extend  {Jj^^f^ 
to  leases  for  life,  or  for  years,  in  the  counties  of  Al-  S^^id^Sot 
bany,  Ulster,  Sullivan,  Herkimer,  Dutchess,  Colum- 
bia, Delaware  and  Schenectady. 

1  R  S^  763,  §  42. 


affected. 


CHAPTER  V. 

UNLAWFUL  TEANSFEES. 

SsonON  535.  Certain  inatruments  void  against  purchasers,  to. 

536.  Not  void  against  purchaser  having  notice,  unless  fraud  la 

mutual 

537,  638.  Power  to  revoke  when  deemed  executed. 

639.  Purchaser  in  good  faith,  not  affected. 

640.  Conveyance  of  land  adversely  possessed. 

641.  Other  provisions. 


S  535.  Every  instrument,  other  than  a  will,  aflfect-  {^J^ents 

void 
pare] 


ing  an  estate  in  real  property,  including  every  charge  JSl!jh2irt,' 


upon  real  property,  or  upon  its  rents  or  profits,  made 
with  intent  to  defraud  prior  or  subsequent  purchasers 
thereof,  or  incumbrancers  thereon,  is  void  as  against 
every  purchaser  or  incumbrancer,  for  value,  of  the 
same  property,  rents  or  profits. 

2  R  5.,  134,  §  1,  made  more  definite  by  the  introduction 
of  the  word  "incumbrancer"  instead  of  using  the 
word  "purchaser"  only,  and  afterwards  explaining 
that  incumbrancers  are  purchasers,  which  would  be 
inconsistent  with  the  provisions  of  the  Code  relative 
to  mortgages.    See  §  1923. 
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Not  TOld 
agalnct 
purchaser 
having  no- 
tice, unless 
fraud  is 
mutual. 


Power  to 
revoke, 
when     , 
deemed 
executed. 


Id. 


§  536.  No  instrument  is  to  be  avoided  under  the 
last  section,  in  favor  of  a  subsequent  purchaser  or 
incumbrancer  having  notice  thereof  at  the  time  his 
purchase  was  made  or  his  lien  acquired,  unless  the 
person  in  whose  favor  the  instrument  was  made,  was 
privy  to  the  fraud  intended. 

2  R.  5.,  134,  §  2,  modified  by  omitting  "actual  or  legal" 
before  "notice,"  inasmuch  as  "notice"  is  elsewhere 
defined  as  meaning  constructive  as  well  as  actual 
notice. 

§  537.  Where  a  power  to  revoke  or  modify  an  in- 
strument affecting  the  title  to,  or  the  enjoyment  of,  an 
estate  in  real  property  is  reserved  to  the  grantor,  or 
given  to  any  other  person,  a  subsequent  grant  of 
or  charge  upon  the  estate,  by  the  person  having 
the  power  of  revocation,  in  favor  of  a  purchaser  or 
incumbrancer  for  value,  operates  as  a  revocation  of 
the  original  instrument,  to  the  extent  of  the  power, 
in  favor  of  such  purchaser  or  incumbrancer. 

This  provision  is  intended  to  embody  the  substance  of 
sections  3  and  4  of  2  R.  8.,  134.  It  is  thought  that 
there  is  no  necessity  for  the  distinction  made  by  those 
sections  between  a  power  reserved  to  the  grantor,  and 
a  power  created  in  favor  of  a  third  person. 

The  provision  is  also  expressly  extended  to  aU  instru- 
ments affecting  real  property,  as  was  no  doubt  the 
intention  of  the  statute,  and  probably  is  its  effect 

g  538.  Where  a  person  having  a  power  of  revoca- 
tion, within  the  provisions  of  the  last  section,  is  not 
entitled  to  execute  it  until  after  the  time  at  which  he 
makes  such  a  grant  or  charge  as  is  described  in  that 
section,  the  power  is  deemed  to  be  executed  aa  soon 
as  he  is  entitled  to  execute  it. 

Substantially  the  same  SiB2  R  S,,  134,  §  6. 


Purchaser 
in  good 
fiittb  not 
effected. 


g  539.  The  rights  of  a  purchaser  or  incumbrancer 
in  good  faith  and  for  value  are  not  to  be  impaired  by 
any  of  the  foregoing  provisions  of  this  chapter. 

2  R  iSl,  137,  §  6,  modified  by  adding  the  words  "or 
incumbrancer,"  and  by  a  slight  change  of  phraseology. 
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5  640.  Every  grant  of  real  property,  other  than  convejinc* 
one  made  by  the  state/  or  under  a  judicial  sale,  is  •^''J2«S. 
void,  if  at  the  time  of  the  delivery  thereof,  such  real 
property  is  in  the  actual  possession  of  a  i)erson  claim- 
ing under  a  title  adverse  to  that  of  the  grantor.* 

*  Brady  v.  Begun,  36  Barb.^  533 ;  Candee  v,  Haywood,  34 

id.,  349;  People  v.  Mayor,  Ac.,  of  N.  Y.,  8  Abb.  iV^       ^ 
724;  Jackson  V.  Giunaer,  2  Cow.,  552. 

*  I  R  5.,  739,  §  147.    This  provision  does  not  apply  to 

mortgage?,  which  are  not  recognized  in  this  Code  as 
grants  in  any  sense. 

S  541.  Other  provisions  concerning  unlawful  trans-  other 
fers  are  contained  in  Part  U  of  the  Fourth  Division 
of  this  Oode,  concerning  the  special  relations  of 
Debtob  and  Oeeditob. 


TITLE  V. 

WILL. 

In  this  Title,  taken,  for  the  most  part,  from  the  existing 
law,  are  inserted  many  new  provisions  relating  to  nun* 
cnpative  wills;  mutual  and  conditional  wills;  partial 
and  total  revocation;  revocation  of  wills  executed  in 
duplicate ;  effect  of  alteration  or  obliteration ;  wills  pro- 
cured by  undue  influence;  republication  by  codicil; 
placing  power  to  devise  real  property  on  the  same 
footing  as  personal  estate ;  the  execution  of  wills  in 
foreign  countries ;  the  law  of  domicil ;  the  interpreta- 
tion of  wills;  the  payment  and  abatement  of  legacies. 

Chapteb    L  Execution  and  revocation  of  wills. 
II.  Interpretation  of  wills. 
in.  (General  provisions  relatmg  to  wills. 


CHAPTER  I. 

BXEOUnON  ASTD  KEVOCATION  OF  WILLS. 

SxonOK  642.  Who  may  make  will 

643.  Monomaniac  moompetent. 

644.  Will  procured  by  fraud,  kc 
646.  What  may  pau  by  will 

21 
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SacnoN  546.  Who  maj  take  bj  will 

647.  Nuncupative  will. 

648.  Mutual  will. 

649.  Conditional  wilL 

650.  Written  will,  how  to  be  executed. 
551.  Nuncupative  will,  how  to  be  executed. 

652.  Witness  to  add  residence. 

653.  Republication  hy  codicil 

554.  Will  made  out  of  this  state. 

555.  Will  not  duly  executed,  void. 
656.  Subsequent  change  of  domicil. 

557.  Wills  may  be  deposited  for  safe  keeping. 
658.  To  whom  to  be  delivered. 

559.  Will,  when  to  be  opened  by  surrogate. 

560.  Lost  or  destroyed  will. 

661.  Written  will,  how  revoked. 

662.  Evidence  of  revocation. 

663.  Revocation  by  obliteration  on  face  of  wilL 

664.  Revocation  of  duplicate. 

665.  Revocation  by  subsequent  wilL 

666.  Revocation  of  subsequent  will  does  not  revive  the  llrti. 

667.  Revocation  by  marriage  and  birth  of  issue. 

668.  Revocation  of  woman*s  will  by  marriage. 
569.  Contract  of  sale  not  a  revocation. 

670.  Charge  or  incumbrance  not  a  revocation. 

671.  Conveyance  when  not  a  revocation. 

672.  When  it  is  a  revocation. 

673.  Revocation  of  codicils. 

674.  Afterbom  child,  unprovided  for,  to  succeed. 

675.  Devises  and  bequests  in  certain  cases  not  to  lapse. 

676.  Witness  to  will,  cannot  take  under  will 

677.  When  vntness  may  succeed. 

678.  Creditor  a  competent  witnes& 

Suw  w3a.  S  542.  Every  male  person  of  the  age  of  eighteen 
years  or  upwards,  and  every  female  of  the  age  of  six- 
teen years  or  upwards,  of  sound  mind,  and  no  others, 
may  dispose  of  real  and  personal  property,  by  a  will 
duly  executed,  according  to  the  provisions  of  this 
Code. 

2  R.  8.f  66,  §  1 ;  60,  §  21 ;  modified  by  enabling  minors  to 
dispose  of  real  as  well  as  personal  property  by  will, 
and  by  omitting  the  exception  as  to  married  women. 

nSc  tacom-  S  5*3.  A  pcTSon  having  any  insane  delusion  is 
incompetent  to  make  a  will. 

This  provision  is  new  (see  Stanton  v.  Wetherwax,  16 
Barb.,  259 ;  Waring  v.  Waring,  12  Jurist,  947 ;  6  Moan 
P.  a  C,  341). 
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S  544.  A  will  or  part  of  a  will  procured  to  be  made  ^J"j>«>' 
by  duress,  menace,  fraud  or  undue  influence,  may  be  fraud,  4b. 
denied  probate ;  and  a  revocation,  procured  by  the 
same  means,  may  be  declared  void. 

This  section  is  new. 

§  545.  Every  estate  and  interest  in  real  or  per-  whatmnj 
sonal  property,  to  which  heirs,  husband,  widow  or  Nrm. 
next  of  kin  might  succeed,  may  be  disposed  of  by 
will. 

From  2  R  S.,  67,  §  2. 

g  546.  A  testamentary  disposition  may  be  made  to  ^^^^ 
any  person  capable  by  law  of  taking  the  property  so  ^'"• 
disposed  of,  except  that  no  corporation  can  take 
under  a  will,  unless  expressly  authorized  by  its  char- 
ter or  by  statute  so  to  take. 

2  R.  S.,  57,  §  3. 

g  547.  A  nuncupative  will  of  real  or  personal  pro-  nudcm. 
perty,  or  both,  is  valid,  when  made  in  contemplation, 
fear  or  peril  of  death : 

1.  By  a  soldier,  while  in  actual  military  service, 
whether  he  is  an  officer  or  private,  or  a  surgeon,  or  a 
servant  of  the  army ;  or, 

2.  By  a  sailor  (whether  he  is  an  officer  or  surgeon, 
a  marine  or  mariner,  or  a  servant  of  the  vessel),  after 
he  finally  goes  on  board  the  vessel  for  the  voyage, 
and  before  he  comes  on  shore,  in  port,  after  the 
voyage  is  over. 

Modified  from  2  R  S.,  60,  §  22.  By  this  section  the 
nuncupative  will  may  pass  real  as  well  as  personal  pro- 
perty; but  it  can  be  made  only  in  contemplation,  fear 
or  peril  of  death  (See  Prince  v,  Hazleton,  20  Johns., 
502).  A  nuncupative  will  may  be  made  by  a  ship's 
cook  or  other  servant  {Erp,  Thompson,  4  Brad/.^  154), 
and  while  the  ship  is  at  anchor,  as  well  as  on  the  open 
sea  (Hubbard  v.  Hubbard,  8  N.  K,  196). 

§  548.  A  conjoint  or  mutual  will  is  valid,  but  it  Matnaii 
may  be  revoked  by  any  of  the  testators,  in  like  man- 
ner with  any  other  will. 

Ex  parte  Day,  1  Brad/.,  476. 
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Condition- 
al wlU. 


g  549.  A  will,  the  validity  of  which  is  made  by  its 
own  terms  conditional,  may  be  denied  probate,  accord- 
ing to  the  event,  with  reference  to  the  condition. 


This  section  is  new. 


Written 
will,  how 
tobeexe- 
tated. 


Vnnenpei* 
tlTewill, 
how  to  be 
•xecated. 


witness 

tosdd 

residenoe. 


Bepnbllci^ 
tion  by 
codicil. 


Wnimsde 
•ntofthU 


§  550.  Every  will,  other  than  a  nuncupative  will 
authorized  by  section  547,  must  be  executed  and 
attested  as  follows : 

1.  It  must  be  subscribed  at  the  end  thereof,  by  the 
testator  himself,  or  by  some  person  in  his  presence 
and  by  his  direction ; 

2.  The  subscription  must  be  made  in  the  presence 
of  each  of  the  attesting  witnesses,  or  be  acknow- 
ledged by  the  testator  to  each  of  them,  to  have  been 
made  by  him  or  by  his  authority ; 

3.  The  testator  must,  at  the  time  of  subscribing  or 
acknowledging  the  same,  declare  to  the  attesting 
witnesses  that  the  instrument  is  his  will ;  and, 

4.  There  must  be  two  attesting  witnesses,  each  of 
whom  must  sign  his  name  as  a  witness  at  the  end 
of  the  will,  at  the  testator's  request. 

From  2  R  5.,  63,  §  40. 

S  551.  A  nuncupative  will  is  not  required  to  be  in 
writing,  nor  to  be  declared  or  attested  with  any  for- 
malities. 

Hubbard  v.  Hubbard,  8  N,  T,  196. 

g  552.  A  witness  to  a  written  will  must  write, 
with  his  name,  his  place  of  residence ;  and  a  person 
who  subscribes  the  testator's  name,  by  his  direction, 
must  write  his  own  name  as  a  witness  to  the  will. 
But  a  violation  of  this  section  does  not  affect  the 
validity  of  the  will. 

From  2  R  S.,  64,  §  41. 

g  553.  The  execution  of  a  codicil,  referring  to  a 
previous  will,  has  the  effect  to  republish  the  will,  as 
modified  by  the  codicil. 

§  554.  A  will  of  real  or  i>ersonal  property,  or  both, 
or  a  revocation  thereof,  made  out  of  this  state  by  a 
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person  not  having  his  domicil  in  this  state,  is  as  valid, 
when  executed  according  to  the  law  of  the  place 
in  which  the  same  was  made,  or  in  which  the  tes- 
tator was  at  the  time  domiciled,  as  if  it  were  made 
in  this  state,  and  according  to  the  provisions  of  this 
chapter. 

g  555.  No  will  or  revocation  is  valid  unless  exe-  JJf^J^^J. 
cuted  either  according  to  the  provisions  of  this  chap-  ^^^  "^^ 
ter,  or  according  to  the  law  of  the  place  in  which  it 
was  made,  or  in  which  the  testator  was  at  the  time 
domiciled. 

The  last  two  sections  are  modified  Arom  2  iZl  5.,  67,  §  68, 
69. 

S  556.  Whenever  a  will,  or  a  revocation  thereof,  is  gJ^JJ^T** 
duly  executed  according  to  the  law  of  the  place  in  do»^^ 
which  the  same  was  made,  or  in  which  the  testator 
was  at  the  time  domiciled,  the  same  is  regulated,  as 
to  the  validity  of  its  execution,  by  the  law  of  such 
place,  notwithstanding  that  the  testator  subsequently 
changed  his  domicil  to  a  place,  by  the  law  of  which 
such  will  would  be  void. 

This  section  is  new.    Compare  Moultrie  v.  Hunt,  23  K. 
T.,  394,  and  Parsons  v.  Ljman,  20  N,  K,  103. 

§567.  Every  surrogate,  county  clerk  or  register  JJ'J*"?}; 
of  deeds  must  deposit,  in  his  office,  any  will  delivered  JJeptaJJ'* 
to  him  for  that  purpose,  and  give  a  written  receipt 
to  the  depositor;  and  must  inclose  such  will  in  a 
sealed  wrapper,  so  that  it  cannot  be  read,  and  in- 
dorse thereon  the  name  of  the  testator,  his  resi- 
dence, and  the  date  of  the  deposit;  and  such  wrapper 
must  not  be  opened  until  its  delivery  under  the  pro- 
visions of  the  next  section. 

2  R  5.,  405,  §  68. 

S  558.  A  will  deposited  under  the  provisions  of  J^bTd^ 
the  last  section  must  be  delivered  only :  **^"^ 

1.  To  the  testator  in  person ; 
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2.  Upon  his  written  order,  duly  proved  by  the 
oath  of  a  subscribing  witness ; 

3.  After  his  death,  to  the  person,  if  any,  named 
in  the  indorsement  on  the  wrapper  of  the  will ;  or, 

4.  If  there  is  no  such  indorsement,  and  if  the  will 
was  not  deposited  with  the  surrogate  having  juris- 
diction of  its  probate,  then  to  the  surrogate  who  has 
jurisdiction. 

2  R  51,  405,  §  69. 

§  559.  The  surrogate  with  whom  a  will  is  deposited, 
or  to  whom  it  is  delivered,  must,  after  the  death  of 
the  testator,  publicly  open  and  examine  the  will  and 
file  it  in  his  office,  there  to  remain  until  duly  proved, 
or  deliver  it  to  the  surrogate  having  jurisdiction  of 
its  probate. 

2  /?.  S.,  405,  §  70. 

§  560.  A  lost  or  destroyed  will  of  real  or  personal 
property,  or  both,  may  be  estabhshed  in  the  cases 
provided  in  the  Code  op  Civil  Pbocedure. 

The  reference  is  to  section  12  of  Appendix  D,  in  the 
original  draft  of  this  Code. 

§  561.  Except  in  the  cases  in  this  chapter  men- 
tioned, no  written  will,  nor  any  part  thereof,  can  be 
revoked  or  altered,  otherwise  than : 

1.  By  a  written  will,  or  other  writing  of  the  testator, 
declaring  such  revocation  or  alteration,  and  executed 
with  the  same  formalities  with  which  a  will  should 
be  executed  by  such  testator ;  or, 

2.  By  being  burnt,  torn,  canceled,  obliterated  or 
destroyed,  with  the  intent  and  for  the  purpose  of 
revoking  the  same,  by  the  testator  himself,  or  by  some 
person  in  his  presence  and  by  his  direction. 

2  R  S.,  64,  §  42. 


^i^^  **'      S  562.  When  a  will  is  canceled  or  destroyed  by 
^^  any  other  person  than  the  testator,  the  direction  of 
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the  testator,  and  the  fact  of  such  injary  or  destrac- 
tion,  most  be  proved  by  two  witnesses. 

lb. 

S  563.  A  revocation  by  obliteration  on  the  face  of  Rerocttion 

by  oUitera- 

the  will  may  be  partial  or  total,  and  is  complete  uononikM 
if  the  material  part  is  so  obliterated  as  to  show  an 
intention  to  revoke:  but  where,  in  order  to  effect  a 
new  disposition,  the  testator  attempts  to  revoke 
a  provision  of  the  will,  by  altering  or  obliterating  it 
on  the  face  thereof,  such  revocation  is  not  valid 
unless  the  new  disposition  is  legally  effected. 

UcPheraon  v.  Clark,  3  Bradf.^  92. 

g  664.  The  revocation  of  a  will,  executed  in  dupli-  5*JJ^«* 
cate,  may  be  made  by  revoking  one  of  the  duplicates.  «•*• 

§  565.  A  prior  will  is  not  revoked  by  a  subsequent  J«J^"* 
will,  unless  the  latter  contains  an  express  revocation,  q^entwrn. 
or  provisions  wholly  inconsistent  with  the  terms  of 
the  former  will;  but  in  other  cases   the   prior  will 
remains  effectual  so  far  as  consistent  with  the  pro- 
visions of  the  subsequent  will. 

Conover  v.  Hoflfman,  15  Ahb,  iV.,  100;  Rqbinaon  v. 
Smith,  13  Ahb,  Pr.,  369;  McLoskey  v.  Reid,  4  Bradf,^ 
334;  Nelson  v.  McGiffert,  3  Baarb,  CK,  168;  Brant  v. 
WillBon,  8  Cow.,  66. 

S  566.  If,  after  making  a  will,  the  testator  duly  RoToeatioa 
makes  and  executes  a  subsequent  will,  the  destruc-  J^j^^jj^ 
tion,  canceling  or  revocation  of  the  latter  does  not  SSily*^ 
revive  the  former,  unless  it  appears  by  the  terms  of 
such  revocation  that  it  was  his  intention  to  revive 
the  prior  will,  or  unless  after  such  destruction,  can- 
celing or  revocation,  he  duly  republishes  the  prior 
will. 

2  R  8.,  65,  g  53. 

S  567.  If,  after  having  made  a  will,  the  testator  B«mati<m 
marries,  and  has  issue  of  such  marriage,  bom  either  ay^irtiJ** 
in  his  lifetime  or  after  his  death,  and  the  wife  or 
issue  survives  him,  the  will  is  to  be  deemed  revoked, 
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unless  provision  has  been  made  for  snch  issue  by 
some  settlement,  or  unless  such  issue  are  provided 
for  in  the  will,  or  in  such  way  mentioned  therein  as 
to  show  an  intention  not  to  make  such  provision; 
and  no  other  evidence  to  rebut  the  presumption  of 
such  revocation  can  be  received. 

2  R  8.,  64,  §  43. 

5?^l2t!l^.      S  668.  A  will  executed  by  an  unmarried  woman  is 

of  woman  8         ^  •^ 

SStriage.     revoked  by  her  subsequent  marriage. 

2  R  5.,  64,  §  44. 

S^STiiott  S  569.  An  agreement  made  by  a  testator,  for  the 
revocation,  gale  or  transfer  of  property  disposed  of  by  a  will  pre- 
viously made,  does  not  revoke  such  disposal ;  but  the 
property  passes  by  the  will,  subject  to  the  same 
remedies  on  the  testator's  agreement,  for  a  specific 
performance  or  otherwise,  against  the  devisees  or 
legatees,  as  might  be  had  against  the  testator's  suc- 
cessors, if  the  same  had  passed  by  succession. 

2  R  S.,  64,  §  46. 

guw  or  g  570.  A  charge  or  incumbrance  upon  any  real  or 
S?S2ti?i.*  personal  property,  for  the  purpose  of  securing  the 
payment  of  money,  or  the  i)erformance  of  any  other 
obligation,  is  not  a  revocation  of  a  will  relating  to  the 
same  property,  previously  executed ;  but  the  disposi- 
tions made  by  the  will  take  eflfect  subject  thereto. 

2  R  8.,  64,  §  46. 

oonrey.         g  571.  A  couveyanco,  settlement,  or  other  act  of  a 

ancOt  when 

S?u5n"^  testator,  by  which  his  interest  in  a  thing  previously 
disposed  of  by  his  will  is  altered,  but  not  wholly 
divested,  is  not  a  revocation  ;  but  the  will  passes  the 
property  which  would  otherwise  devolve  by  succes- 
sion. 

2  R  8.,  65,  §  47. 

J!JS»uoL*  S  572.  K  the  instrument,  by  which  an  alteration  is 
made  in  the  testator's  interest  in  a  thing  previously 
disposed  of  by  liis  will,  expresses  his  intent  that  it 
shall  be  a  revocation,  or  if  it  contains  provisions 
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wholly  incoDsisteDt  with  the  terms  and  natore 
of  the  testamentary  disposition,  it  operates  as  a 
revocation  thereof,  unless  such  inconsistent  provi- 
sions depend  on  a  condition  or  contingency,  by 
reason  of  which  they  do  not  take  effect. 

2  R  S.,  65,  §§  47,  48. 

S  573.  The  revocation  of  a  will  revokes  all  its  ^^^tij« 

^  of  codicils. 

codicils. 
S  574.  Whenever  a  testator  has  a  child  bom  after  AftCT-bom 

^  cmla,  un- 

the  making  of  his  will,  either  in  his  lifetime  or  after  his  gJJJ^J^^^ 
death,  and  dies  leaving  such  child  unprovided  for  by  ***^ 
any  settlement,  and  neither  provided  for  nor  in  any 
way  mentioned  in  his  will,  the  child  succeeds  to  the 
same  portion  of  the  testator's  real  and  personal  pro- 
I)erty,  that  he  would  have  succeeded  to  if  the  testator 
had  died  intestate. 

2  R  S.,  65,  §  49. 

S  575.  Whenever  any  real  or  i>ersonal  property  is  DeriMs 
disposed  of  by  will  to  a  descendant  or  a  brother  or  qSe?t9.  in 

,  '^  -.         certain 

Sister  of  the  testator,  and  such  legatee  or  devisee  dies  g«Jj"^*  ^ 
during  the  lifetime  of  the  testator,  leaving  a  successor 
who  survives  the  testator,  such  disposition  does  not 
lapse,  but  the  thing  so  disposed  of  vests  in  the  sur- 
viving successors  of  the  legatee  or  devisee,  as  if  such 
legatee  or  devisee  had  survived  the  testator  and  had 
died  intestate. 

2  R  S.,  66,  §  52;   substituting  "successors"  for  "de- 
scendants." 

§  576.  If  a  person  is  an  attesting  witness  to  the  witn^^to 
execution  of  a  will  wherein  any  beneficial  devise,  uke^d« 

will. 

legacy,  interest  or  power  of  appointment  of  any  real 
or  personal  property,  is  made  to  such  witness,  and 
the  will  cannot  be  proved  without  his  testimony,  the 
devise,  legacy,  interest  or  power  is  void  so  far  only 
as  concerns  such  witness,  or  any  one  claiming  under 
him,  and  the  witness  is  comi)etent  to  prove  the  exe- 
cution of  the  will. 

Modified  from  2  iJ:  iS:,  66,  §  60;  omitting  the  disqualifi- 
cation of  husband  or  wife  of  witness. 
22 
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When  wUr  g  577.  An  attesting  tritness  to  a  will,  without 
■noceed.  ^hos©  t6stimoDy  it  coiiDot  be  proved,  and  who 
would  have  been  entitled  to  a  share  of  the  testator's 
estate  in  case  the  will  had  not  been  established,  suc- 
ceeds to  the  same  portion  of  the  testator's  estate  that 
he  would  have  succeeded  to  if  the  testator  had  died 
intestate,  not  exceeding  the  value  of  the  devise  or 
bequest  to  him  in  the  will. 

2  R  /ST.,  65,  §  51. 

Smil^*       S  678.  A  creditor,  whose  debt  is  by  a  will  charged 
witneet.      upQ^  property,  is  not  thereby  disqualified  as  a  wit- 
ness to  prove  the  execution  of  the  will. 

2  R  S.f  61,  %  6.  These  three  sections  are  retained 
because  they  seem  to  correspond  to  the  exceptions 
made  by  the  present  Code  of  Procedure  to  the  admis- 
sion of  parties  m  interest  as  witnesses. 


CHAPTBE  n. 

INTBEPEETATION  OF  WILLS,  JOST>  EFFECT  OF  VABIOUS 
PKOVISIONS. 

SsonOK  679.  Testator's  intention  to  be  carried  out 

580.  Intention  to  be  ascertained  from  the  wilL 

681.  Rules  of  interpretation. 

682.  Several  instruments  are  to  be  taken  together. 

683.  684,  685.  Harmonizing  various  parts. 

686.  Words  taken  in  ordinary  sense. 

687.  Words  to  receive  an  operative  constniotion. 

688.  Intestacy  to  be  avoided. 

689.  Effect  of  technical  words. 
590.  Technical  words  not  necessary. 

691.  Certain  words  not  necessary  to  pass  a  fee. 

692.  Power  to  devise,  how  executed  by  terms  of  wiD. 

693.  Devise  or  bequest  of  all  real  or  all  personal  property,  or  both. 

694.  695.  Residuary  clause. 

696.  "Heirs,"  "relatives,"  "issue,"  "descendants,"  Aa 

697.  Words  of  donation  and  of  limitation. 

698.  To  what  time  words  refer. 

699.  Devise  or  bequest  to  a  class. 

600.  When  conversion  takes  effect. 

601.  When  child  bom  after  testator's  death  takes  under  wflL 

602.  Mistakes  and  omissions. 

603.  When  devises  and  bequests  vest 

604.  When  cannot  be  divested. 
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Sfionoy  605.  Death  of  devisee  or  legatee. 

606.  loterests  in  remainder  are  not  affected. 

607.  Ck>nditioual  devises  and  bequests. 

608.  Condition  precedent,  what. 

609.  Effect  of  condition  precedent 

610.  Conditions  precedent,  when  deemed  perfomidd. 

611.  Conditions  subsequent,  what 

612.  Devisees,  fta,  take  as  tenants  m  common. 

613.  Advancements  when  ademptions. 

5  579.  A  will  is  to  be  constraed  accordiDg  to  the  Tertator's 
^  intention  to 

intention  of  the  testator.^    Where  his  intention  can-  5;»^*^** 

out. 

not  have  eflfect  to  its  full  extent,  it  must  have  effect 
as  far  as  possible.' 

^IR  S.,  T48,  §  2;  Brown  v.  Lyon,  Q  Nl  T.,  420;  see 

Chrjstie  v.  Phyfe,  19  id,,  348. 
*  Kane  v.  Gott,  24  Wend.,  663 ;  Savage  v.  Bumham,  17 

N.  r.,  577 ;  Doe  v.  Gallini,  b  R  db  Ad.,  621. 

g  580.  In  case  of  uncertainty,  arising  upon  the  face  intention 
of  a  will,  as  to  the  application  of  any  of  its  provisions,  tainedfrom 
the  testator's  intention  is  to  be  ascertained  from  the 
words  of  the  will,  taking  into  view  the  circumstances 
under  which  it  was  made ;  exclusive  of  his  oral  de- 
clarations. 

See  Bullock  v.  Evans,  9  Kof  L.  Cos.,  24;  Maddison  v. 
Chapman,  6  Jur.  [K.  S.],  277. 

g  581.  In  interpreting  a  will,  subject  to  the  law  of  Rnie*  of 
this  state,  the  rules  prescribed  by  the  following  sec-  *i<«- 
tions  of  this  chapter  are  to  be  observed,  unless  an 
intention  to  the  contrary  clearly  appears. 

S  582.  Several  testamentary  instruments,  executed  sevwti  in- 
by  the  same  testator,  are  to  be  taken  and  construed  JJ^^J^^ 
together  as  one  instrument. 

Howland  v.  Union  Theo.  Sem.,  6  N.  7.,  193,  214;  Haven 
r.  Haven,  1  Rtdf,  Surr.,  374 ;  Jauncey  v,  Att'7-Gten., 
3  Gif.j  308;  Stone  v.  Evans,  2  Aik.,  86. 

g  583.  All  the  parts  of  a  will  are  to  be  construed  in  Harmoni* 
relation  to  each  other,^  and  so  as  if  possible  to  form  ou  parts. 
one  consistent  whole,^  but  where  several  parts^  are 
absolutely^  irreconcilable,  the  latter'  must  prevail. 

^Arcularias  t;.   Geisenhainer,  3  B*ac^.,  64;  affirmed  25 
Barlf.,  403 ;  Egerton  v,  Conklin,  25  WewLf  224,  238 ; 
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Oovenhoven  V.  Shuler,  2  Paige^  130;  Ford  v.  Ford, 
6  Earej  492 ;  Stewart  v.  Jones,  3  De  Gex  A  J.,  632. 
'Carter  t;.  Hunt,  40  Barh.,  391;  Morrall  v.  Sutton,  1 
Philltps,  633;  Mutter's  estate,  38  Fenn,  Stj  314; 
Jennings  v,  Newman,  10  Sim,j  223. 

•  Whether  in  the  same  sentence  or  in  different  sentences, 

Morrall  v,  Sutton,  1  FhilUps,  537,  547. 

•  Barclay  v.  Maskelyne,  J7.  R  V.  Johns ^  131 ;  Sweet  v. 

Chase,  2  K  K,  79 ;  Covenhoven  v.  Shuler,  2  Pai>«,  123. 

•  Trustees  of  Theolog.  Seminary  v.  Kellogg,  16  ^  r:,  88 ; 

Norris  v.  Beyea^  13  ^.  F.,  284;  Campbell  v.  Baw- 
don,  18  ^:  r.,  414;  Griffen  r.  Ford,  1  Bosw.,  123; 
Bradstreet  v.  Clarke,  *12  WeneLj  602. 

M-  5  584.  A  clear  and  distinct  devise  or  bequest  can- 

not be  affected  by  any  reasons  assigned  therefor,^  or 
by  any  other  words  not  equally  clear  and  distinct,* 
or  by  inference  or  argument  from  other  parts  of  the 
will,^  or  by  an  inaccurate  recital  of  or  reference  to 
its  contents  in  another  part  of  the  wilL^ 

•  Cole  V.  Wade,  16  F<».,  46;  see  Thompson  v.  Whitlock, 

6  Jur.  [K  &l  991. 

•  Thomhill  v.  Hall,  2  C7t  &  J!,  22 ;  Barclay  v.  Maskelyn^ 

K  R  V.  Johns.^  126.  This  rule  applies  equally  to 
prior  (Greenwood  v.  SutcUffe,  14  C.  A,  226)  and  to 
subsequent  wonU  (Arcularius  i;.  G^eisenhainer,  3 
Brad/.^  75 ;  aflBUmed  25  Barb.^  403 ;  Kiven  v.  Old- 
field,  4:  Be  Cfex  <Si  J.J  30;  Borrell  v.  Haigh,  2 
Jur.,  229). 

'  Campbell  v.  Harding,  2  Russ,  db  M,  409 ;  Jennings  v. 
Newman,  10  Sim.,  223. 

*HDlersdon  v,  Lowe,  2  Edrej  355|  372;  Mortimer  v, 
HarUey,  SBe  Gtzdb  Sm^  332. 

"•  5  585.  Where  the  meaning  of  any  part  of  a  will  is 

ambiguous  or  doubtful,  it  may  be  explained  by  any 
reference  thereto,  or  recital  thereof,  in  another  part 
of  the  will. 

See  Hyatt  v.  Pugsley,  23  Barh^  285;  Marsh  v.  Hague 
IJEdw^mi. 

SSSta         S  586.  The  words  of  a  will  are  to  be  taken  in  their 
S^^      ordinary  and  grammatical  sense,  unless  a  clear  inten- 
tion to  use  them  in  another  sense^  can  be  collected, 
and  that  other  can  be  ascertained.^ 

>  Hone  V.  Van  Schaick,  3  ^  K,538;  Cromer  v.  Pindmey,  8 
Barb,  C7i.,466;  Bullockv.DowneSjSi^lo/JL  Ou.,  24. 
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*De  NoUebeck  v,  Astor.  13  N.  7.,  98;  affirming  S.  C^ 
16  Barb.,  412;  Bradhurst  i;.  Bradhurst,  1  Paige, 
331;  Coyenhovea  i;.  Shuler,  2  id.,  122;  Rathbone 
V.  Dyckman,  3  id,  9 ;  Crosby  v.  Wendell,  6  id,  648. 

5  587.  The  words  of  a  wOl  are  to  receive  an  inter-  word»to 

_.-._-.  ,  receive  an 

pietation  which  will  give  to  every  expression  some  JJ^JJ^^ 
effect,  rather  than  one  which  will  render  any  of  the  "^'*- 
expressions  inoperative. 

Griffen  v.  Ford,  1  Boaw^  123,  140;  Mason  v.  Jones,  2 
Barb.,  229 ;  Butler  i;.  Butler,  3  Barb.  CK,  304 ;  Pond  v. 
Bergh.  10  Paige,  140;  Doe  v.  Gallini,  b  B.  &  Ad.,  621 ; 
3  ^d  <fc  El,  340;  see  Chrystie  v.  Phyfe,  19  K  T.,  348. 

g  588.  Of  two  modes  of  interpreting  a  will,  that  is  intestacy 
to  be  preferred  which  will  prevent  a  total  intestacy,  avoidwi 

Booth  V.  Booth,  4  Ves.,  407. 

%  589.  Technical  words  in  a  will  are  to  be  taken  in  bh^  or 
their  technical  sense,^  unless  the  context  clearly*  indi-  words. 
cates  a  contrary  intention.^ 

•  Moore  v.  Lyons,  25  Wend.,  154,  155 ;  Campbell  v.  Raw- 

don,  18  K.  7.,  417 ;  Brown  v.  Lyon,  6  N.  K,  419 ; 
Jackson  i;.  Luquere,  5  Cow.,  228 ;  Jenkins  i;.  Hughes, 
8  H.  of  L.  Cos.,  571 ;  Doe  v.  Perratt,  6  Man,  &  Gr^ 
335,  342,  350. 

•  Doe  v.  Gallini,  6   J?.  <fc  Ad.,  621 ;  3  uld  dfc  EL,  340 ; 

Jesson  V.  Wright,  2  Bligh,,  67. 

•  Corrigan  v.  Kieman,  1  Bradf.,  208 ;  Sherwood  v.  Sher- 

wood, 3  id.,  230;  De  Kay  v.  Irving,  5  Dm.,  646; 
Parks  r.  Parks,  9  Paige,  107. 

S  590.  Technical  words  are  not  necessary  to  give  Technical 

Mn     .    J  .  /.I.  .,.         «  'ii  words  not 

effect  to  any  species  of  disposition  by  a  will.  necessary. 

Jackson  v.  Lyquero,  5  Cow.,  228 ;  Parks  v.  Parks,  9  Paige, 
117. 

§  591.  The  term  "  heirs,"  or  other  words  of  inheri-  certain 

tance,are  not  requisite  to  devise  a  fee,  and  a  devise  ^Kes"**^ 

of  real  property  passes  all  the  estate  of  the  testator,  *'«^ 
unless  otherwise  limited. 

1  R  S.,  748,  §  1 ;  to  similar  effect,  1  Vid.,  a  26,  §  26,  28. 

S  592.  Beal^  or  T)ersonaP  property  embraced  in  a  Power  to 

X      J       •  1  .,7  .  derise,  how 

IK)wer  to  devise,  passes  by  a  will  purporting  to  devise  Jf^^^  ^ 
all  the  real  or  personal  property  of  the  testator.  ^*"- 

nR.3^  787,  §128. 
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Derffeor 

bequest 
of  all  real 
or  all  per- 
sonal  pro* 


Ketidntry 
dame. 


Id. 


"Heirs," 

•^relatives," 
"lasne," 
^'deecend- 
ants,"  Ac 


*  Van  Wert  v,  Benedict,  1  Brad/.,  123 ;  Amory  v.  Mere- 

dith,  7  AUen^  397.    See  a  similar  provision,  1  Fict,  a 
26,  §  27,  as  regards  a  general  and  beneficial  power. 

§  593.  A  devise  or  bequest  of  all  the  testator's  reaP 
or  personal'  property,  in  express  terms,  or  in  any  other 
terms  denoting  his  intent  to  dispose  of  all  his  real  or 
I>ersonal  property,  passes  all  the  real  or  personal  pro- 
I)erty  which  he  was  entitled  to  dispose  of  by  will  at 
the  time  of  his  death. 

*  2  A  S,  57,  §  5. 

*  McNaugbton  v.  McNaughton,  41  Barb.j  60. 

S  594.  A  devise  of  the  residue  of  the  testator's 
estate,  property,  or  real  property,  passes  all  the  real 
property  which  he  was  entitled  to  devise  at  the  time  of 
his  death,  not  otherwise  effectually  devised  by  his  will. 

It  has  been  doubted  (Van  Cortlandt  v.  Kip,  1  EiU,  696 ; 
7  td,  352 ;  see  Prescott  v.  Prescott,  7  Metc.^  141,  146) 
whether  this  is  the  effect  of  a  residuary  devise,  except 
where  the  beneficial  taker  under  the  prior  devise  is 
the  same  person  as  the  residuary  devisee  (see  Tucker 
V.  Tucker,  5  N.  K,  421),  where  the  prior  devise  has 
been  revoked  by  the  testator  (Kip  v.  Van  Cortlandt,  7 
Sill,  346),  or  where  the  prior  devise  is  only  a  charge 
upon,  and  not  an  exception  from  the  residuary  devise 
(Cook  V.  Stationers*  Co.,  3  Myl  <fc  JT.,  262). 

S  595.  A  bequest  of  the  residue  of  the  testator's 
estate,  property  or  i>ersonal  property,  passes  all  the 
personal  property  which  he  was  entitled  to  bequeath 
at  the  time  of  his  death,  not  otherwise  effectually 
bequeathed  by  his  will. 

g  596.  A  testamentary  disposition  to  "  heirs,"  "  rela- 
tions," "nearest relations,"  "representatives,"  "legal 
representatives"  or  "personal  representatives,"  or 
"family,"  "issue,"  "descendants,"  "nearest"  or 
"  next  of  kin  "  of  any  person,  without  other  words  of 
qualification,  and  when  the  terms  are  used  as  words 
of  donation  and  not  of  limitation,  vests  the  property* 

*  ir  the  prorlsions  of  Appendix  A  to  the  draft  of  this  Code  are  adopted,  the 
^followln;?  words  shonld  bo  substitated  for  the  words  following  the  asterisk :  "  If 
real,  iu  those  who  would  be  entitled  to  sacceed  to  the  property  of  eqch  person 
according  to  the  chapter  on  Snccesslon  to  Real  Property  ;  if  personal,  then  in  those 
who  womd  be  entitled  according  to  the  chapter  on  Baccession  to  Perteaal  Pro> 
perty." 
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in  those  Tirho  would  be  entitled  to  sacceed  to  the  pro- 
perty of  such  person,  according  to  sections  642  and 
643  of  this  Code. 

g  597.  The  terms  mentioned  in  the  last  section  wordtof 
are  used  as  words  of  donation,  and  not  of  limitation,  f^p^or 

'  '    limitation. 

when  the  property  is  given  to  the  person  so  desig- 
nated, directly,  and  not  as  a  qualification  of  an  estate 
given  to  the  ancestor  of  such  person. 

S  598.  Words  in  a  will  referring  to  death^  or  survi-  Towhat 
vorship,*  simply,  relate  to  the  time  of  the  testator's  "^«f- 
death,  unless  possession  is  actually  postponed,  when 
they  must  be  referred  to  the  time  of  possession. 

'Adams  v.  Beekman,  1  Faige,  631 ;  Ive  v.  King,  16  Beav.^ 
41;  Howard  v.  Howard,  21  Beav.^  550;  Schenck  v. 
Agnew,  4  Kay  <fc  «/.,  405. 
•Young  V.   Robertson,   4  Macq.,   319,   330;  Young  v. 
Davies,  9  Jur.  (JV.  S.),  399.    Tlie  contrary  was  held 
as  to  real  property  in  Moore  v.  Lyons,  25  Wend.,  1 19, 
on  the  supposed  English  rule;  but  that  rule  does  not 
exist  (Taaflfe  v.  Conner,  10  ff.  of  L,  Cos.,  77 ;  22 
Beav.,  271). 
It  makes  no  difference  that  there  is  a  postponement 
without  any  preceding  life  interest  (Hodgson  i;.  Mickle- 
thwaite,  2  Dreiory,  294).    This  rule  is  not  now  law 
when  the  life  tenant  dies  before  the  testator  (Spurrell 
V.  Spurrell,  11  Eare,  154). 

S  599.  A  testamentary  disposition  to  a  class  includes  neTis©  or 
every  person  answering  the  description  at  the  testa-  »^•• 
tor's  death  ;^  but  when  the  possession  is  postponed 
to  a  future  period,  it  includes  also  all  persons  coming 
within  the  description,  before  the  time  to  which  jws- 
session  is  postponed.^ 

*  Tucker  v.  Bishop,  16  Ni  F.,  402 ;  Campbell  v.  Rawdon, 
IB  K.  F.,  415.  Persons  who  die  before  the  testa- 
tor are  not  included  (Stires  v.  Van  Rensselaer,  2 
Brad/.,  172;  Campbell  v.  Rawdon,  18  K  F,  414, 
415). 

•Tucker  v.  Bishop,  16  ^.  F,  402;  Johnson  v.  Valentine, 
4  Sand/.,  36.  To  the  contrary,  Doubleday  v.  New- 
ton, 27  Barh.,  444. 

§600.  When  a  will  directs^  the  conversion  of  real  when 
convert!  on 

ptopetty  into  money,  such  property  and  all  its  pro-  takea  effect. 
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ceeds  must  be  deemed  personal  property,*  from  the 
time  of  the  testator's  death.^ 

Forsyth  v.  Rathbone,  34  Barb.,  405 ;  Fowler  v,  Depau, 
26  Barb.,  239;  Harris  v.  Clark,  7  JV:  K,  260;  Phelpa 
V.  Pond,  23  N.  F.,  76. 

•Meakings  v.  Cromwell,  6  K  T,  136;  King  v.  Woodholl, 
3  Edto.,  79;  Bramhall  v.  Ferris,  14  ^1  F,  46;  John- 
son V.  Bennett,  39  Barb.,  252. 

'Kane  i;.  Gott,  24  WmcLf  669. 

When  diud  •     g  601.  A  child  conceived  before,  but  not  bom  until 

born  after  •*'  ' 

S3Sh?ukes  ^^®^  ^  testator's  death,  or  any  other  i)eriod  when  a 
under  wiu.  ^ispositiou  to  a  class  vests  in  right  or  in  possession, 
takes,  if  answering  to  the  description  of  the  class. 

Rawlins  v.  Rawlins,  2  Cox^  425 ;  Trower  v.  Butts,  1  Sim. 
<k  Siu.j  181 ;  Jenkins  v.  Freyer,  4  BaigCj  63. 

jDitokes^  g  602.  When,  applying  a  will,  it  is  found  that 
•ioni.  there  is  an  imperfect  description,^  or  that  no  person* 
or  property^  exactly  answers  the  description,  mistakes* 
and  omissions  must  be  corrected,  if  the  error  appears 
from  the  context  of  the  will  or  from  extrinsic  evi- 
dence;' but  evidence  of  the  declarations  of  the  testa- 
tor as  to  his  intention^  cannot  be  received.'' 

» Fleming  v.  Fleming,  8  Jur,  (JV.  /ST.),  1042. 

•  Conolly  V.  Pardon,  1  Paige,  291 ;  Smith  v.  Smith,  4  id, 

271;  Wightmanr.  Stoddard,  3  Brad/.,  405;  Hart  v. 
Marks,  4  tU,  161;  Lee  v.  Pain,  4  Eare,  249. 

•  Roman  Oath.  Asylum  v.  Emmons,  3  Brad/.,  144 ;  Smith  v. . 

Wyckoff,  3  Sandf.  Ch.,  82,  88. 

•  Hart  V.  Tulk,  2  Be  Gex,  M.  db  O.,  300. 

•  Stanley  v.  Stanley,  2  Johns,  db  ffenUf  513;  see  BlundeH 

V.  Gladstone,  1  PhiUips,  279. 

•  See  Blundell  v.  Gladstone,  1  Phil,  282. 

'  Doe  V.  Hiscocks,  5  Mees.  db  W.,  563.  To  the  contrary, 
Ec  parte  Hornby,  2  Bradf.,  420.  Otherwise  if  the 
words  are  equally  descriptive  of  several  persons 
Poe  V.  Allen,  12  Ad.  do  EL,  451 ;  Fleming  v.  Flem- 
ing, 8  Jur.  \N.  S!\,  1042)  or  subjects  of  ownership 
(See  Douglass  v.  Fellows,  1  Kay,  114,  120). 

When  de.        §  603.  Testamentary  dispositions,  including  devises* 
^12^^     and  bequests'  to  a  i>erson  on  attaining  majority,  are 
presumed  to  vest  at  the  testator's  death. 

'Post  V.  Hover,  30  Barb.,  312,  319. 
*Pupre  V.  Thompson,  8  Basrb.^  637. 
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g604.  A  testamentary  disposition,  when  vested,  whenctD- 
cannot  be  divested  unless  upon  the  occurrence  of  the  diTOBted. 
precise  contingency  prescribed  by  the  testator  for 
that  purpose. 

Williams  v.  Jones,  1  Buss.^  517 ;  Humberston  v,  Stanton, 
1  Fw.  <fc  A,  485. 

g  605.  If  a  devisee  or  legatee  dies  during  the  life-  ^j*^^^ 
time  of  the  testator,  the  testamentary  disposition  to  i«8*'««- 
him  fails,  unless  an  intention  appears  to  substitute 
some  other  in  his  place. 

Savage  v.  Burnham,  17  K  K,  575. 

S606.  The  death  of  a  devisee^  or  legatee*  of  a  interests  m 
^  remainder 

limited  interest,  before  the  testator's  death,  does  not  jg^^J^ 
defeat  the  interests  of  persons  in  remainder,  who  sur- 
vive the  testator. 

» Downing  v.  Marshall,  23  K  7.,  370 ;  23  How,  iV.,  7 ; 

Campbell  v.  Rawdon,  18  K  7.,  421. 
•  Downing  v.  Marshall,  23  N.  F.,  370. 

fS  607.  A  conditional  disposition  is  one  which  de-  condition- 

•^  ,  ,  ^  .  al  devises 

pends  upon  the  occurrence  of  some  uncertain  event,  «nd^be. 
by  which  it  is  either  to  take  effect  or  be  defeated. 

5  608.  A  condition  precedent  in  a  will  is  one  which  condition 

^  t     /•  precedent, 

is  required  to  be  fulfilled  before  a  particular  disposi-  "^^^ 
tion  takes  effect. 

g  609.  Where  a  testamentary  disposition  is  made  Effector 
upon  a  condition  precedent,  nothing  vests  until  the  precedent. 
condition  is  fulfilled ;  except  where  such  fulfillment 
is  impossible,  in  which  case  the  disposition  vests, 
unless  the  condition  was  the  sole  motive  thereof,  and 
the  impossibility  was  unknown  to  the  testator,  or 
arose  from  an  unavoidable  event  subsequent  to  the 
execution  of  the  will. 

%  610.  A  condition  precedent  in  a  will  is  to  be  ^J^*JJf* 
deemed  performed  when  the  testator's  intention  has  y^«^^ 
been  substantially,  though  not  literally,  complied  wtotm^A. 
with. 

23 
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2S£Sl^      S  611*  ^  condition  subsequent  is  where  an  estate 

^^^         or  interest  is  so  given  as  to  vest  immediately,  subject 

only  to  be  divested  by  some  subsequent  act  or  event. 

J^j^j^      g  612.  A  devise*  or  legacy*  given  to  more  than  one 
am!J?G^  person  vests  in  them  as  owners  in  common. 

^IRS.,  121,  %  44. 

*  To  the  contrary,  see  Putnam  v.  Putnam,  4  Bradf.,  308. 

mtm!^^      S  613.  Advancements  or  gifts  are  not  to  be  taken 
^SSSk^       as  ademptions  of  general  legacies,  imless  such  inten- 
tion is  expressed  by  the  testator  in  writing. 

This  provision  is  new. 


CHAPTEE  in. 

GENERAL  PBOVISIONS. 

BionON  614.  Nature  and  designations  of  legacies. 

1.  Specifia 

2.  Demonstrative. 

3.  Annuities. 

4.  Besiduaiy. 
6.  General 

615.  Order  of  sale  in  case  of  an  intestate. 

616.  Order  of  sale  in  case  of  a  testator. 
61*7,  618.  Legacies,  how  charged  with  debts. 

619.  Abatement 

620.  Specific  devises  and  legacies. 

621*  Heir's  conveyance  good,  unless  will  is  proved  within  four 
years. 

622.  Possession  of  legatees. 

623.  Bequest  of  interest 

624.  Satisfaction. 

626.  Legacies,  when  due. 

626.  Interest 

62*7.  Construction  of  these  rules. 

628.  Executor  according  to  the  tenor. 

629.  Power  to  appoint  is  invalid. 

630.  Executor  not  to  act  till  qualified. 

631.  Executor  of  an  executor. 

632.  Provisions  as  to  revocations. 

633.  Execution  and  construction  of  prior  wills  not  affected. 

634.  **  Wills  "indudes  codicils. 

635.  The  law  of  what  place  applies. 

636.  Liabili^  of  beneficiaries  for  testator's  obligatioBi. 
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S  614.  Lei^acies  are  distiniruished  and  designated,  Nttareud 

J.         J.     j.^    .  J.  ^  11  designation 

according  to  their  nature,  as  follows :  of  legtciei. 

1.  A  legacy  of  a  particular  thing,  specified,  and  specwo. 
distinguished  from  all  others  of  the  same  kind  be- 
longing to  the  testator,  is  specific;  if  such  legacy 
fails,  resort  cannot  be  had  to  the  other  property  of 

the  testator ; 

2.  A  legacy  is  demonstrative  when  the  particular  gjj»<»«*^ 
fund  or  i>ersonal  property  is  pointed  out  from  which 

it  is  to  be  taken  or  paid;  if  such  fund  or  pro- 
perty fiiils,  in  whole  or  in  part,  resort  may  be  had  to 
the  general  assets,  as  in  case  of  a  general  legacy ; 

3.  An  annuity  is  a  bequest  of  certain  specified  Axmuiuek 
sums  periodically;  if  the  fund  or  property  out  of 
which  they  are  payable  fails,  resort  may  be  had  to 

the  general  assets,  as  in  case  of  a  general  legacy ; 

4.  A  residuary  legacy  embraces  only  that  which  BMidmry. 
remains  after  all  the  bequests  of  the  will  are  dis- 
charged; 

5.  All  other  legacies  are  general  legacies.  G«n«ni. 

§  615.  When  a  decedent  dies  intestate,  the  pro-  2SlV' 
perty,  except  such  as  is  otherwise  disposed  of  under  gJJiJr.*^ 
section  640  of  this  Oode,  and  such  as  is  exempt  under 
the  OoDB  OF  Civil  Pbogedube,  is  to  be  resorted  to, 
in  the  following  order,  in  payment  of  debts : 

1.  Personal  property ; 

2.  Eeal  property  other  than  estates  of  freehold : 

3.  Estates  of  freehold. 

The  refereuce  is  to  section  83  of  Appendix  D,  in  the 
original  draft  of  this  Code. 

§  616.  The  property  of  a  testator,  with  the  exception  order  of 
specified  in  the  last  section,  is  to  be  resorted  to,  in  the  otlu^ 
following  order,  for  the  payment  of  debts  and  legacies ; 

1.  Personal  property,  excepting  such  as  is  expressly 
exempted  in  the  will ; 

2.  Eeal  property  expressly  devised  to  pay  debts  or 
legacies,  where  the  personal  property  is  exempted  in 
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the  will,  or  where  the  personal  property  which  is  not 
exempted  is  insufficient ; 

3.  Eeal  property  which  is  not  eflfectually  devised ; 

4.  Property,  real  or  personal,  charged  with  debts 
or  legacies ;  but  though  real  property  be  charged  with 
the  payment  of  legacies,  the  personal  property  is  not 
to  be  exonerated ; 

5.  The  following  property,  ratably :  real  property, 
devised  without  being  charged  with  debts  or  legacies, 
and  specific  and  demonstrative  legacies ; 

6.  Personal  proi)erty  expressly  exempted  in  the  will. 

JjygSj;^       §  617.  In  the  application  of  the  personal  property 
SJbto."'       of  a  decedent  to  the  payment  of  debts,  legacies  must 

be  charged  in  the  following  order,  unless  a  different 

intention  is  expressed  in  the  will : 

1.  Eesiduary  legacies ; 

2.  General  legacies ; 

3.  Legacies  given  for  a  valuable  consideration,  or 
for  the  relinquishment  of  dower,  or  some  right  or 
interest; 

4.  Specific  and  demonstrative  legacies. 

u.  S  618.  Legacies  to  husband,  widow  or  kindred  of 

any  class,  are  chargeable  only  after  legacies  to  per- 
sons not  related  to  the  testator. 

S  619.  Abatement  takes  place  in  any  class  Only  as 
between  legacies  of  that  class,  unless  a  different  in- 
tention is  expressed  in  the  will. 

^Mdiicde-       S  620.  In  a  specific  devise  or  legacy  the  title  passes 
ug^dM.      by  the  will,  but,  in  case  of  legacies,  possession  can 

only  be  obtained  from  the  personal  representative ; 

and  he  maybe  authorized  by  the  surrogate  to  sell  the 

property  devised  or  bequeathed,  in  the  cases  herein 

provided. 

^^ncT^      S  621.  The  rights  of  a  purchaser  or  incumbrancer  of 
ioodimiea  real  property,  in  good  faith,  and  forvalue,  derived  from 
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any  person  claiming  the  same  by  succession,  are  not  ^^J« 
impaired  by  any  devise  made  by  the  decedent  from  J^iJJ^*" 
whom  succession  is  claimed,  unless  the  instniment 
containing  such  devise  is  duly  proved  as  a  will,  and 
recorded  in  the  office  of  the  surrogate  having  jurisdic- 
tion thereof,  or  unless  written  notice  of  such  devise  is 
filed  with  the  clerk  of  the  county  where  the  real  pro- 
perty is  situated,  within  four  years  after  the  devisor's 
death. 

The  provisions  of  the  Revised  Statutes  (1  R  5.,  748,  §  3\ 
from  which  this  section  is  taken,  made  the  following 
exceptions  to  the  foregoing  rule : 

"  1.  Where  the  devisee  shall  have  been  within  the 
age  of  twenty-one  years,  or  insane,  or  imprisoned,  or 
a  married  woman,  or  out  of  the  state,  at  the  time  of 
the  death  of  such  testator ;  or, 

2.  Where  it  shall  appear  that  the  will  or  codicil  con- 
taining such  devise,  shall  have  been  concealed  by  the 
heirs  of  such  testator,  or  some  one  of  them. 

In  which  several  cases,  the  limitation  contained  in 
this  section  shall  not  commence,  imtU  after  the  expira- 
tion of  one  year  ih>m  the  time  when  such  disabilitj 
shall  have  been  removed,  or  such  will  or  codicil  shall 
have  been  delivered  to  the  devisee,  or  his  representa- 
tive,  or  to  the  proper  surrogate." 
These  disabilities  are  such  as  almost  to  destroy  the  value 
of  the  provision,  and  the  commissioners  have  therefore 
omitted  them.  As,  however,  the  probate  is  often 
delayed  by  litigation,  a  provision  that  notice  may  be 
filed  in  the  ofiQce  of  the  county  derk,  with  equal  efifect, 
has  been  added. 

S  622.  Where  specific  legacies  are  for  life  only,  the 
first  legatee  must  sign  and  deliver  to  the  second  lega- 
tee, or,  if  there  is  none,  to  the  personal  representativot 
an  inventory  of  the  property,  expressing  that  the 
same  is  in  his  custody  for  life  only,  and  that,  on  his 
decease,  it  is  to  be  delivered  and  to  remain  to  the 
use  and  for  the  benefit  of  the  second  legatee,  or  to 
the  personal  representative,  as  the  case  may  be. 

The  following  sections  are  new. 

S  623.  In  case  of  a  bequest  of  the  interest  or  in-  Bequest  or 
come  of  a  certain  sum  or  fund,  the  income  accrues 
from  the  testator's  death. 
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Sfttitako- 
tion. 


Legadet 
when  doe. 


S  624.  A  legacy,  or  a  gift  in  contiemplatioii,  fear  or 
peril  of  death  may  be  satisfied. 

g  625.  Legacies  are  due  and  deliverable,  at  the 
expiration  of  one  year  after  the  testator's  decease. 
Annuities  commence  at  the  testator's  decease. 


Interest  g  626.  Lcgacics  bear  interest  from  the  time  when 
they  are  due  and  payable,  except  that  legacies  for 
maintenance,  or  to  the  testator's  widow,  bear  interest 
from  the  testator's  decease. 

coMtorno-        g  627.  The  four  preceding  sections  are  in  all  cases 
theMraiM.  to  bc  coutroUcd  by  a  tcstator's  cxprcss  intention. 


Execntor 
Aeoordin^to 
the  tenor. 


g  628.  Where  it  appears,  by  the  terms  of  a  will, 
that  it  was  the  intention  of  the  testator  to  commit  the 
execution  thereof  and  the  administration  of  his  estate 
to  any  person  as  executor,  such  i>erson,  although  not 
named  executor,  is  entitled  to  letters  testamentary  in 
like  manner  as  if  he  had  been  named  executor. 


Power  to 


£xecntor 
not  to  act 
till  qoftli* 


g  629.  An  authority  to  an  executor  to  appoint  an 
executor  is  void. 

g  630.  No  person  has  any  power,  as  an  executor, 
until  he  qualifies,  except  that,  before  letters  have  been 
issued,  he  may  pay  funeral  charges  and  take  neces- 
sary measures  for  the  preservation  of  the  estate. 

Prom  2  i?.  S,,  71,  §§  16,  16. 


g  631.  No  executor  of  an  executor,  as  such,  has 


Execntor  of 
an  exec- 
utor, any  power  over  the  estate  of  the  first  testator. 


Prorlilont 
•8  torero- 
cationi. 


2  A  5..  71,  §  IT;  448,  §11. 

g  632.  The  provisions  of  this  Title  in  relation  to  the 
revocation  of  wills,  apply  to  all  wills  made  by  any 
testator  living  at  the  expiration  of  one  year  fix>m  the 
time  this  article  takes  efiiect. 

2  R  S.,  68,  §  76. 


£dSS?°        S  633.  The  provisions  of  this  Title  do  not  impair  the 
fltmction  of  validity  of  the  execution  of  any  will  made  before  this 
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article  takes  effect,  or  aflFect  the  construction  of  any  JJJ^^gJ^ 
such  will. 

2  B.  &,  68,  §  87. 

§  634.  The  term  "  will,"  as  used  m  this  Code,  in-  '^^''^ 
dudes  all  codicils  as  well  as  wills.  **^"^ 

2  A  5;  68,  §  77. 

§  635.  Except  as  otherwise  provided,  the  validity  JJJ^^^ 
and  interpretation  of  wills  is  governed,  when  relat-  »ppii^ 
ing  to  real  property  within  this  state,  by  the  law 
of  this  state ;  when  relating  to  personal  property,  by 
the  law  of  the  testator's  domicil. 

§  636.  Those  to  whom  property  is  given  by  will,  5J5SiJg[.^ 
are  liable  for  the  obligations  of  the  testator  in  the  t^t^St^^ 
cases  and  to  the  extent  prescribed  by  the  Code  op  •"^'^^^ 
OrviL  Pbocedubb. 

See  Appendix  D,  in  the  original  draft  of  this  Ck)de. 


TITLE  VI. 

SUCCESSION. 

The  object  of  the  very  important  change  proposed  bj 
this  Title,  is  to  simplify  the  settlement  of  estates,  and 
particularly  titles  to  real  property,  by  Testing  the 
whole  estate  of  the  decedent  in  the  executors  or 
administrators. 

By  the  existing  law  the  term  "  real  property,"  as  between 
the  heir  and  the  executor,  has  a  vexy  different  extent 
of  meaning  from  the  same  term  in  other  uses,  and 
doubtless  different  from  that  popularly  attached  to  it 
by  testators  and  others  contemplating  the  provision 
which  their  families  may  require  in  case  of  their  death. 

There  seems  to  be  no  reason  why  the  property  of  the 
landholder  should  be  devolved  by  law  upon  one  class 
of  persons,  while  the  property  of  the  merchant,  who 
may  leave  a  famfly  situated  in  the  same  circumstanceSi 
is  devolved  by  law  upon  another  class,  or  in  a  different 
method.  For  this  reason  the  commissioners  recom* 
mend  one  method  of  distribution  for  both  real  and 
personal  property,  and  for  this  purpose  have  followed 
substantially  the  method  the  law  now  pursues  in 
respect  to  personal  proper^. 
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In  case  it  is  not  thought  best  to  adopt  this  change  the 
provisions  of  another  chapter  upon  this  subject  con- 
tained in  Appendix  A,  in  the  draft  of  this  Code,  will 
be  found  to  conform  to  the  present  distinction  between 
real  and  personal  property  as  between  heir  and  ezecu- 
tor,  and  the '  statutes  of  distribution  and  descent,  with 
some  modifications  which  those  rules  seem  to  require. 

Section  637.  Succession  defined. 

638.  Office  of  personal  representatives. 

639.  Who  are  personal  representatives. 

640.  Certain  personal  and  other  property  not  assets  but  retained 

by  family. 

641.  Who  to  retain  such  property. 

642.  Order  of  succession. 

1.  Husband. 

2.  Wife  and  children. 

3.  Wife  and  next  of  kin. 

4.  Wife  alone. 

5.  Children  alone. 

643.  Where  there  is  neither  widow  nor  children. 

644.  Successors  of  deceased  parent. 

645.  Belatives  in  equal  degree ;  in  unequal  degrees. 

646.  Several  heirs,  how  to  hold. 

647.  AboUtion  of  dower  and  curtesy. 

648.  Certain  estates,  Ac.,  not  to  be  afibcted. 

649.  Trusts. 

660.  Trust  estates  vest  in  the  Supreme  Court 

651.  Property  in  common. 

652.  Joint  property. 

653.  Succession  to  real  property  of  a  copartnership. 

654.  656,  656.  When  advancement  to  be  set-off  or  deducted. 
667.  Relatives  of  the  half  blood. 

658,  659.  Computation  of  degrees. 

660.  Aliens. 

661.  Mother,  &c.,  of  illegitimate  decedent  may  succeed. 

662.  Illegitimate  child  may  succeed  to  mother's  property. 

663.  Illegitimacy. 

664.  Posthumous  relatives. 

665.  Divorce  bars  succession  between  the  parties. 

666.  Who  are  representatives. 

667.  Escheat 

668.  Title  of  state  subject  to  charges. 

669.  Liability  of  successors  for  decedent's  obligations. 

snccetsta  g  637.  Succession  is  the  coming  in  of  another  to 
take  the  property  of  one  who  dies  without  disposing 
of  it  by  will. 

The  term  "  descent,"  hitherto  chiefly  used  in  this  state 
to  denote  the  devolution  of  an  inheritance,  was  de- 
rived from  the  ancient  principle  of  the  English  law, 
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that  an  inheritance  could  never  ascend  or  pass  from 
son  to  father,  but  must  descend  or  pass  to  descendants. 
But  as  the  American  law  allows  property  to  pass  in 
both  ways,  there  arises  an  incongruity  in  continuing 
this  use  of  the  term ;  an  incongruity  which  causes 
practical  embarrassment,  since  the  word  "descendants" 
must  still  be  confined  to  its  strict  meaning,  and  cannot 
embrace  all  those  who  may  take  by  our  statute  of 
descents,  so  called,  and  the  word  "descend"  must 
often  be  used  in  the  same  view  and  in  contradistinction 
to  the  devolution  of  property  in  the  ascending  Une. 
The  term  **  succession  "  is  the  more  appropriate  phrase 
of  the  civil  law,  and  this,  already  in  common  use 
among  us,  the  commissioners  have  adopted  to  denote 
the  transmission  of  the  property  of  a  decedent  by 
operation  of  law. 

S  638«  The  property,  both  real  and  personal,  of  any  ^^^^ 
one  who  dies  without  disposing  of  it  by  will,  passes,  S!J2J;**^^ 
in  the  first  instance,  to  the  personal  representatives 
of  such  person,  aa  trustees : 

1.  To  make  the  provision  for  the  surviving  husband 
or  wife  or  child,  which  is  directed  by  section  640 ; 

2.  To  apply  the  property  to  the  payment  of  the 
debts  of  the  decedent,  according  to  the  Title  on  Wills 
and  the  provisions  of  the  Code  op  OrviL  Proced- 
UEE;  and, 

3.  To  distribute  any  remaining  property  among 
those  entitled  to  succeed  to  the  property  of  the  de- 
cedent, according  to  the  provisions  of  this  Title. 

S  639.  The  personal  representatives  of  a  decedent  ^f^^^^ 
are  his  executors  or  administrators,  including  admin-  Ij^^^^' 
istrators  with  will  annexed,  who  have  duly  qualified 
according  to  the  provisions  of  the  Code  op  Civil 
Procedure. 

See  Appendix  D,  to  the  original  draft  of  this  Code. 

5  640.  Where  a  decedent  leaves  a  husband,  wife  or  ceruin 

property 

child,  the  following  property  is  to  be  immediately  J^fJ^** 
delivered  by  the  personal  representative,  to  such  wife  Jfjjuy.^^ 
or  husband,  and  child  or  children,  and  is  not  to  be 
deemed  assets : 

1.  Any  estate  or  interest,  to  the  value  of  one  thou- 
sand dollars,  in  a  lot  and  buildings  thereon,  occupied 
24 
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as  a  lesidenoe  by  the  decedent,  and  which,  by  law, 
is  exempt,  as  a  homestead,  from  sale  on  execution ; 

2.  All  sewing  machines,  spinning  wheels,  weaving 
looms,  and  stoves,  used  by  the  family ; 

3.  The  family  Bible ;  one  pew,  family  pictures,  and 
school  books  used  by  the  family ;  and  books,  not 
exceeding  in  value  one  hundred  dollars,  used  as  part 
of  the  family  library ; 

4.  Sheep,  to  the  number  of  ten,  with  their  fleeces, 
and  the  yam  and  cloth  manufactured  from  the  same ; 
two  cows  and  four  swine ; 

5.  All  wearing  apparel  and  clothing,  and  the  wife's 
ornaments,  proper  for  her  station ;  all  necessary  beds, 
bedsteads  and  bedding ;  necessary  cooking  utensils  5 
three  tables,  twelve  chairs ;  knives  and  forks ;  plates, 
teacups  and  saucers;  one  sugar-dish,  one  milkpot, 
one  teapot,  one  coflFeepot,  and  twelve  spoons ; 

6.  All  family  stores,  or  provisions,  or  supplies,  for 
ordinary  domestic  use; 

7.  Housdbold  frimiture,  or  other  personal  property, 
or  money,  to  the  value  or  amount  of  two  nundred 
and  fifty  dollars;  and, 

8.  Letters  and  other  private  writings. 

Jg^o^toro-  g  641.  The  property  mentioned  in  the  last  section 
property,  ig  to  remain  in  the  possession  of  the  husband  or  wife, 
if  there  is  one,  during  the  time  such  husband  or 
wife  resides  with  and  provides  for  the  child  or  child- 
ren of  the  marriage.  When  any  child  ceases  so  to 
reside,  he  is  entitled  to  receive  an  equal  share,  or  the 
value  thereof,  of  such  property,  except  that  a  wife 
may  retain,  as  her  own,  her  wearing  apparel  and  orna- 
ments, and  one  bedstead  and  bedding. 

These  two  sections  are  modified  fVom  2  R  S.y  83,  §§  9, 
10;  Laws  of  1850,  499;  Lawa  of  1859,  343;  subdivia- 
ion  8  of  §  640,  is  new. 


Ord6rof 

fDOOeMiOB. 


g  642.  All  property  remaining  after  payment  of 
a  decedent's  debts,  and  satisfaction  of  the  dispositions 
of  his  will,  is  to  be  distributed,  together  with  any 
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damages  recovered  by  the  personal  representatives 
for  any  wrongful  act,  neglect  or  default  which  caused 
Hie  decedent's  death,  to  the  successors  of  the  decedent 
as  follows : 

1.  If  the  decedent  leaves  a  husband,  the  whole  Hntband. 
surplus  goes  to  him,  notwithstanding  that  it  was 

the  separate  property  of  the  wife,  unless  during  the 
marriage  she  alienated  such  property,  or  effectually 
disposed  thereof  on  her  decease,  by  will  or  by  gift  in 
view  of  death  ;^ 

2.  If  the  decedent  leaves  a  wife  and  lineal  de-  widow  and 

children. 

scendants,  one-third  part  goes  to  the  wife,  and  the 
other  two-thirds  to  the  nearest  lineal  descendants 
and  the  successors  of  those  who  are  deceased; 

3.  If  the  decedent  leaves  a  wife  and  no  descend-  widow  and 

next  of  kin. 

ants,  and  leaves  a  father  or  mother,  brother  or  sister, 
the  whole  surplus,  if  it  does  not  exceed  in  value  at  the 
time  of  distribution  ten  thousand  dollars,  goes  to 
the  wife;  if  it  exceeds  ten  thousand  dollars, but  does 
not  exceed  twenty  thousand  dollars,  then  ten  thous- 
and dollars  go  to  her ;  if  it  exceeds  twenty  thousand 
dollars,  then  one-half  goes  to  her;  the  remainder, 
if  any,  goes  to  the  father  and  mother  or  the  survivor 
of  them,  or,  if  neither  is  living,  to  the  brothers  and 
sisters,  and  the  successors  of  those  of  them  who  are 
deceased; 

4.  If  the  decedent  leaves  a  wife,  and  no  descend-  ^wo^ 

'  alone. 

ant,  parent,  brother,  or  sister,  the  whole  surplus  goes 
to  the  wife ; 

5.  If  the  decedent  leaves  no  husband  or  wife,  the  children 

alone. 

whole  surplus  goes  equally  to  the  nearest  lineal 
descendants,  and  the  successors  of  those  who  are 
deceased.* 

'It  is  held  that  the  Married  Woman's  Acts  of  1848  and 
1849,  do  not  affect  the  husband's  succession  to  pro- 
perty left  bj  a  wifo  on  her  death  (Ransom  v.  NicholSi 
22  K  T.,  110).  Beal  property  is  made  subject  to 
the  rule  governing  personal  property  in  this  respect. 
This  of  course  is  contrary  to  the  present  law. 

*  This  and  the  following  section  are  modified  fh>m  2R.S^ 
96,  §  15,  as  amended  by  Lam  of  1845,  257,  ch,  236. 
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SJro'is  S  643.  If  a  decedent  leaves  no  husband  or  wife, 

widownor    ^^^  QO  descendant,  the  whole  surplus  of  the  estate 
^^^^^^     goes  to  the  next  of  kin,  and  the  successors  of  those 
who  are  deceased,  as  follows : 

1.  To  the  father  or  mother,  or  either  of  them ; 

2.  If  there  is  no  parent,  to  the  brothers  and  sisters, 
in  equal  shares,  and  the  successors  of  those  who  are 
deceased ; 

3.  If  there  is  no  parent  or  brother  or  sister,  or  suc- 
cessor of  a  brother  or  sister,  then  to  the  next  of  kin 
and  the  successors  of  those  who  are  deceased. 

S?d^S2d       S  644.  The  successors  of  a  deceased  parent  cannot 
^^^^^       take  by  representation  in  place  of  the  parent. 


BelatiTOS 
in  equal 
degree. 


In  unequal 
degrees. 


§  645.  Where  the  successors  of  a  decedent,  ex- 
cept parents,  are  all  in  equal  degree  of  consanguinity 
to  the  decedent,  their  shares  are  equal ;  but  if  several 
are  of  unequal  degree,  each  of  the  nearest  degree 
succeeds  to  the  share  to  which  he  would  have  been 
entitled  had  all  those  in  the  same  degree,  who  have 
died  leaving  issue,  been  living ;  and  the  issue  of  those 
who  have  died,  respectively  succeed  to  the  shares 
which  such  descendants  or  next  of  kin  would  have 
received  if  living. 

From  2  H,  S.j  97,  §  75,  subs.  9  and  10. 


Several 
heirs,  how 
to  hold. 


Abolition 
of  dower 
andcurtMj. 


§  646.  Whenever  real  property,  or  a  share  thereof, 
vests  in  several  persons  under  the  provisions  of  this 
Title,  they  take,  as  owners  in  common,  in  propor- 
tion to  their  respective  rights. 

IRS.,  753,  §  17. 

S  647.  Dower  anfl  curtesy  are  abolished. 

The  commissioners  recommend  this  change  in  connection 
with  the  provisions  proposed  under  the  chapter  on 
Husband  and  Wife,  and  with  those  proposed  in  rela- 
tion to  the  wife's  succession  to  the  husband's  estate^ 
in  g  642. 
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S  648*  This  Title  does  not  affect  any  limitation  of  cerutn  ^ 
an  estate  or  interest  by  deed  or  will.  Si*^ 

1  R  S.,  7H  §  20;  omittiDg  the  reference  to  Dower  and 
Curtesy. 

S  649.  The  interest  of  any  person  in  real  property  Tmtt.. 
held  in  trust  for  him,  if  not  devised  by  him,  vests  in  his 
successors,  according  to  the  provisions  of  this  chapter. 

1  R  S.,  754,  §  21. 

S  650.  Upon  the  death  of  a  sole  trustee  of  an  Trn»te». 
express  trust,  whether  a  resident  of  tliis  state  or  not,^  in^preme 
the  tnist  estate  does  not  devolve  by  succession,  but 
the  trust,  if  then  unexecuted,  vests  in  the  supreme 
court,  with  all  the  powers  and  duties  of  the  original 
trustee,  and  must  be  executed  by  a  person  appointed 
for  that  purpose,  under  the  du^ction  of  the  court.* 

*  Glen  V.  Gibson,  9  Barb.,  634. 

*  1  R  S.,  730,  §  68.    The  original  statute  applies  only  to 

trusts  of  real  property  (Banks  v.  Wilkes,  3  Sandf. 
CA.,  99 ;  compare  Eawley  v.  Boss,  7  Paige,  103). 

S  651.  On  the  death  of  one  of  several  owners  in  Property 

^^  in  common. 

common,  his  title  passes  in  like  manner  with  his 
other  property. 

g  652.  On  the  death  of  one  of  two  or  more  joint  J^nt  ^ 
owners,  with  right  of  survivorship,  his  title  passes  to 
the  surviving  joint  owners. 

§  653.  On  the  death  of  a  partner,  the  surviving  Partnership 
partners  succeed  to  all  the  partnership  property, 
whether  real  or  personal,  in  trust  for  the  purposes  of 
liquidation,^  even  though  the  deceased  was  appointed 
by  agreement  sole  liquidator  f  and  the  interest  of  the 
deceased  in  the  ultimate  distribution  of  the  partner- 
ship assets  passes  to  those  who  succeed  to  his  other 
personal  property. 

'  Evans  v.  Erans,  9  Paigej  178 ;  Case  v,  Abeel,  1  ul,  393. 
This  is  80,  even  as  to  non-mercantile  partnerships 
(Allen  V.  Blanchard,  9  Oow^  631). 

*  Hurray  v.  Humford,  6  Cow.,  441. 
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When  ad-  g  654.  When  any  real  or  personal  property,  or  both, 
wdSiuS^*  whether  within  or  without  this  state,  of  a  person  who 
dies  intestate  as  to  all  Ms  property,  has  been  advanced 
by  snch  intestate,  directly,  or  by  virtue  of  a  benefi- 
cial power,  or  of  a  power  in  trust  with  a  right  of 
selection,  to  a  person  entitled  to  succeed  to  his  pro- 
perty, and  with  a  view  to  a  portion  or  settlement  in 
life,  and  so  expressed  in  the  instrument  establishing 
the  settlement  or  portion,  the  value  thereof  as  ex- 
pressed in  the  instrument  must  be  reckoned,  for  the 
purposes  of  this  section  only,  as  part  of  the  property 
of  such  intestate  which  his  successors  are  to  receive*, 
and  if  such  advancement  equals  or  exceeds  the  share 
which  such  relative  would  be  entitled  to  receive, 
of  the  property  so  reckoned,  then  such  relative  and 
his  successors  have  no  share  in  the  property  of  the 
intestate.  But  if  the  advancement  is  less  than  such 
share,  he  and  his  successors  are  to  have  so  much  only 
of  the  property  as  is  sufficient  to  make  it  equal  to 
such  share. 

Modified  from  1  R  S.,  754,  §§  23,  24,  25. 

The  provisions  from  which  this  section  is  taken,  although 
in  terms  embracing  the  case  of  any  intestate,  applj 
only  in  cases  of  total  intestacy  (Thompson  v.  Car- 
michael,  3  Sanc^.  Ch.^  120).  Questions  of  considerable 
embarrassment,  which  frequently  arise  in  determining 
what  is  to  be  deemed  an  advancement,  and  what  is  to 
be  taken  as  its  value,  have  led  the  commissioners  to 
insert  the  provision,  that  in  order  to  constitute  a  settle- 
ment an  advancement,  within  those  provisions,  its  pur- 
pose and  value  must  be  expressed  in  the  instrument 

^  %  655.  The  exclusion  &om  succession,  and  the 

adjustment  of  shares  under  the  provisions  of  the 
last  section,  take  effect  only  upon  judgment  in  a 
dvil  action. 

There  seems  to  be  no  sufficient  reason  why  the  succession 
should  be  interrupted  or  affected  until  the  fact  of  the 
existence  of  the  advancement,  and  its  value,  have  been 
finally  determined.  Under  the  present  statute,  so  long 
as  the  question  whether  gifts  made  by  the  deceased  were 
advancements  or  not,  is  undetermined,  the  question  as  to 
who  is  entitled  to  succeed,  or  in  what  shares  they  are 
to  take,  is  also  in  suspense.    The  commissioners  have 
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thought  it  better,  therefi>re,  for  the  settlmg  of  tides,  to 
provide  that  the  succesdon  shall  not  be  affected  until 
a  judgment  is  had,  declaring  the  existence  and  extent 
of  the  advancement 

S  656.  Unless  both  the  purpose  and  the  value  of  u. 
the   settlement    or   i>ortion,  are  expressed  in  the 
instrument  of  settlement,  there  is  no  legal  advance- 
ment  within  the  provisions  of  section  654. 

IR  &,  737,  §  127. 

S  657.  Belatives  of  the  half  blood,  on  either  the  Beiattvei 

of  the  half 

paternal  or  maternal  side,  and  their  descendants,  and  ^^^^ 
the  successors  of  both,  succeed  equally  with  those  of 
the  whole  blood,  except  that  to  real  property,  which 
came  to  the  decedent  by  succession,  devise  or  gift  of 
his  relative,  none  who  are  not  in  any  wise  of  the 
blood  of  such  relative  can  succeed. 

1  jR  iSL,  753,  8  15 ;  2  id.,  97,  §  76,  sub.  10.  The  modifica- 
tion of  the  phraseology  of  the  first  partof  this  section 
is  adopted  to  embrace,  distinctlj,  the  case  of  relatives 
of  the  half  blood  on  the  mother's  side,  and  of  the 
whole  blood  on  the  fiither's,  in  accordance  with  the 
decision  in  the  case  of  Brown  «.  Burllngham,  6  Santff^ 
418. 

In  McCarthy  v.  Marsh,  5  X  r,  263,  it  was  held  that 
the  word  "ancestors"  as  used  in  section  22  of  this 
chapter  of  tlie  Hevised  Statutes,  embraced  collateral 
kindred  as  well  as  progenitors.  Since  the  word,  as  used 
in  section  15,  should  doubtless  have  the  same  meaning, 
the  commissioners  have  substituted  for  it  here,  as  well 
as  in  that  section,  the  word  "  relatives." 

The  words  "of  the  blood  "  in  the  latter  part  of  section 
16,  include  the  half  blood  as  well  as  the  whole  (Beebe 
V.  Griflang,  14  K  K,  236). 

S  658.  In  determining  succession,  degrees  of  rela-  oompnt*. 
tionship  are  reckoned  by  counting  from  the  decedent  degrees. 
up  to  the  common  ancestor,  and  then  down  to  the 
relative  in  question ;  reckoning  a  degree  for  each  per- 
son. In  such  computation  the  decedent  is  excluded, 
the  relative  included,  and  the  common  ancestor 
counted  but  once. 
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Id.  g  659.  Brothers  and  sisters  are  in  the  first  degree 

of  relationship,  which  mle  applies  for  the  benefit  of 
their  saccessors. 

McGregor  v.  Comstock,  3  N.  F.,  408. 

*"•»»•  §  660.  Aliens  may  take  in  all  cases,  by  succession, 

as  well  as  citizens  ;^  and  no  person,  capable  of  suc- 
ceeding under  the  provisions  of  this  chapter,  is  pre- 
cluded from  such  succession,  by  reason  of  the  alien- 
age of  any  r^ative.* 

'This  provision  is  new.    See  section  170,  and  note  on 

page  51. 
'From  1  R  S.,  754,  §  22,  and  see  McCarthy  v.  Marsh,  6 

N.  r:,  263. 

A?*^ofiiie-  S  661.  The  mother  of  an  illegitimate  child,  and  the 
Sdht  mJr  relatives  on  the  part  of  the  mother,  succeed  to  its 
succeed.       property  as  if  the  child  were  legitimate. 

nijj^timate  g  662.  In  case  of  the  death  of  a  mother  leaving  no 
m^^'i^  lawful  issue,  and  no  husband,  and  leaving  illegiti- 
property.     mate  children  or  their  descendants,  such  children  and 

descendants  succeed  in  the  same  manner  as  if  such 

children  were  legitimate. 

Laws  of  1855,  ch,  647. 

iiiejriti.  g  663.  JTo  person  can  succeed  through  an  illegiti- 

"**^*         mate  relationship,  except  in  the  cases  hereinbefore 
provided. 

1  R.  S.,  754,  §  19. 

poethn-  5  664.  Eelatlves  of  a  decedent,  conceived  before 

rnons  rel*>  ^ 

tivet.         his  death,  but  bom  thereafter,  succeed,  as  if  born  in 
his  lifetime  and  surviving  him. 

1  R.  S.,  754,  §  18;  2  id.,  97,  §  76,  subd,  13. 

DiTorce  g  665.  Where  a  marriage  has  been  dissolved  for  the 

•Ion  i^  misconduct  of  either  party  thereto,  the  guilty  party 
p*'^^-       is  not  entitled  to  succeed  to  the  property  of  the  other. 

This  provision  alreadj  exists  as  against  the  wife.  In  oases 
of  dower  and  suooession  to  personal  property  (2  R  S^ 
146,  §  48). 
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S  666.  Where  a  person,  who  would  have  been  en-  Jy^'^^ 
titled,  if  living  at  the  death  of  another,  to  succeed  ^f^^'* 
to  his  propei;fy,  dies  before  the  latter,  the  property  ****"^ 
which  he  would  thus  have  taken  by  succession,  if  liv- 
ing, passes  to  those  who  would  have  been  entitled 
to  succeed  thereto,  if  he  had  so  taken  it,  and  had 
died  immediately  thereafter. 

§  667.  If  there  is  no  one  capable  of  succeeding  x^diMt 
under  the  preceding  sections,  the  property  of  a  dece- 
dent devolves  to  the  people  of  the  state. 

§  668.  Eeal  property  passing  to  the  state  under  ™|2lb- 
the  last  section,  whether  held  by  the  state  or  its  ^,^^9. 
grantees,  is  subject  to  the  same  charges  and  trusts 
to  which  it  would  have  been  subject  if  it  had  passed 
by  succession;  and  the  supreme  court  has  power 
to  direct  the  attorney-general  to  convey  the  same  to 
the  parties  entitled,  or  to  a  new  trustee  appointed 
by  the  court. 

1  R  S.,  718,  §§  1,  2. 

S  669.  Those  who  succeed  to  the  property  of  a  wawiityor 
decedent  are  liable  for  his  obligations  m  the  cases,  §2n?f,*^j>. 
and  to  the  extent,  prescribed  by  the  Oodb  op  Oivtl  i»«*«on»- 
Pbocedube. 

See  Appendix  D,  chapter  HI,  in  the  original  draft  of  this 
Code. 
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DIVISION  THIRD. 

OBLIGATIONS. 


PABT    L  Obligations  in  generaL 
II.  Contraots. 

III.  Obligations  imi>08ed  by  law. 
lY.  Obligations  arising  from  partion- 
lar  transactions. 


PART  I. 

OBLIGATIONS  IN  GENERAL. 

TuLB  I.  Definition  of  obligations. 

n.  Interpretation  of  obligations, 
m.  Transfer  of  obligations. 
lY.  Extinction  of  obligations. 

TITLE  L 

DEFINrnON  OF  OBLIGATIONS. 

SBonov  670.  Obligation,  what 
671.  How  created. 

5  670.  An  obligation  is  a  legal  duty,  by  which  a  obu<auo 
person  is  bonnd  to  do  or  not  to  do  a  oertain  thing. 

S  671.  An  obligation  arises  either  from :  ^^ud. 

1.  The  contract  of  the  parties ;  or, 

2.  The  operation  of  law. 
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TITLE  11. 

INTEEPKETATION  OP  OBLIGATIONS. 

Chaptkb  L  General  rules  of  interpretatioiL 
XL  Joint  or  several  obligations. 
m.  Conditional  obligations. 
lY.  Alternative  obligation& 

OHAPTEE  L 

Qm^ERAL  BULES  OP  INTEEPBBTATIOK. 

SEonoir  6*72.  General  rules. 

Qenen!  g  672.  The  rules  which  govern  the  interpretation 

^  of  contracts  are  prescribed  by  Part  n  of  this  Divi- 
sion. Other  obligations  are  interpreted  by  the  same 
rules  by  which  statutes  of  a  similar  nature  are  inter- 
preted. 

Obligations  may  be  divided  into  three  classes,  arising 
respectively  out  of  contract,  common  law,  or  statute. 
Those  which  are  imposed  by  the  common  law  explain 
themselveSi  their  interpretation  beiug  a  part  of  their 
essential  nature.  Contracts  are  interpreted  by  rules 
which  differ  materially  from  the  rules  governing  the 
interpretation  of  statutes,  and  the  two  sets  of  rules, 
therefore,  cannot  well  be  united  in  one  chapter 

OHAPTEB  n. 

JOINT  OB  SEVEBAIi  OBLIGATIOKS. 

SBOnov  6*73.  Obligation,  joint  or  several,  Ac.) 

674.  When  joint 

675.  Contribution  between  joint  parties. 

owigmtion,      g  673.  An  obligation  imposed  upon  several  per- 
t«verai,  Ac  qqus,  or  a  right  created  in  favor  of  several  persons, 
may  be : 

1.  Joint; 

2.  Several;  or, 
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3.  Joint  and  several. 

This  is  the  admitted  rule  so  far  as  the  UabiUiy  of  parties 
is  concerned  (Peckham  v.  North  Parish,  16  Pick.,  283; 
Ludlow  V,  McCrea,  1  WencLy  228).  As  to  the  rights 
of  parties  in  whose  favor  a  contract  is  made,  an 
arbitrary  exception  is  made  by  the  existing  law,  accord* 
ing  to  which  their  rights  cannot  be  joint  and  several 
(Anderson  v.  Blartindale,  1  3i8ti  497;  Hopkinson  v, 
Lee,  e  Q.B^dU;  see  Bradbume  v.  Botfield,  14  if  <fe 
W.J  673;  Keightiey  v.  Watson,  3  Exch.,  721).  This 
exception  is  purely  arbitrary,  and  although  cases  are 
rare  in  which  parties  would  desire  to  avail  themselves 
of  their  liberty  to  enter  into  such  a  contract,  the  com- 
missioners are  unable  to  perceive  any  good  reason  for 
denying  them  that  liberty.  In  other  respects,  this 
section  follows  the  ruling  of  the  English  Court  of 
Exchequer  in  Sorsbie  v.  Park,  12  K  dk  IT.,  140; 
Eeightley  v,  Watson,  3  ExcJl^  716. 

5  674.  An  obligation  imposed  upon  several  per-  when 
sons,  or  a  right  created  in  favor  of  several  persons, 
is  presumed  to  be  joint,  and  not  several,^  except  in 
the  special  cases  mentioned  in  the  Title  on  the 
Iktebpbetation  op  Contracts.  This  presumption, 
in  the  case  of  a  right,  can  be  overcome  only  by 
express  words  to  the  contrary.' 

'  Yorks  V,  Peck,  14  Barb,,  644 ;  Hill  v.  Tucker,  1  TUunl,  7. 
*  See  sections  824  and  825. 

g  675.  A  party  to  a  joint  or  joint  and  several  obli-  oontribu. 
gation,  who  satisfies  more  than  his  share  of  the  ^^^^^'^^ 
claim  against  all,  may  require  a  proportionate  con- 
tribution from  all  the  parties  joined  with  him. 

Story  Cbnt,  §  83  g.;  Wood  v,  Merritt,  2  Boew^  368; 

Parker  v.  Ellis,  2  iSSamj^.,  223;  but  see  Murray  v. 

Bogert,  14  Johns.,  318. 
The  three  following  sections  should  be  inserted  in  the 

CoDB  OF  Civil  Pbocedubs. 

§  o.  A  joint  obligation  cannot  be  enforced  at  any  time  ^^^I^ 
against  any  of  the  parties  jointly  liable,  unless  it  is  at  }^^^^^ 
the  same  time,  and  by  the  same  proceeding,  enforced 
against  alL 

Robertson  v.  Smith,  18  Jchns,,  484;  King 
V,  Hoare,  13  M,  A  W.,  494;  Ward  v.  John- 
son, 13  Mass.,  148 ;  disapproving  of  Sheehy 
V.  MandeviUe^  e  (k<UM^  263. 
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Biifbroe« 
mentof 
Joint  and 
•erenl 
promiie. 


BoftnrM- 
ment  of 
Joint  and 
•erenl 
righU 


§  &  A  joint  and  seyeral  obligation  cannot  be  enfonced 
by  one  proceeding  against  more  than  one  of  the  pro- 
misers,  unless  it  is  by  the  same  proceeding  enforced 
against  all.^  Bat  it  may  be  enforced  against  each  of 
them  successively,  until  satisfied  by  one  of  them.' 

*  Bangor  Bank  v.  Treat,  6  Greenly  207 ;  Streat- 

field  V.  Hallidaj,  3  T.  R,  782;  CabeU  v. 
Yaughan,  1  Saund,^  291  /. 

*  Brown  v,  "Wootton,  Cro,  Jae^  74. 

§  c.  A  joint  and  several  right  can  be  enforced  only 
once,  and  either  by  one  party  only,  or  by  alL 

This  provision  follows  the  principle  of  sectioa 
a.  There  is  no  authority  on  the  subject^ 
because  all  joint  and  seyeral  rights  have 
been  construed  as  joint  merely.  See  note 
to  section  673. 


OHAPTEE  in. 

CO}n>inONAL  OBLIGATIONS. 

SsonON  676.  Obligation,  when  oonditionaL 

677.  Conditions,  kinds  of. 

678.  Conditions  precedent 

679.  Conditions  concurrent 

680.  Condition  subsequent 

681.  Performance,  &&,  of  conditions  when  essential 

682.  When  performance,  Ac,  excused. 

683.  Impossible  or  unlawful  conditions  void. 

684.  Conditions  involving  forfeiture,  how  construed. 

Shen*c!^-      S  6'^6-  -A.n  obligation  is  conditional,  when  the  rights 
tionai.        Q|.  duties  of  any  party  thereto  depend  upon  the  occur- 
rence of  an  uncertain  event. 

Whether  a  contract  is  conditional  or  not,  is  to  be  deter 
mined  bj  the  rules  of  interpretation  hereafter  given. 
The  intention  of  the  parties,  as  gathered  Arom  the 
whole  contract,  is  superior  to  all  technical  rules  (Par- 
melee  v.  Oswego,  &c,  R  R.  Co.,  6  N.  Z,  74 ;  Selden  v. 
Pringle,  17  Barb.,  458;  Barmso  v.  Madan,  2  Johns,, 
146;  see  Tipton  v.  Feitner,  20  K.  Y.,  423;  Grant  v. 
Johnson,  6  icL,  247 ;  Glaholm  v.  Hajs,  2  Man.  4b  Gr^ 
266). 

gnditioiis,      §  677.  Oonditions  may  be  precedent,  concurrent  or 
subsequent. 
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S  678.  A  o(Hidition  pieeedent  is  one  which  is  to  ^^^|^ 
be  performed  before  some  right  dependent  thereon 
acGraes>   or  some  act  dependent  thereon  is  per- 
formed. 

See  Tipton  v,  Feitner,  20  ^..  ^i  ^23;  Grant  v.  Johnson, 
6  id,  247 ;  Pannelee  v.  Oswego,  &a,  B.  R.  Co^  6  idL, 
74;  Oaklej  v.  Morton,  11  ki,  25;  Goodwin  v,  RoU 
Drook,  4  Wmd.j  311 ;  Weisser  v,  Maitland,  3  Sanc^^ 
318;  EUen  v,  Topp,  6  Escfk,  424;  Grayes  v,  L^fXt  9 
,109. 


S  679.  Conditions  concurrent  are  those  which  are  ^J^S, 
mutually  dependent,  and  are  to  be  performed  at  the 
same  time. 

See  Beecher  v,  Conradt,  13  H  Z,  108 ;  Dunham  t;.  Pettee, 
8  id,  508;  Lester  v.  Jewett,  11  icL,  453;  Eellej  v,  Up- 
ton, 5  DuoTf  336 ;  Williama  v.  Healey,  3  JkfL^  363. 

5  680.  A  condition  subsequent  is  one  referring  to  ^JJ^^ 
a  future  event,  upon  the  happening  of  which  the 
obligation  becomes   no  longer  binding   upon    the 
other  party,  if  he  chooses  to  avail  himself  of  the 
condition. 

NiooU  V,  N.  T.  &  Erie  R  R.  Co^  12  y.  r,  121,  130. 

S  681.  Before  any  party  to  an  obligation  can  re-  J;jJ»^ 
quire  another  party  to  perform  any  act  under  it,  Jfo2°^« 
he  must  fulfill  all  conditions  precedent  thereto  im-  ••^**»»- 
posed  upon  himself;^  and  must  be  able,  and  offer, 
to  fulfill  all  conditions  concurrent,  so  imposed  upon 
him,  on  the  like  fulfillment  by  the  other  party;* 
except  as  provided  by  the  next  section. 

'  Oaklej  V.  Morton,  11  K  K,  25;  Smith  v.  Bradj,  17  M 
r,  173;  Cunningham  v.  Jones,  20  td,  486;  Grant 
V.  Johnson,  5  id,  247 ;  Catlin  v,  Tobias,  26  (d.^  217; 
Ellen  V.  Topp,  6  JSzch.f  424. 

'  Beecher  v.  Conradt,  13  K.  K,  108;  Dunham  v,  Pettee, 
8  icL,  508;  Lester  v.  Jewett,  11  icL,  453. 

g  682.  If  a  party  to  an  obligation  gives  notice  to  SSSnoT 
anotiier,  before  the  latter  is  in  default,  that  he  will  ^^i^' 
not  perform  the  same  uiK>n  his  part,  and  does  not 
retract  such  notice  before  the  time  at  which  perform- 
ance upon  his  part  is  due,  such  other  party  is  entitled 
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to  enforce  the  obligation  without  previoody  per- 
fonning  or  offering  to  perform  any  conditions  upon 
his  part,  in  fAvor  of  the  former  party. 

Comwell  V.  Haight,  21  K.  T,  462 ;  Skinner  v.  Tinker,  34 
Barb.,  333;  Crist  v.  Armour,  id.,  378;  Clark  v,  Cran- 
dall,  27  id,  73;  North  v.  Pepper,  21  WeruL,  636;  see 
Crary  v.  Smith,  2  K  K,  60. 

S  683.  A  condition  in  a  contract,  the  fulfillment  of 
which  is  imiK>ssible  or  unlawful,^  within  the  meaning 
of  the  article  on  the  Object  of  Oontracts,  or  which 
is  repugnant  to  the  nature  of  the  interest  created  by 
the  contract,*  is  void. 

>  story  Ckmt,  §  32,  b, 

*  Be  Pejster  v,  Michael,  CN,  7,,  496. 

SSSJtaT  ^  *^*  ^  condition  involving  a  forfeiture  must  be 
Jjjjf*^  strictly  interpreted  against  the  party  for  whose  bene- 
■^'^       fit  it  is  created. 

Hitchcock  V.  Northwestern  Ins.  Co.,  26  ^  ^t  68;  Doe 
d,  Abd7  V.  Stevens,  S  B.dt  Ad.,  299;  Catlin  v.  Spring- 
field Int.  Co.,  1  Smrner,  440. 


ImposBlble 
orunUwfbl 
oonditioaa 
Told. 


OHAPTEB  IV. 


Who  has 
the  right  of 
■elecuon. 


BMit  of 
•election, 
how  lost. 


ALTEBNATiyE  OBLiaATIONS. 

Bxonov  686.  Who  has  the  right  of  selection. 

686.  Right  of  selection,  how  lost 

687.  Altematiyes  indivisible. 

688.  Nullity  of  one  or  more  of  alternative  obligations. 

S  685.  If  an  obligation  requires  the  performance 
of  one  of  two  acts,  in  the  altemative,  the  party  re- 
quired to  perform  has  the  right  of  selection ;  unless  it 
is  otherwise  provided  by  the  terms  of  the  obligation. 

Smith  V.  Sanborn,  11  Johns.,  69;  Disbrough  v.  Neilson,  3 
Johns.  Cos.,  81;  Small  v.  Quincj,  4  GresnL,  497. 

§  686.  If  the  party  having  the  right  of  selection 
between  alternative  acts  does  not  give  notice  of  his 
selection  to  the  other  party  within  the  time,  if  any, 
fixed  by  the  obligation  for  that  puri>ose,^  or,  if  none 
is  so  fixed,  before  the  time  at  which  the  obUjration 
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ought  to  be  performed,'  the  right  of  selection  passes 
to  the  other  party? 

*  Sage  V.  Hourd,  B  Barb^  179 ;  McNitt  v.  CUric,  7  Jo/bi&f 

465. 

*  Brooke  Abr^  Dette,  169 ;  Choice  v.  Moaelej,  1  BaUq/t 

136;  Townaend  v.  Wells,  3  Day^  327;  see  Gilbert  v. 
Danforth,  6  K  E,  686,  692. 
'  McNiU  V.  Clark,  7  Johns,,  465. 

§687.  The  party  having  the  right  of  selection  Aitong. 
between  altematiye  acts,  must  select  one  of  them  in  ▼i-iw*. 
its  entirety,  and  cannot  select  part  of  one  and  part 
of  another,  without  the  consent  of  the  other  party. 

Code  LcL^  2064 ;  Code  Napoleon^  1191. 

S  688.  If  one  of  the  altematiye  acts  required  by  Nnuityof 
an  obligation  is  such  as  the  law  will  not  enforce,^  ofmitL^^ 

^  tire  obU|[A- 

or  becomes  unlawful,*  or  impossible  of  performance, 
the  obligation  is  to  be  interpreted  as  though  the 
other  stood  alone. 

*  Code  LcL,  2065 ;  Code  Ncgpoleon,  1192 ;  StereoB  v.  Webb, 

7  Carr,  A  P^  60. 
'  BqKMito  V.  Bowden,  lELABL,9eZ. 


TITLE  ILL 

TBANSFEE   OF  OBLIGATIONS. 

SKmoir  689.  Burden  of  obligation,  not  transferable. 

690.  Eights  arising  out  of  obligation,  transferable. 

691.  Corenants  running  with  land,  what 

692.  693,  694.  What  eovenants  run  with  the  land. 

696.  What  coTouaits  run  with  land  when  assigns  are  named. 

696.  Who  are  bound  by  oovenants. 

697.  Who  are  not. 

698.  Apportionment  of  corenants. 

5  689.  The  burden  of  an  obligation  may  be  trans-  ^gKjg®' 
ferred,  with  the  consent  of  the  party  entitled  to  its  g^^^ 
benefit,  but  not  otherwise,  except  as  provided  by 
«  section  697. 

This  is  as  true  of  covenants  running  with  the  land,  as  of 
anj  other  obligations.    The  original  covenantor  remains 
liable  to  the  covenantee,  notwithstanding  that  the  land 
26 
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passes  into  other  hands  (House  v.  Bxar^  2i  Barh^  625; 
Damb  v.  Hoffinao,  BKD.  Smiih,  361 ;  Port  v.  Jadcson, 
17  Johns^  239,  479;  Jackson  v.  Brownson,  7  id,  227). 
So  where  one  has  agreed  to  perform  a  service,  be 
cannot  compel  the  other  party  to  accept  the  service 
from  a  third  person  and  to  release  him  therefrom 
(Robson  v.  Drummond,  2  B,  ds  AcL,  303).  It  is  not 
meant  by  this  section  to  imply  that  a  third  per8(m 
cannot  assume  the  obhgations  of  a  contract  between 
other  parties,  but  only  that  he  cannot  relieve  a  party 
thereto  trom  his  obligations,  without  the  consent  of  tiia 
creditor. 


Righto  Mis-  g  690.  A  right  arising  out  of  an  obligation  is  the 
SSsSJ®  property  of  the  person  to  whom  it  is  due,  and  may 
be  transferred  as  such. 

See  section  367;  Short  v.  Spackman,  2  R  dt  Ad^  962; 
Hitchoock  V,  Northwestern  Ins.  Co.,  26  ^I  F.,  68. 


Covenanto 
nmning 
with  land, 
what. 


S  691.  Certain  covenants,  contained  in  grants  of 
estates  in  real  property,  are  appurtenant  to  such 
estates,  and  pass  with  them,  so  as  to  bind  the  assigns 
of  the  covenantor,  and  to  vest  in  the  assigns  of  the 
covenantee,  in  the  same  manner  as  if  they  had  per- 
sonally entered  into  them.  Such  covenants  are  said 
to  run  with  the  land. 


WhatcoTO- 
nantomn 
with  the 


U. 


S  692.  The  only  covenants  which  run  with  the 
land,  are  those  specified  in  this  Title,^  and  those 
which  are  incidental  thereto.* 

*  Parties  cannot,  by  any  form  of  words,  attach  newly 

invented  covenants  to  real  property  (Eeppell  v. 
Bailey,  2  Myl  da  iT.,  517 ;  but  see  Tallmadge  v.  East 
River  Bank,  26  N.  F.,  105;  Tulk  v,  Moxhay,  2  Phil, 
774;  11  Beav.^  571;  Heriot's  Hospital  v.  Gibson,  S 
Dow,  301). 

*  The  contract  of  a  surety  for  the  payment  of  rent  is 

annexed  to  the  obligation  for  the  rent,  and  therefore 
passes  therewith  (Allen  v.  Culver,  3  Denio,  284). 
This,  however,  is  the  necessary  result  of  a  principle 
elsewhere  declared  (see  section  481). 

S  693.  Every  covenant  contained  in  a  grant  of  au 
estate  in  real  property,  which  is  made  for  the  direct* 
benefit  of  the  property,  or  some  part  of  it  then  iu 
existence,  nins  with  the  land. 
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Denman  r.  Prince,  40  Barb.,  213;  Terplanck  v.  Wright, 
23  WauL,  606;  Norman  v.  Wells,  17  uL,  136;  Mjera 
V.  Bums,  33  Barb^  401 ;  Jourdain  v,  Wilson,  4  B.  A 
Aid.,  266;  Yemon  v.  Smith,  5  id,  1 ;  MartTn  v.  Que, 
18  Q.  R,  661 ;  Wakefield  v.  Brown,  9  tdL,  209 ;  Allen 
V.  Culver,  3  DeniOf  284;  Demarestv.  Wlllard,  8  Oow.^  206. 

$  694.  The  last  section  includcj^  covenants  of  war-  u. 
ranty,*  for  quiet  enjoyment,*  or  for  further  assurance,* 
on  the  part  of  a  grantor,*  and  covenants  for  the  pay- 
ment of  rent,*  or  of  taxes  or  assessments  upon  the 
land,*  on  the  part  of  a  grantee. 

*  Sujdam  v.  Jones,  10  WencLf  180;  Withy  v.  Mumford,  6 

Cow.,  137;  Blackwell  v,  Atkinson,  14  Cal,  470; 
Mitchell  V,  Warner,  5  Cbnik,  497 ;  Wyman  v,  Bal- 
lard, 12  Man.,  306. 
'  Lewis  V.  Campbell,  8  Ibunt,  715 ;  Markland  v.  Crump, 
1  Dev.  A  BaJ^  94;  Campbell  v.  Lewis,  Z  B,  db  Ald^ 
392 ;  Noke  v.  Awder,  Cro.  El,  436. 

*  BenneU  v.  Waller,  23  iOL,  97 ;  Colby  v.  Osgood,  29  Barb., 

339. 

*  The  oorenants  mentioned  in  this  section  are  all  the 

**  usual  oorenants  "  that  are  recognized  in  this  state 
as  running  with  the  land.  In  Kingdom  v.  Nottle  (I 
M,  dt  Seho.,  355;  4  id.,  63^  it  was  held  that  a  cove- 
nant of  seisin  ran  with  the  land,  but  this  dedsion 
has  been  overruled  in  the  courts  of  this  country 
(See  Mitchell  9,  Warner,  5  Conn.,  497 ;  Fowler  v. 
Poling,  2  Barb.,  300;  Greenby  v,  Wiloocks,  2  Johm., 
1;  Ballard  V.  Child,  34  ir&,  355 ;  Thayer  v.  Clemence, 
22  Piek^  490 ;  Marston  v.  Hobbs,  2  Mass.,  439). 

*  Van  Bensselaer  v.  Read,  26  N.  F.,  658 ;  Van  Rensse- 

laer V.  Hays,  19  ^  7.,  68 ;  Astor  v.  Lent,  6  Bosw., 
612;  Van  Rensselaer  v.  Bonesteel,  24  Barb.,  655; 
Close  V.  WHberforce,  1  Beav.,  113 ;  Jenkins  v.  Port- 
man,  1  Keen,  435.  It  is  not  necessary  that  the 
covenant  should  express  an  intention  to  bind  the 
covenantor's  assigns  (Jacques  v.  Short,  20  Barb.,  269). 

*  Post  V.  Kearney,  2  N.  F,  394;  1  Sandf,,  105. 

S  695.  A  covenant  for  the  addition  of  some  new  whatcot^ 

*^  iuiDt8  run 

thing  to  real  property,  or  for  the  direct  benefit  of  ^jj^'j[j5 
some  part  of  the  property  not  then  in  existence  or  ^J^ 
annexed  thereto,  when  contained  in  a  grant  of  an 
estate  in  such  property,  and  made  by  the  covenantor 
expressly  for  his  assigns  or  to  the  assigns  of  the 
covenantee,  runs  with  the  land  so  far  only  as  the 
assigns  thus  mentioned  are  concerned. 


are 
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Spenoer^B  Case,  5  Cb.  Rep.t  16 ;  Easterbj  v.  Sampaoii,  6 
JBing.f  664;  Samp8oa  v.  Easterby,  d  B.  db  C7.,  505. 
Such  coyenanta  will  not  run  with  the  land,  unless 
"  assigns  "  are  mentioned  in  the  deed  (Spencer's  Case, 
6  Ch.j  16;  Tallman  v.  Coffin,  4  K.  F.,  134;  Thompson  v. 
Hose,  8  Ckno.f  266 ;  Doughty  v.  Bowman,  11  Q.  B.,  444). 

g  696.  A  covenant  running  with  the  land  binds 
those  only  who  acquire  the  whole  estate  of  the 
covenantor  in  some  part  of  the  property. 

Dayis  v,  Morris,  -35  Barb^  227 ;  Co,  JDi'tf.,  385,  a. 

g  697.  No  one,  merely  by  reason  of  having  ac- 
quired an  estate  subject  to  a  covenant  running  with 
the  land,  is  liable  for  a  breach  of  the  covenant  before 
he  acquired  the  estate,^  or  after  he  has  parted  with  it,* 
or  ceased  to  eiyoy  its  benefits.^ 

>  Day  v.  Swadduuner,  2  EUt,  4;  TiUotson  v.  Boyd,  4 

Sanclf,,  516;  see  Astor  v.  Hoyt»  5  Wend.,  603. 
*  Young  v.  Peyser,  3  Bosw.^  308 ;  Armstrong  v.  Wheeler, 

9   Cow,,  88;    Childs  v.  Clark,  3  Barb.    CK,  52; 

Wolyeridge  v.  Steward,  3  K  dt  ScoU,  561;  rey'g 

&  C,  9  Bing.,  60 ;  Walker  v.  Reeye,  3  Ihug.,  19. 
'  Astor  V.  L'Amoreuz,  4  Sand/.,  524 ;  Carter  v.  Hammett, 

18  Barb.,  608;  Mclntyre  v.  Scott,  8  Johns,,  169; 

Baton  V.  Jacques,  1  Doug,,  461.    Although  Eaton  v. 

Jacques  has  been  oyerruled  in  England  (Williams  v. 

Bosanquet,  1  Brod,  db  jBL,  238),  its  doctrine  is  law  in 

this  state. 


Apportioa* 
ment  of 
eoyenanta. 


§  698.  Where  several  persons,  holding  by  several 
titles,  are  subject  to  the  burden,^  or  entitled  to  the 
benefit*  of  a  covenant  running  with  the  land,  it  must 
be  apportioned  among  them  according  to  the  value 
of  the  property  subject  to  it  held  by  them  respect- 
ively, if  such  value  can  be  ascertained,  and  if  not, 
then  according  to  their  respective  interests  in  point 
of  quantity.* 

*  Van  Rensselaer  v.  Bradley,  3  Denio,  136;  Van  Rens- 

selaer V.  Gallup,  5  tdL,  454;  Astor  v.  Miller,  2  Paige,  68. 
'  Cole  V.  Patterson,  25  WmL^  456. 

*  Van  Rensselaer  v.  Jones,  2  Barb.f  643. 


Digitized  by  VjOOQIC 


OF  THE  STATE  OP  NEW  YORK.  3B05 


TITLE  IV. 
EXTINCTION  OF  OBLIGATIONS. 

Chiftbr    L  Performance. 

IL  Oflfer  of  perfonnanoe. 
in.  Prevention  of  performance  or  o£fer. 
lY.  Accord  and  satisfaction. 
V.  Novation. 
*VL  Release. 


OHAPTEE  I. 

PEBFOBMANGE. 

SiCfnOH  699.  Obligation  extinguished  by  perfonnanoe. 

VOO.  Performftnce  bj  one  of  several  joint  debtors. 

tOl.  Perfbrmanoe  to  one  of  joint  creditors. 

702.  Effect  of  directions  by  creditors. 

T03.  Partial  performance. 

T04.  Payment,  what 

705.  Application  of  general  perfbrmanoe. 

§  699-  Full  performance  of  an  obligation,  by  the  owirjti« 
party  whose  duty  it  is  to  perform  it,^  or  by  any  other  l^^[^ 
person  on  his  behalf,  and  with  his  assent,*  if  accepted 
by  the  creditor,  extinguishes  it. 

*  Performance  by  a  third  person,  without  authority  from 

the  debtor,  does  not  extinguish  the  debt  (Muller  v. 
Eno,  14  K  r.,  605 ;  Daniels  v.  Hallenbeck,  19  Wend^ 
408 ;  Bleakley  v.  White,  4  Paige,  656). 

•  Kemp  V.  Balls,  10  Exeh,^  607 ;  Jones  v,  Broadhurst,  9 

a  R,  173;  Belshaw  V.  Bush,  11  C.  A,  191;  Simp- 
son  V.  Eggington,  10  Ikcch.,  846 ;  James  v.  Isaacs,  12 
0.  A,  791 ;  see  Phillips  v.  Berger,  8  Barb.,  627. 

S  700.  Performance  of  an  obligation,  by  one  of  JJjJ^^^ 
several   persons  who   are  jointly  liable  under  it,  |J,^f «^*^ 
extinguishes  the  liability  of  all.  *«^^- 

g  701.  An  obligation  in  favor  of  several  persons  is  H^^;^ 
extinguished  by  performance  rendered  to  any  of  ^i^^ 
ibem,^  except  in  the  case  of  a  deposit  made  by 
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owners  in  common,  or  in  joint  ownership,*  which  is 
regulated  by  the  Title  on  Deposit. 

'  Shepard  v.  Ward,  8  Wend.^  542;  see  Carman  v.  Polts, 
21  K  7^  647. 

*  Husband  v.  Davis,  10  C,  JL,  650;  Innea  v.  Stephenson, 
'  1  Moo.  A  i?.,  145.    This  provision  does  not  of  course 

apply  to  partnerships,  whose  title  is  distinguished 
from  Joint  ownership  bj  section  175. 

SiSSiSL  S  702.  If  a  creditor,  or  any  one  of  two  or  more 
byc«Hiitor.  joint  creditors,  at  any  time  directs  the  debtor  to 
I>erform  his  obligation  in  a  particular  manner,  the' 
obligation  is  extinguished  by  performance  in  that 
manner,  even  though  the  creditor  does  not  receive 
the  benefit  of  such  performance. 

Thus,  if  the  creditor  directs  money  to  be  sent  to  him 
by  mail,  it  is  at  his  risk  (Graves  v.  Amer.  Exch. 
Bank,  17  K  Z,  207;  Eyles  v.  Ellis,  4  Bing,,  112). 

^rtwp«^  §  703.  A  partial  performance  of  an  indivisible 
obligation  extinguishes  a  corresponding  proportion 
thereof,  if  the  benefit  of  such  performance  is  volun- 
tarily retained  by  the  creditor,  but  not  otherwise.* 
If  such  partial  performance  is  of  such  a  nature  that 
the  creditor  cannot  avoid  retaining  it,  without  injur- 
ing his  own  property,  his  retention  thereof  is  not 
presumed  to  be  voluntary.* 

"Smith  V.  Brady,  17  N.  F.,  187;  Cunningham  r.  Jonet, 
20  id.,  486;  PuUman  v.  Commg,  9  td,  93. 

^ttent,^  §  704.  Performance  of  an  obligation  for  the  de^ 
livery  of  money  only,  is  called  payment. 

o/gHSSo*  S  705.  Where  a  debtor,  under  several  obligations 
perform,  to  auothcr,  docs  an  act,  by  way  of  performance,* 
which  is  equally  applicable  to  two  or  more  of  such 
obligations,  such  performance  is  applied  as  follows : 
1.  If,  at  the  time  of  performance,*  the  intention 
or  desire*  of  the  debtor  that  such  performance  should 
be  applied  to  the  extinction  of  any  particular  obliga- 
tion, is  manifested  to  the  creditor,*  it  is  so  applied ; 
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2.  K  no  each  application  is  then  made,'  tbe  credi- 
tor,' within  a  reasonable  time  after  such  perform- 
ance,^ may  apply  it  toward  the  extinction  of  any 
obligation,®  performance  of  which  was  due'  to  him 
from  the  debtor  at  the  time  of  such  performance; 
except  that  if  similar  obligations  were  dae  to  him 
both  individually  and  as  a  trustee,  he  must,  unless 
otherwise  directed  by  the  debtor,  apply  the  perform- 
ance to  the  extinction  of  all  such  obligations  in 
equal  proportion  ;^®  and  an  application  once  made  by 
the  creditor  cannot  be  rescinded  without  the  consent 
of  the  debtor;" 

3.  If  neither  party  makes  such  application,  within 
the  time  prescribed  herein,  the  performance  is  ap- 
plied to  the  extinction  of  obligations  in  the  following 
order;  and,  if  there  is  more  than  one  obligation  of  a 
particular  class,  to  the  extinction  of  all  in  that  class, 
ratably: 

(1.)  Of  an  obligation  due  at  the  time  of  perform- 
ance;** 

(2.)  Of  an  obligation  not  voidable  at  the  option 
of  the  debtor;" 

(3.)  Of  an  obligation  secured  by  a  lien,  or  collateral 
undertaking;*^ 

(4)  Of  interest;" 

(5.)  Of  the  obligation  earliest  in  date  of  maturity;** 

(6.)  Of  the  obligation  which  it  is  most  for  the  inte- 
rest of  the  debtor  to  extinguish." 

*  This  subject  is  usuallj  treated  exdusirelj  with  lefer- 

enoe  to  payments  of  money,  which  have  indeed 
fUmished  all  the  cases  npon  which  dedsions  haya 
been  reported.  Obviously,  however,  the  same  prin- 
ciples are  equally  applicable  to  all  classes  of  con- 
tracts, as  for  example,  where  one  has  agreed,  at 
various  times,  to  deliver  parcels  of  merchandise  of 
the  same  species,  such  as  wheat,  flour,  fruit,  fta 
'  Allen  V,  Culver,  3  DetL,  284;  PhOpott  v.  Jones,  2  Ad. 
A  El,  41. 

*  Stone  V,  Seymour,  16  Wend^  19;  Waters  v,  Tompkins, 

2  Or.KikR,  126;  Shaw  v,  Picton,  4  A  <fc  CL,  716. 

*In  Stone  v.  Seymour,  it  was  held  that  no  express 

direotioQ  by  tlie  debtor  wm  neoMMuy.    In  Van 
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Bensselaer  v.  Roberts  (5  V&iUj  470),  somewhat  dif- 
ferent language  is  used.  On  the  whole,  it  seems 
reasonable  to  lay  down  the  rule  as  in  the  text  The 
slightest  act  manifesting  such  desire  is  sufficient 
(see  Roberts  v,  Gkunie,  3  OaL^  14). 

*  Allen  V.  Culver,  3  Den^  284;  PhUpott  v,  Jones,  2  Ad. 

dk  El,  41. 
•lb. 

*  See  Bridenbecker  v.  Lowell,  32  Barb.,  9,  22 ;  Allen  «. 

Culver,  3  Den.,  284,  291.  But  in  many  cases  out  of 
this  state  it  has  been  held  that  the  creditor  may 
exercise  this  right  at  any  time  (Mayor  of  Alexandria 
V.  Patten,  4  Cranch,  317 ;  Haynes  v.  Waite,  14  CWL, 
446;  Mills  v.  Fowkes,  5  Bing.  N.  C,  456;  see  Phil- 
pott  V.  Ellis,  2  Ad.  <fe  El,  41). 

*  Arnold  V.  Mayor  of  Poole,  4  Man.  <fc  dr.,  860;  Trotter 

V.  Grant,  2  Wend.,  413;  Clark  v.  Burdett,  2  HaU, 
19*7;  Mills  v.  Fowkes,  6  Bing.  K  C,  466;  Van 
Rensselaer  v.  Roberts,  6  Den.,  470. 

*  Niagara  Bank  v.  Rosevelt,  9  Oow.,  409;  affirming  S.  C, 

Eopk.,  679 ;  Baker  v.  Stackpoole,  9  Cow.,  420,  436. 

*•  See  Bridenbecker  v.  Lowell,  32  Barb.,  9. 

"  AUen  V,  Culver,  3  Ben.,  284. 

"Thomas  v.  Kelsey,  30  Barb.,  268;  Hunter  v.  Oster- 
houdt,  11  id,  33;  Baker  v.  Steckpoole,  9  Cow.,  420; 
Hall  V.  aement,  41  N.  K,  166. 

"  Wright  tr.  Laing,  S  B.db  C,  166 ;  Crookahank  v.  Rose^ 
6  Oirr.  <fc  P.,  19. 

**  Pattison  v.  Hull,  9  CW.,  747 ;  Dows  t^.  Morewood,  10 
Barb.,  183;  The  Antarctic,  Spragtte,  206.  To  the 
contrary  is  Johnson's  Appeal,  37  Penn.  St,  268. 

"•  People  V.  New  Tork  Co.,  6  Cow.,  331 ;  Connecticut  v. 
Jackson,  1  Johns,  Oh.,  13;  French  v.  Kennedy,  7 
Barb.,  462;  Williams  v.  Houghtaling,  3  Cow.,  86. 

"•Dows  V.  Morewood,  10  Barb.,  183;  Wheeler  v.  Orop- 
sey,  5  How,  Pr.,  288 ;  Allen  v.  Culver,  3  Den.,  284. 

**  As  to  this  point  there  is  much  controversy.  The  rule 
here  stotod,  subject  to  all  the  preceding  qualifica* 
tions,  is  that  which,  as  it  appears  to  the  commis- 
sioners, is  supported  by  the  weight  of  authority  va 
this  stete  (see  Dows  v.  Morewood,  10  Barb.,  183, 
189;  Pattison  v.  Hull,  9  Cow.,  747).  A  payment  is 
to  be  applied  so  as  to  stop  the  running  of  interest 
as  soon  as  possible  (Jencks  v.  Alexander,  11  Paige, 
619).  In  Pennsylvania,  the  interest  of  the  creditor 
is  consulted  by  the  court  (Johnson's  Appeal,  37 
iVim.  St,  268;  Pierce  v.  Sweet,  33  id.  161). 
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CHAPTER  n. 

OFFER  OF  PEEFOEMANCB, 

Section  T06.  Obligation  extinguished  by  offer  of  perfonnance. 

707.  Offer  of  partial  performance. 

708.  By  whom  to  be  made. 

709.  To  whom  to  be  made. 

710.  "Where  offer  may  be  made. 

711.  "When  offer  must  be  made. 

712.  Compensation  after  delay  in  performance. 

713.  Conditional  offer. 

714.  Abihty  and  willingness,  essential 

715.  Production  of  thing  to  be  delivered,  not  neceasary. 

716.  Thing  offered,  to  be  kept  separate. 

717.  Perfonnance  of  condition  precedent 

718.  Written  receipts. 

719.  Extinction  of  pecuniary  obligation. 

720.  Objections  to  mode  of  offer. 

721.  Title  to  thing  offered. 

722.  Custody  of  thing  offered. 

723.  Effect  of  offer  on  accessories  of  obligation. 

724.  Creditor's  retention  of  thing  which  he  refuses  to  accept. 

§  706.  An  obligation  is  extinguished  by  an  oflfer  ow*Ka«on 

of  performance,  made  in  conformity  to  the  rules  ^f^^};^^ 

herein  prescribed,  and  with  intent  to  extinguish  the  *°^®' 
obligation. 

This  is  the  present  law  with  respect  to  all  obligations  other 
than  for  the  payment  of  money  (Des  Arts  v.  Leggett, 
16  N.  T.,  582;  Billings  v.  Vanderbeck,  23  Barb., 
546 ;  Slmgerland  v.  Morse,  8  Johns.,  474).  It  is  not 
now  the  law  as  to  pecuniary  obligations,  the  debtor 
having  no  power  to  rid  himself  of  the  debt  without 
the  consent  of  the  creditor  (see  Dixon  v.  Clark,  5 
a  B.,  365,  377;  Waistell  v.  Atkmson,  3  Bing.,  290; 
Kortright  v.  Cady,  23  Barb.,  490;  21  N.  F,  343). 

g  707.  An  offer  of  partial  performance  is  of  no  eflfect.  offer  of 

Dixon  V.  Clark,  5  C.  A,  365.  ^^w." 

g  708.  An  offer  of  performance  must  be  made  by  By  whom  to 
the  debtor,"  or  by  some  person  on  his  behalf  and 
with  his  assent.* 

»  See  Muller  v.  Eno,  14  y.  F,  597. 

*  Eead  v.  Goldring,  2  M.  d:  Selw.,  86 ;  see  Belshaw  v 

Bush,  11  a  B.,  191;  Kemp  v.  Balla,  10  £xch,j  607; 

Simpson  v.  Eggington,  id,  845. 
27 
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Jjjjjj^^  S  "J^OQ-  -^^  ^ff^r  of  performance  must  be  made  to 
the  creditor,^  or  to  any  one  of  two  or  more  joint 
creditors,*  or  to  a  person  authorized  by  one  or  more 
of  them  to  receive^  or  collect*  what  is  due  under  the 
obligation,  if  such  creditor  or  authorized  person  is 
present  at  the  place  where  the  offer  may  be  made ; 
and  if  not,  then  to  a  notary  public* 

'  Haldane  v.  Johnson,  8  Exch.,  689. 

*  Carman  v.  Pultz,  21  JV.  Z,  647  ;  Douglas  v.  Patrick  3 

T.  i?.,  683 ;  Dawson  v.  Ewing,  6  Serg.  <fe  i?.,  371. 

*  Kirton  v.  Braithwaite,  I  M.  ik  W.,  310 ;  Gk>odland  v. 

Blewith,  1  Camp.,  477.  The  agent  must  hare 
authority  to  receive  payment  in  some  shape  (Har- 
gous  V.  Lahens,  3  Sand/.^  213;  Bingham  v.  Allport, 
1  Nev.dsK,  398;  see  Offleyv.  Clay,  2  M.  dk  G., 
172;  Kirton  v.  Braithwaite,  1  if.  <fc  IT.,  310). 

*  Tender  may  be  made  to  an  agent  instructed  to  collect 

by  process  of  law  (Crozer  v.  PUling,  4  R  A  ^t  26) ; 
even  though  forbidden  to  receive  payment  from  the 
debtor  (Hatch  v.  Hale,  15  Q.  R,  10). 

*  This  provision  is  new.    It  is  intended  to  provide  a  mode 

of  offer,  fair  alike  to  the  debtor  and  to  the  creditor. 
A  creditor  might  be  absent  from  the  state,  when  the 
debt  became  due,  and  have  no  agent  here.  If^  under 
such  circumstances,  the  debtor  could  stop  the  running 
of  interest  by  a  formal  offer,  addressed  to  no  particular 
person,  it  is  plain  that  great  injustice  might  be  done. 

Whew  ofte      g  710.  In  the  absence  of  an  express  provision  to 
■^        the  contrary,  an  oflFer  of  performance  may  be  made, 
at  the  option  of  the  debtor : 

1.  At  any  place  appointed  by  the  creditor  ;*  or, 

2.  Wherever  the  person,  to  whom  the  offer  ought 
to  be  made,  can  be  found  ;*  or, 

3.  If  such  person  cannot,  with  reasonable  dili- 
gence, be  found  within  this  state,^  and  within  a 
reasonable  distance  from  his  residence  or  place  of 
business,*  or  if  he  evades  the  debtor,'  then  at  his 
residence,®  or  place  of  business,'^  if  the  same  can,  with 
reasonable  diligence,  be  found  within  the  state ;  or, 

4  If  this  cannot  be  done,  then  at  any  place  within 
this  state. 

*  Franchot  v.  Leach,  5  Cow.,  506 ;  Robinson  v.  Bacheldei; 

4  i\^  -ff,  40 ;  Wyman  v,  Winslow,  2  Faiirf.,  398. 


Digitized  by  VjOOQIC 


OP  THE  STATE  OP  NEW  YORK.  211 

*  Htinter  v,  Le  Conte,  6  Chw.,  728. 

*  Smith  V.  Smith,  2  Hill,  361 ;  qualifying  a  C,  25  Wend., 

405. 

*  This  prorisioD  is  perhaps  new  (see  Smith  v.  Smith,  25 

Wend.,  405;  2  Hill,  351). 

*  Judd  V,  Ensign,  6  Barb,,  258  ;  see  Smith  v.  Smith. 

*  Smith  V.  Smith ;  Judd  v.  Ensign. 

^  So  many  persons  now  do  business  in  this  state,  who  re- 
side out  of  the  state,  that  it  seems  but  just  to  pro- 
vide for  their  case. 

g  711.  Where  an  obligation  fixes  a  time  for  its  i>er-  ^^^^ 
formance,  an  offer  of  performance  must  be  made  at  ■»»*•• 
that  time/  within  reasonable  hours,*  and  not  before^ 
nor  afterwards/ 

>  See  Dixon  v.  Clark,  6  C.  B.,  365,  378. 

*  Startup  9.  Macdonald,  2  M.  A  O.,  395. 

'  Mitchell  v.  Cook,  29  Barb,,  343.  In  Maryland,  however, 
a  tender  before  the  day,  of  all  that  would  be  dne 
upon  the  day,  interest  included,  is  valid  (McHard  v. 
Whetcroft,  3  Harr.  A  2£cK,  86). 

*  Livingston  v.  Harrison,  2  K  D.  Smith,  19*7 ;  Poole  v, 

Tumbridge,  2  Mi  <ib  W.,  223 ;  Hume  v.  Peploe,  8 
East,  168 ;  see  Kortright  v.  Cady,  21  K,  T,  343. 

g  712.  Where  an  obligation  does  not  fix  the  time  u. 
for  its  performance,  an  offer  of  performance  may  be 
made  at  any  time,  before  the  debtor,  upon  a  reason- 
able demand,  has  refused  to  perform.  ^ 

See  Jones  v.  Gibbons,  8  Exch,,  922. 

S  713.  Where  delay  in  performance  is  capable  of  g^ggy 
exact  and  entire  compensation,  and  time  has  not  been  ^^. 
expressly  declared  to  be  of  the  essence  of  the  obliga-  '"^• 
tion,^  an  ofibr  of  performance,  accompanied  with  an 
ofier  of  such  compensation,  may  be  made  at  any  time 
alter  it  is  due,*  but  without  prejudice  to  any  rights 
acquired  by  the  creditor  or  by  any  other  perspn  in 
the  meantime. 

^  This  provision,  which  is  new,  is  intended  to  obviate  the 
difficulties  which  constantly  arise  in  determining 
whether  time  is  of  the  essence  of  a  contract,  or  not 

*  This  provision  is  also  new.    But  as  such  tender  is  per- 

mitted by  statute  after  an  action  has  been  commenced 
(2  R.  S.,  664,  g  20),  it  clearly  ought  to  be  aUowed 
before  any  litigation  is  had,  to  stop  hiterest  and 
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avoid  costs.  Undoubtedly  it  is  not  allowed  by 
the  common  law  (Poole  v.  Tumbridge,  2  M.  dk  W.j 
223;  Hume  v.  Peploe,  8  East,  IG8);  but  the  judges 
acknowledged  the  hardship  of  the  law  on  this  point 
In  Connecticut,  the  rule  here  proposed  has  become 
law  through  usage  (Tracy  v.  Strong,  2  Conn.,  659). 

bfmade  S  714.  An  oflfer  of  performance  must  be  made  in 

&i^  good  faith,  and  in  such  manner  as  is  most  likely, 
under  the  circumstances,  to  benefit  the  .creditor. 

Good  faith  is  manifestly  essential 

OOTditionai  g  715.  ^n  oflfer  of  performance  must  be  free  from 
any  conditions^  which  the  creditor  is  not  bound  on 
his  part  to  perform.* 

'  Brooklyn  Bank  v.  Degrauw,  23  Wend.,  342 ;  "Wood  v. 
Hitchcock,  20  id.,  47;  Eddy  v.  O'Hara,  14  id.,  221. 
An  offer  conditioned  upon  a  receipt  in  full  (Loring  v. 
Cooke,  3  Pick.,  48;  Thayer  v.  Brackett,  12  Mass., 
450 ;  Finch  v.  Miller,  5  C.  B.,  428),  or  a  receipt  of 
any  kmd  (Laing  v.  Meader,  1  Carr.  &  P.,  257; 
Griffith  v.  Hodges,  id.,  419 ;  Ryder  v.  Townsend,  7 
DowL  ik  Ryl,  119;  see  Wood  v.  Hitchcock,  20 
Wend.,  47)  being  given ;  or  upon  the  amount  ten- 
dered being  accepted  in  full  of  all  or  any  demands 
(Wood  V.  Hitchcock,  20  Wend.,  47 ;  Strong  t?.  Harvey, 
3  Bing.,  304)  is  bad  at  common  law.  It  is  proposed, 
however,  to  sanction  a  demand  for  a  receipt 
,  •  Bevans  v.  Bees,  6  M.  &  W.,  306.    Thus  an  offer  of 

more  than  is  due,  conditioned  upon  the  creditor 
taking  out  of  it  the  amount  which  he  claims  to  be 
due,  is  good  (lb. ;  Dean  v.  James,  A:  B.  &  Ad.,  546 ; 
see  Hubbard  v.  Chenango  Bank,  8  Cow.,  100),  if 
the  creditor  is  not  required  to  make  change,  for 
that  he  is  not  botind  to  do  (Ih.;  Betterbee  v. 
Davis,  3  Camp.,  71).  Where  the  creditor  is  bound 
by  law  to  give  a  release  upon  payment,  an  offer  con- 
ditioned upon  his  doing  so  is  good  (Saunders  v. 
Frost,  5  Pick.,  260,  270).  So  a  party  to  a  nego- 
tiable instrument  may  require  its  surrender  upon 
payment  (Wilder  v.  Seelye,  8  Barb.,  408),  unless  tho 
holder  has  other  claims  upon  it  (Hai^gous  v.  Lahens, 
3  Sandf.,  213). 


^^^}H.,         S  716.  An  oflfer  of  performance  is  of  no  eflfect,  if 

and  willing-      ^  '^ 

ijeMetben-  the  pcrsou  making  it  is  not  able  and  willing  to  per- 
form according  to  the  oflfer- 
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All  the  precedents  assume  tlxis  to  be  essential.  Ability, 
however,  and  not  readiness,  is  the  true  test  If  a 
debtor  knows  that  his  creditor  will  not  accept  per- 
formance, he  should  not  be  required  to  prepare  any- 
thing for  delivery,  at  a  useless  cost  of  time  and  trouble. 

S  717.  The  thing  to  be  delivered,  if  any,  need  not  Production 

.  1  .        ,,  ".  ,  ^  r.    Of  thing  to 

in  any  case  be  actually  produced,  upon  an  offer  of  bedoiiver. 
performance,  unless  the  offer  is  accepted.  newswy. 

Tliis  is  an  innovation  upon  the  common  law,  as  far  as 
obligations  for  the  payment  of  money  (Bakeman  v. 
Pooler,  15  Wend.,  637 ;  Hornby  v.  Cramer,  12  Eow.  Pr.^ 
491 ;  Finch  v.  Brook,  1  Bing.  N.  O,  253X  or  for  the 
delivery  of  a  written  instrument  (see  Brooklyn  Bank 
V.  Degrauw,  23  Wend.,  342),  are  concerned.  But  the 
present  rule  seems  useless.  In  respect  to  bulky  arti- 
cles, this  section  is  m  conformity  with  the  common 
law  (Slingerland  v.  Morse,  8  Johns.,  474;  Myers  t;  - 
Davis,  26  Barb.,  367 ;  Coit  v.  Houston,  3  Johns.  Cos., 
243). 

§  718.  A  thing,  when  offered  by  way  of  perform-  Thing 
ance,  must  not  be  mixed  with  other  things  from  Se^'kept** 

sepantto* 

which  it  cannot  be  separated  immediately  and  with- 
out difficulty. 

Hamilton  v,  Ganyard,  34  Barb.,  204 ;  Betterbee  v.  Davis, 
3  Camp.,  71;  Bates  v.  Churchill,  32  Maine,  31;  Lebal- 
lister  V.  Nash,  24  id,  316;  Wyman  v.  Winslow,  2 
Fair/.,  398;  Yeazy  v.  Harmony,  7  GreenL,  91;  Barney 
V.  Bliss,  1  D.  Chipm.,  399. 

S  719.  When  a  debtor  is  entitled  to  the  perform-  perform. 
ance  of  a  condition  precedent  to,  or  concurrent  with,  Suion 
performance  on  his  part,  he  may  make  his  offer  to 
depend  upon  the  due  performance  of  such  condition. 

See  §  681,  and  notes. 

g  729.  A  debtor  has  a  right  to  require  from  his  JJ^{^^ 
creditor  a  written  receipt  for  any  property  delivered 
in  performance  of  his  obligation. 

This  provision  is  new  (see  note  to  §  716).  Its  propriety 
should  seem  scarcely  to  admit  of  doubt 

g  721.  An  obligation  for  the  payment  of  money  is  Extinction 
extinguished  by  a  due  offer  of  payment,  if  the  SianJ^bu- 

•       1  1  gallon. 

amount  is  immediately  deposited  in  the  name  of 
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Olijectfoiis 
to  mode  of 
offer. 


TlUeto 

thing 

offered. 


the  creditor,  with  some  bank  of  deposit  within  this 
state,  of  good  repute,  and  notice  thereof  is  given  to 
the  creditor. 

This  is  contrary  to  the  present  law  upon  this  subject, 
which  makes  a  tender  operative  only  so  far  as  to  stop 
interest  The  same  rule  has  been  applied  to  obliga- 
tions for  the  delivery  of  deeds  and  other  instruments 
(Brooklyn  Bank  v.  De  Grauw,  23  Wend.^  342).  But 
this  has  been  wisely  overruled  (Des  Arts  v.  Leg- 
gett,  16  -Y.  K,  582).  The  provisions  of  this  section 
have  long  been  the  law,  in  substance,  of  Louisiana  and 
France.  It  seems  to  the  commissioners  to  be  all  tliat 
creditors  can  reasonably  ask.  The  common  law  com- 
pels a  debtor  to  keep  the  money  which  he  owes,  at  his 
own  risk.  This  is  often  an  inconvenience,  and  some- 
times a  positive  loss  to  him. 

g  722.  All  objections  to  the  mode  of  an  oflfer  of 
performance,  which  the  creditor  has  an  opportunity 
to  state  at  the  time  to  the  person  making  the  offer, 
and  which  could  be  then  obviated  by  him,^  are  waived 
by  the  creditor,  if  not  then  stated.* 

'  Insuperable  objections  are  not  waived  by  silence  (Friess 

V.  Rider,  24  N.  K,  367 ;  Mitchell  v.  Cook,  29  J?ar&., 

353). 
•  Carman  v.  Pultz,  21  ^  K,  547 ;  Kemochan  v.  Bowery 

Ins.  Co.,  17  id.f  428;  Bumstead  v.  Dividend  Mut 

Ins.  Co.,  12  td,  81. 

§  723.  The  title  to  a  thing  duly  offered  in  perform- 
ance of  an  obligation  passes  to  the  creditor,  if  the 
debtor  at  the  time  signifies  his  intention  to  that  effect. 

Des  Arts  v.  Leggett,  16  N.  F.,  582;  Lamb  v.  Lathrop,  13 
Wend,  95 ;  Bix  v.  Strong,  1  Boot,  55 ;  see  Smith  v. 
Loomis,  7  Conn,,  110.  At  present  this  rule  does  not 
apply  to  money,  but  that  is  because  a  tender  does  not 
extinguish  a  pecuniary  debt  The  change  proposed  by 
section  721  removes  the  ground  of  this  distinction. 


OMtodyof 

thing 

ofl^red. 


S  724.  The  person  offering  a  thing,  other  than 
money,  by  way  of  performance,  must,  if  he  means 
to  treat  it  as  belonging  to  the  creditor,  retain  it  as  a 
depositary  for  hire,^  until  the  creditor  accepts  it,  or 
until  he  has  given  reasonable  notice  to  the  creditor 
that  he  will  retain  it  no  longer,  and,  if  with  reason 
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able  diligence  he  can  find  a  suitable  depositary  there- 
for, until  he  has  deposited  it  with  such  person.' 

'  Sheldon  v.  Skinner,  4  Wend.,  525. 
*  These  rules  seem  reasonable,  though  thejare  notestab- 
lished  (or  denied)  by  adjudged  cases. 

%  725.  An  offer  of  payment  or  other  performance,  sifeetor 
duly  made,  though  the  title  to  the  thing  offered  be  ^|52j.«» 
not  transferred  to  the  creditor,  stops  the  running  of  ^^ 
interest  on  the  obligation,  and  has  the  same  effect 
upon  all  its  incidents  as  a  performance  thereof 

Kortright  v.  Gady,  21  K.  F.,  343;  Law  v.  Jackson,  9 
Cow,,  641;  Raymond  v.  Beamard,  12  Johns.,  2*74; 
Chilton  V.  Carrington,  15  C,  B.,  95,  730. 

S  726.  If  anything  is  given  to  a  creditor  by  way  oredu 

of  performance,  which  he  refuses  to  accept  as  such,  ortw 

he  is  not  bound  to  return  it  without  demand ;  but  if  ^^ 
he  retains  it,  he  is  a  gratuitous  depositary  thereof 

Kingston  Bank  v.  Gay,  19  Bairb.,  460 ;  Qordon  v.  StrangOi 
1  Exch.,  477. 


CHAPTEE  ni. 

PBEYEKTION  OF  PEBFOBMANGE  OB  OFFEB. 

SscnOH  727.  What  excuses  performance,  kc 

728,  729,  730.  Effect  of  prevention  of  performance. 
731.  Effect  of  refusal  to  accept  performance  before  offer. 

g  727.  The  want  of  i>erfbrmance  of  an  obligation,  what 
or  of  an  offer  of  performance,  in  whole  or  in  part,  or  JJ2"Sc. 
any  delay  therein,   is   excused  by    the   following 
causes,  to  the  extent  to  which  they  operate  •} 

1.  When  such  performance  or  oflTer  is  prevented  or 
delayed  by  the  act  of  the  creditor,*  or  by  the  opera- 
tion of  law,'  even  though  there  may  have  been  a 
stipulation  that  this  shall  not  be  an  excuse; 

2.  When  it  is  prevented  or  delayed  by  an  irre- 
sistible superhuman  cause,  or  by  the  act  of  public 
enemies  of  this  state  or  of  the  United  States,  unless 
the  parties  have  expressly  agreed  to  the  contrary;^  or, 
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3.  When  the  debtor  is  induced^  not  to  make  it,  by 
any  act®  of  the  creditor  intended  or  naturally  tend- 
ing to  have  that  effect,^  done  at  or  before  the  time  at 
which  such  performance  or  oflfer  may  be  made,®  and 
not  rescinded  before  that  time.^ 

*  Where  perfonnance  is  simply  delayed^  and  not  made 

forever  impossible,  delay  only  is  excused  (Williams 
V.  Yanderbilt,  29  Barb.,  491 ;  Schilizzi  v.  Derry,  4 
El  d>  Bl,  873;  White  v.  Mann,  26  Maine,  368X 
unless  the  delay  is  for  an  indefinite  or  unreason- 
able period,  as  in  case  of  a  blockade,  which  puts 
an  end  to  an  obhgation  to  enter  the  harbor 
(Scott  V.  Libby,  2  Johns.,  336;  The  Tutela,  6  Rob. 
Adm.,  177;  see  The  Isabella  Jacobma,  4  Rob.  Adm,, 
77). 

■  Masterton  v.  Mayor,  &c.,  of  Brooklyn,  7  EiUj  61 ;  Mo- 
Conihe  v.  N.  Y.  &  Erie  R.  R.  Co.,  20  K.  T,  495 ; 
Ellen  V.  Topp,  6  Exch,  424,  440. 

»  Jones  V.  Judd,  A  K.  K,  411 ;  People  v.  Bartlett,  3  EtO, 
670 ;  Esposito  v.  Bowden,  4  jBI  <fc  BL,  963. 

*  The  rule  laid  down  in  Tompkms  v.  Dudley  (25  K  T., 

272),  and  Harmony  v.  Bingham  (12  id.,  99X  is  that 
not  even  the  act  of  God  excuses  the  non-perform- 
ance of  a  contract,  though  it  relieves  from  an  obliga- 
tion created  merely  by  operation  of  law.  But  this 
doctrine  was  not  absolutely  necessary  to  the  decision 
of  those  cases,  nor  to  tliat  of  those  there  cited ;  and 
the  commissioners  cannot  see  how  such  a  principle 
can  be  reconciled  with  the  decision  in  Wolfe  v.  Howes 
(20  N.  T.,  197).  The  clause  here  inserted  is  consist- 
ent with  all  that  was  actually  decided  in  these  cases, 
and  is  certainly  no  more  than  just  There  can  be  no 
doubt  that  parties  to  contracts  do  not  contemplate 
such  a  strict  liability;  the  only  doubt  is  whether  they 
do  not  assum^b  the  existence  of  even  a  much  more 
liberal  rule.  See  Williams  v.  Lloyd,  W.  Jones,  179; 
Taylor  v.  Caldwell,  3  Best  &  S.,  826. 

*  It  is  not  necessary  that  the  debtor  should  be  literally 

prevented  by  the  creditor  from  performing.  If  he  is 
induced  by  the  creditor,  in  any  way,  to  abstain  from 
or  to  delay  performance,  that  is  sufficient  excuse  (see 
Young  V.  Hunter,  ^  K  T.,  203 ;  Carman  v.  Pultz,  21 
id.,  647 ;  Fleming  v.  Gilbert,  3  Johns.,  531 ;  Famham 
V.  Ross,  2  Hall,  167;  Higgins  v.  Solomon,  id.,  482; 
Southworth  v.  Smith,  7  Cush.,  391 ;  Gilmore  v.  Holt, 
4  Pick.,  258). 

*  Not  only  a  positive  request  of  the  creditor  (Carman  v. 

Pultz,  21  K.  T.,  547),  but  any  act  on  his  part  which 
would  make  performance  or  an  offer  thereof  useless 
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(Corn well  v.  Haight,  21  K.   T.,  462),  excuses  the 

want  of  performance. 
^  This  is  obviously  just 
"  Skinner  v.  Tmker,  34  Bcarb.j  333  j  Crist  v.  Armour,  id^ 

378. 
•Id, 

S  728.  If  performance  of  an  obligation   is  pre-  Effector 

,  ,  _.  ,         ,    ,  .  prevention 

vented  by  the  creditor,  the  debtor  is  entitled  to  all  of  perform. 

•^  ance. 

the  benefits  which  he  would  have  obtained  by  its 
performance  on  both  sides. 

Masterton  v.  Mayor  of  Brookljm,  7  EiUy  61 ;  see  Clark  v. 
Mayor,  Ac,  of  New  York,  4  jV:  K,  338. 

g  729.  K  a  debtor  is  dissuaded  by  his  creditor  m. 
from  performance,  but  is  not  actually  forbidden  to 
perform,  he  may,  at  his  option,  omit  to  perform,  and 
retain  whatever  he  has  received  under  the  contract, 
but  he  is  entitled  to  nothing  more. 

§  730.  If  pertbrmance  of  an  obligation  is  pre-  "• 
vented  by  any  cause  excusing  performance,  other 
than  the  act  of  the  creditor,  the  debtor  is  entitled  to 
a  ratable  proportion  of  the  consideration  to  which  he 
would  have  been  entitled  upon  full  performance,^ 
according  to  the  benefit  which  the  creditor  receives 
from  the  actual  performance.^ 

*  In  Clark  v.  Gilbert  (26  K.  K,  279;  reversing  S.  C,  32 

Barb.,  576),  it  was  held  that  the  contract  price  should 
furnish  the  measure  of  damages  m  such  case,  and  that 
the  party  performing  was  not  confined  to  a  mere 
reasonable  compensation. 

•  Where  full  performance  is  prevented  by  the  interven- 

tion of  law,  or  of  a  superhuman  cause,  the  party 
required  to  perform  cannot  recover  the  entire  com- 
pensation to  which  he  would  have  been  entitled 
upon  full  performance,  even  though  he  is  entirely 
without  fault  (Melville  v.  Be  Wolf,  ^  EL  d:  Bl,  843). 
But  he  is  entitled  to  a  compensation  accordmg  to  the 
proportion  of  time  or  labor  expended  by  him,  sub- 
ject to  the  rule  of  the  text  (Wolfe  v.  Howes,  20 
N.  K,  197).  Thus,  if  an  author  should  die,  leaving 
any  quantity  of  undigested  manuscript,  prepared 
under  a  contract  with  a  publisher,  nothing  could  be 
recovered  by  his  representatives.  {Id.) 
28 
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Mtertof^  S  731.  A  refusal  by  a  creditor  to  accept  perfonn- 
fomwicr  ftii^>  made  before  an  offer  thereof,  is  equivalent  to 
before  offei^  an  offcF  and  refusal/  unless,  before  performance  is 

actually  due,  he  gives  notice  to  the  debtor  of  his 

willingness  to  accept  it.' 

'  Meserole  v.  Archer,  3  Basw,j  376,  382 ;  North  v.  Pepper, 

21  TTcnd,  638. 
•  Traver  v.  Halatead,  23  Wend,  66. 


CHAPTER  IV. 


ACCOED  AND  SATISFACTION. 


Aeoord. 
what 


SBonoH  732.  Accord,  what 

733.  Effect  of  accord. 

734.  Satisfaction,  what 

735.  Accord  of  liquidated  debt 

g  732.  An  accord  is  an  agreement  to  accept,  in 
extinction  of  an  obligation,  something  to  which 
the  person  agreeing  to  accept  is  not  otherwise 
entitled. 

Williams  v.  London  Com.  Exch.  Co.,  10  Exch,^  569 ;  Scott  v. 
Hunt,  2  Bow,  iV.,  58 ;  Sejrmour  v.  Mmtum,  17  JoTms., 
168;  Keeler  v.  Neal,  2  Watta,  424. 


Effect  of 
accord. 


§  733.  Though  the  parties  to  an  accord  are  bound 
to  execute  it,*  yet  it  does  not  extinguish  the  obliga- 
tion until  it  is  fully*  executed.' 

'  Billings  V.  Yanderbeck,  23  BoTh.^  546. 

'  Gabriel  v.  Dresser,  15  C.  B.^  622. 

»  Day  v.  Roth,  18  K  T.,  456;  RusseU  v.  Lytle,  6  Wend., 

390;  Tilton  v.  Alcott,  16  Barb,,  698;  MitchoU  v, 

Hawley,  4  Denio,  417. 


Satisflio- 
tion,  what 


S  734.  Acceptance,  by  the  creditor,  of  the  consider- 
ation of  an  accord,  extinguishes  the  obligation,  and 
is  called  satisfaction. 

Hall  V.  Flockton,  16  Q,  R,  1039 ;  Jonea  v,  Sawkint,  6 
C.  B.f  142.  Though  an  accord  and  satisfaction  is  not 
at  common  law  a  defense  to  a  claim  founded  upon  a 
record  or  specialty  (Mitchell  v,  Hawley,  4  Den,,  414), 
the  commissioners  do  not  think  it  wise  to  retain  this 
distinction. 
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S  735.  Payment  of  an  amount  less  than  that  of  a  ,^^^^ 
liqaidated^  debt  then  payable,'  is  not  a  satisfiEtction  ^^ 
thereof;  though  accepted  as  such.' 

*  Palmertoa  v,  Huzford,  4  DeniOf  166;  Neary  v.  Bost- 

wick,  2  JETtOL,  514;  see  Evana  v.  Powis,  1  Exch^ 
601;  WmdDsoii  V,  Bjera,  lAddbSLf  106. 
'  Brooks  V.  White,  3  Meic,  286;  Goodnow  v.  Smith,  18 
Pick.,  414 ;  Smith  v.  Brown,  3  Hawks,  580. 

•  Von  Gterhard  v.  laghte,  13  Abb.  iV.,  101 ;  Harrison  v, 

Wilcox,  2  Johtis.,  448 ;  Dederick  v.  Leman,  9  idL,  333 ; 
Scott  V,  Hunt,  2  JETcw.  iV.,  58;  Down  v.  Hatcher, 
10  Ad.  dh  EL,  121;  Thomas  v.  Heathom,  2  B.  d: 
a,  477;  Fitch  v.  Sutton,  5  JSlwi,  230:  Cumber  v. 
Wane,  1  Str.,  426.    This  rule  of  the  common  law  is 
not  founded  upon  natural  justice,  nor  can  it  be  sup- 
ported upon  any  other  than  technical  grounds.    An 
agreement  to  accept  a  barrel  of  floor  in  satisfaction 
of  a  debt  of  $1,000  is  valid,  and  if  the  flour  is  de- 
liyered  the   debt  is  satisfied.    So  a  release  under 
seal,  without  any  consideration,  extinguishes  the  debt. 
But  an  agreement  to  accept  $999  in  satlslaction  of 
the  debt  is  unavailing,  and  the  obligation  to  pay  the 
other  dollar  is  unimpaired.     In  Pennsylvania,  the 
role  has  been  disavowed  for  over  thirty  years  past 
(Milliken  v.  Brown,  1  Bowie,  391).    It  has  been  abol- 
ished in  Maine,  by  statute  (Lavfs  1851,  ch.  213).    The 
commissioners  recommend  the  omission  of  this  sec- 
tion, and  the  insertion  of  the  following  substitute: 
§  735.  Part  performance  of  an  obligation,   either 
before  or   after  a  breach   thereof,  when   expressly 
accepted  by  the  creditor  in  satisfaction  and  rendered 
in  pursuance  of  an  agreement  for  that  purpose,  though 
without  any  new  consideration,  extinguishes  the  obli- 
gation. 


OHAPTEB  V. 

KOVATION. 

SBCnoN  736.  Novation,  what 

737.  Modes  of  novation. 

738.  Novation  a  contract 

739.  Effect  of  acceptance  of  new  obligation. 

740.  Recission  of  novation. 

.  S  736.  Novation  is  the  substitution  of  a  new  obli-  ^gjjf^ 
icution  for  an  existing  one. 
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^^iol         S  737.  Novation  is  made : 

1.  By  the  substitution  of  a  new  and  higher  obli- 
gation between  the  same  parties^  with  intent  to 
extinguish  the  old  obligation  :* 

2.  By  the  substitution  of  a  new  debtor  in  place  of 
the  old  one,  with  intent  to  release  the  latter  ;*  or 

3.  By  the  substitution  of  a  new  creditor  in  place 
of  the  old  one,  with  intent  to  transfer  the  rights  of 
the  latter  to  the  former.^ 

*  The  acceptance  of  a  debtor's  own  note  does  not  dis- 

charge the  debt  (see  §  739).  But  the  substitution 
of  a  contract  under  seal  for  one  not  under  seal, 
extinguishes  the  latter. 

•  Conkling  v.  King,  10  .^.  F.,  440 ;  Graves  v.  Friend,  5 

Sand/.,  568 ;  SL  John  v.  Purdy,  1  td,  9;  N.  T.  Stato 
Bank  v.  Fletcher,  5  Wendy  85;  Sard  v.  Rhodes,  1 
M.  &  W^y  153.  But  if  there  is  no  agreement  to 
accept  the  new  obligation  in  satisfaction,  it  is  not  a 
satisfaction  (Noel  v.  Murray,  13  JV:  r,  167;  Tail  ». 
Foster,  4  id.,  312 ;  Monroe  v.  Hoff,  5  D€n.y  360).  The 
intent  is  the  material  question  (Jobbitt  v.  Goundrj, 
29  Barb.y  509). 

•  Code  LoLy  2185;   CWc  NdpoleoUy  1271. 

2S^ct**  *  S  738.  Novation  is  made  by  contract,  and  is  sub- 
ject to  all  the  rules  concerning  contracts  in  general. 

Effector  g  739.  The  acceptance,  by  a  creditor,  of  a  new  obli- 

obKion  g^t^o^  o^  the  debtor  for  the  payment  of  money  only, 
in  satisfaction  of  another  obligation  of  as  high  degree, 
for  the  payment  of  a  specific  sum  of  money  0DI3-, 
then  payable,  does  not  extinguish  the  latter  obliga.- 
tion  ^  [unless  accepted  as  a  satisfaction  under  section 
735],*  but  extends  the  time  of  payment  until  the  new 
obligation  becomea  payable.' 

*  Spencer  v.  Ballou,  18  .^I  K,  331 ;  Hill  v.  Beebe,  13  ut, 

562 ;  Cole  v.  Sackett,  1  Eill,  516. 
■  The  clause  in  brackets  depends  upon  the  adoption  of 

the  substitute  suggested  for  §  735. 
»  Myers  v.  Welles,  5  HiUy  463 ;  Hart  v.  Hudson,  6  J>uer^ 

294;  Walton  v.  Mascall,  U  M.db  W^  452;  Kemrs- 
•  lake  V.  Morgan,  5  T.  Ry  613;  Okie  v.  Spencer,   2 

Wharty  253. 
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S  740.  When  the  obligation  of  a  third  person,  or  Resciwion 

,  _  .  -.    .  .    «  of  novation, 

an  order  upon  such  person,  is  accepted  m  satisfac- 
tion, the  creditor  may  rescind  such  acceptance,  if 
the  debtor  prevents  such  person  from  complying  with 
the  order,^  or  from  fulfilling  the  obligation,  or  if, 
before  the  creditor  can  with  reasonable  diligence 
leach  such  person,  he  becomes  insolvent.* 

*  Franklin  v.  Vanderpool,  1  HaJl,  78 ;  Coyle  v.  Smith,  1 

E.  D,  Smithj  400;  Purchase  v.  Mattison,  6  Duery 
587 ;  Jacks  v.  Damn,  3  E.  D.  Smith,  557. 

•  Lovett  V.  Comwell,  6  Wend,  369 ;  aff 'g  S.  C,  1  Eatt, 

56;  Timmins  v.  Gibbins,  18  ^.  B.,  722;  Ontario 
Bank  v.  Lightbody,  13  Wend.,  107;  see  Heubach  v. 
Mollman,  2  Euer,  227;  Benedict  v.  Field,  16  JV.  F., 
695 ;  but  see  Des  Arts  v.  Leggett,  id.,  582,  589. 


CHAPTER  VI. 

BELEASE. 

SBonoN  741.  Obligation  extinguished  by  release. 

742.  Certain  claims  not  affected  bj  general  release. 

743.  Release  of  several  joint- debtors. 

g  741.  An  obligation  is  extingnished  by  a  release  ^^^,\f  ^\^^ 
therefrom  given  to  the  debtor  by  the  creditor,  upon  a  f^^l'"^ 
new  consideration,  or  under  seal. 

A  release  under  seal  extinguishes  the  debt,  notwith- 
standing the  provision  of  the  Bevised  Statutes  allow- 
ing the  want  of  consideration  for  a  sealed  instrument 
to  be  shown  (Stearns  v.  Tappin,  5  Duer,  294).  But  by 
the  present  law,  a  release,  with  neither  a  seal  nor  a 
new  consideration,  is  void  (Von  Grerhard  v.  Lighte,  13 
Abb.  Pr.,  101;  Seymour  v.  Mintum,  17  Johns.,  169; 
Dewey  v.  Derby,  20  id.,  462 ;  Jackson  v.  Stackhouse, 
1  Cow.,  122).  The  justice  of  its  restrictions  may  well 
be  doubted.  The  commissioners  recommend  the  sub- 
stitution of  the  words  "  in  writing  "  for  "  under  seaL" 
See  notes  to  section  735. 

g  742.  A  general  release  does  not  extend  to  claims  ^jI^^^^q^ 
'Which  the  creditor  did  not  know  or  suspect  to  exist  J^j^erair^ 
in  his  favor,  at  the  time  of  executing  the  release.         ^®"* 

Lyall  V,  Edwards,  6  R  d:  K.,  337. 
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S^Sff  **'       S  743.  A  release  of  one  of  two  or  more  joint  debtors 
^bton.      ^oes  not  extinguish  the  obligations  of  any  of  the 
others,  unless  they  are  mere  guarantors ;  nor  does  it 
affect  their  right  to  contribution  from  him. 

This  provision  is  new  (see  Cornell  v,  Masten,  35  Barb^ 
157;  Bronson  v,  Fitzhugh,  1  MiUf  185;  Hoffman  v. 
Dunlop,  1  Barb.f  185;  Parsons  v.  Hughes,  9  Paige^ 
591 ;  Catskill  Bank  v.  Messenger,  9  CW.,  37  ;  Rowley 
V,  Stoddard,  7  Johns-f  207).  Bj  statute,  a  release  may 
be  so  drawn  as  to  discharge  one  only  of  several  joint 
debtors  {Z  R  &  [bth  ed],  65;  Laws  1838,  ch.  257): 
and  as  the  intention  of  the  creditor  is  evident  enoii^ 
from  the  form  of  the  release,  the  justice  of  this  pro 
▼ialon  can  hardly  be  disputed. 


Digitized  by  VjOOQIC 


PART    II. 

CONTRACTS. 

Title    L  Nature  of  a  contract. 

n.  Manner  of  creating  contracts, 
m.  Interpretation  of  contracts. 
IV.  Unlawful  contracts. 

V.  Extinction  of  contracts. 

TITLE  I 

KATURE  OP  A  CONTRACT. 

Chapter    L  Definition. 

IL  Parties. 
IIL  Consent 
IV.  Object 

V.  Consideration, 

OHAPTEE  I. 

DEFINITION. 

SionoH  744.  Contract)  what 

746.  Essential  elements  of  contract 

S  744.  A  contract  is  an  agreement  to  do  or  not  to  contract. 
do  a  certain  thing.  ^^*- 

McNultyv.  Prentice,  25  Bcarh,,  204;  Sturgesv.  Crown- 
inshield,  4  WTieat^  197. 


§  745.  It  is  essential  to  the  existence  of  a  contract  *^?*i!?. 
lat  there  should  be : 

1.  Parties  capable  of  contracting ; 


that  there  should  be :  SStoSS!  ^ 
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2.  Their  consent : 

3.  A  lawful  object;  and, 

4.  A  sufficient  cause  or  consideration. 

Code  La.,  1772,  1758,  1759;  Code  Napolem,  1108. 

The  word  "object"  has  been  selected,  after  much  reflec- 
tion, as  a  more  correct  word  for  the  purpose  here  in- 
tended, than  "subject"  or  " subject  matter." 


Who  may 
contract. 


CHAPTER  n. 

PAETIES. 

Seotion  146.  Who  may  contract. 

747.  Minors,  Ac. 

748.  Identification  of  parties  necessary. 

749.  When  contract  for  benefit  of  third  person  may  be  enforced. 

g  746.  All  persons  are  capable  of  contracting,  ex- 
cept minors,  persons  of  unsound  mind,  and  persons 
deprived  of  civil  rights. 

The  disabilities  of  married  women  are  entirely  removed 
by  section  79. 


icinors,  Ac.  §  747.  Miuors,  and  persons  of  unsound  mind,  have 
only  such  capacity  as  is  defined  by  Part  I  of  the  First 
Division  of  this  Code. 

ideniiflca-        g  748.  It  is  csseutial  to  the  validity  of  a  contract, 
piSiea       not  only  that  the  parties  should  exist,  but  that  it 
should  be  possible  to  identify  them. 

Webster  v.  Ela,  ^  N.  R,  540. 


When  con- 
tract for 
benefit  of 
third  per- 
son may  be 
enforced. 


g  749.  A  contract,  made  expressly  for  the  benefit 
of  a  third  person,  may  be  enforced  by  him  at  any 
time  before  the  parties  thereto  rescind  it. 

Burr  v.  Beers,  24  K  K,  178;  Lawrence  v.  Fox,  20  id., 
268;  Scott  v.  Pilkington,  15  Ahb.,  280;  Steman  v. 
Harrison,  42  Penn.  St.,  49.  The  rule  stated  in  these 
cases  was  limited  to  promises  in  which  the  purpose 
was  expressed,  in  HofCman  v,  Schwaebe,  33  Barb^ 
194. 
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CHAPTER  ni. 

CONSENT. 

SxonoH  750.  Esiientials  of  consent 

751.  Consent,  when  Toidable. 

752.  Apparent  consent,  when  not  free. 

753.  When  deemed  to  have  been  obtamed  bj  fhiud,  &a 

754.  Duress,  what 

755.  Menace,  what 

756.  Fraud,  actual  or  constmctlvB. 

757.  Actual  fraud,  what 
768.  Constructive  fraud. 

759.  Actual  fraud  a  question  of  Dact 

760.  Undue  influence,  what 

761.  Mistake,  what 

762.  Mistake  of  fact 

763.  Mistake  of  law. 

764.  Mistake  of  foreign  laws. 

765.  Mutuality  of  consent. 

766.  Communication  of  consent 

767.  Mode  of  communicating  acceptance  of  propouL 

768.  When  communication  deemed  complete. 

769.  Acceptance  by  performance  of  conditions. 

770.  Acceptance  must  be  absolute. 

771.  Revocation  of  proposaL 

772.  Reyocation,  how  made. 

773.  Ratification  of  contract^  void  for  want  of  consent 

774.  Assumption  of  obligate  by  acceptance  of  benefits. 

S  750.  The  consent  of  the  parties  to  a  contract  Jjjj^S* 
must  be: 

1.  Free; 

2.  Matual;^  and, 

3.  Oommunicated  by  each  to  the  other.* 

*  Getman  v,  Getman,  1  Barb,  Ch.^  499;  Burnet  v,  Blsoo^ 

4  Johns.,  235. 

*  Communication  of  consent  is  indispensable  (Bentlej  v. 

Columbian  Ins.  Co.,  17  K  K,  421;  Heubach  v. 
Molhnan,  2  Duer,  256,  257 ;  Fiedler  v.  Tucker,  13 
How,  iV,  9;  Mozley  v.  Tmkler,  1  Or,  K  db  R, 
692).  But  it  need  not  be  verbally  expressed.  An 
understanding  between  the  parties  is  sufficient 
(Houghton  V.  Adams,  18  Barb,  545). 

§  751.  A  consent  which  is  not  free  is  nevertheless  JgJJ^*^^ 
not  absolutely  void,  but  may  be  rescinded  by  the  »^®- 
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parties,  in  the  maDner  prescribed  by  the  chapter  od 
Bescission. 

Murray  v.  HanD,  2  Exch.^  538 ;  Gage  v.  Parker,  25  £ca^^ 
141 

S  752.  All  apparent  consent  is  not  real  or  free 
when  obtained  through: 

1.  Duress; 

2.  Menace; 
3-  Fraud; 

4.  Undue  influence ;  or, 
6.  Mistake. 

Menace  has  usually  been  classed  with  duress,  and  will 
be  found  to  be  treated  under  that  head  in  the  digests. 
It  is,  however,  clearly  a  separate  branch  of  the  subject. 
Accident  and  surprise  are  included  under  the  head  of 
Mistake. 


When  S  753.  Consent  is  deemed  to  have  been  obtained 

deemed  to 

Sbuined'b    t^^"g^  ^^®  ^^  *^®  causes  mentioned  in  the  last 
fraud,  Ac    section,  only  when  it  would  not  have  been  given 
had  such  cause  not  existed. 

Bronson  v.  Wiman,  8  N.  7.,  188,  189;  Flight  v.  Booth,  1 
Bing.  N,  (7.,  376;  Code  La.^  1819;  Faure  t/.  Martin,  t 
N.  K,  219.  It  is  not  essential  that  the  fVaud,  Ac., 
should  be  the««ofe  inducement  to  consent  (Shaw  v. 
Stine,  8  Bosw.^  157;  Addington  v.  Allen,  11  TTend, 
381 ;  Clarke  v,  Dickson,  6  a  JL  [N,  i&],  453). 


Doreti, 
t^iat. 


g  754.  Duress  consists  in: 

1.  Unlawful  confinement  of  the  person  of  the 
party,*  or  of  the  husband  or  wife  of  such  party,  or 
of  an  ancestor,  descendant,*  or  adopted  child'  of 
such  party,  husband  or  wife  ;* 

2.  Unlawful  detention  of  the  property  of  any  such 
person;'  or, 

3.  Confinement  of  such  person,  lawful  in  form,  but 
fraudulently  obtained,^  or  fi^audulently  made  unjustly 
harassing  or  oppressive.'' 

*  Foshay  v,  Ferguson,  6  Hill,  154;  Bac  Ahr,,  Duress,  A. 
If  the  confinement  is  lawful  there  is  no  duress 
(Bates  V.  Butler,  46  Me.^  387). 
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*  Code  La.,  1847 ;  Code  KapoUon,  1 113 ;  Bae,  Abr.,  Duress, 

B.  See  McClintock  v.  Cummins,  3  McLean^  158 ;  Eadie 
V.  summon,  26  K  7.,  9. 

*  New,  but  in  accordance  with  the  title  on  Adoption. 

*  Code  KapoUon,  1113. 

"This  is  denied  (Skeate  y.  Beale,  11  Ad.  dh  EL^  983; 
Atlee  V.  Backhouse,  3  if.  <£;  TT.,  650).  But  it  was 
originallj  so  held  in  privj  council  (Assize,  6  Tecar 
Book,  foL  72,  pi.  14),  and  it  has  been  so  decided  in 
this  country  (Collins  v.  Westbury,  2  Bay,  211;  Sas- 
portas  t;.  Jennings,  1  Bay,  470;  see  also  Nelson  v. 
Suddarth,  1  Hen.  A  Munf.,  350^  with  the  approval 
of  BE0N80N,  J.  (Foshay  v.  Ferguson,  6  HUl,  158). 
It  is  universally  held  that  money  paid  under  such 
duress  may  be  recovered  back  (Harmony  v.  Bing- 
ham, 12  ^  r.,  99;  Gates  v.  Hudson,  6  Exck.,  346; 
Atlee  V.  Backhouse,  3  Jf.  <f;  TK,  642) ;  and  it  is  very 
diificult  to  see  why,  under  precisely  similar  circum- 
stances, a  note  given  instead  of  money  should  be 
enforced. 

'Strong v.  Orannis,  26  Barb.,  122;  Watkins  v.  Baird,  6 
Maas.,  511;  Richardson  v,  Duncan,  Z  N.  K,  508. 

*  Severance  v.  Kimball,  SN.  R,  386;  Richardson  v.  Dun- 

can,  3  id.,  508. 

§  755.  Menace  consists  in  a  threat :  Meu^js. 

^  what. 

1.  Of  such  duress  as  is  specified  in  the  first  and 
third  subdivisions  of  the  last  section  ;^ 

2.  Of  unlawful  and  violent  injury  to  the  person* 
OP  property'  of  any  such  person  as  is  specified  in  the 
last  section ;  or, 

3.  Of  injury  to  the  character  of  any  such  person.* 

*  Eadie  v.  Slimmon,  26  N.  T.,  9;  Whitefield  v.  Longfel- 

low, 13  Maine,  146;  compare  Biffin  v.  Bignell,  7 
R  <fc  K,  877. 

*  Co.  Inst.,  483;  Bac.  Abr.,  Duress,  A. 

*  See  Foshay  t;.  Ferguson,  5  RiU,  158 ;  see  contra^  Bac 

Abr.,  Duress,  A.    See  note  below. 

*  This  species  of  threat  is  not  usually  induded  in  the 

definition  of  duress,  and  was  doubtless  not  so  treated 
under  the  old  conmion  law,  when  a  libeler  could  be 
made  to  rot  in  jail  until  he  paid  damages,  while 
neither  tbe  judgment  creditor  nor  any  one  else  was 
bound  to  find  him  food  or  drink  (Dive  v.  Maning- 
ham,  1  Phwd.,  68);  and  when  some  debtors  did 
actually  starve  to  death.  With  such  a  savage 
remedy  for  the  recovery  of  pecuniary  damages, 
they  might  be  considered  an  adequate  satisfaction  for 
injuries  to  property  or  character,  and  it  wta  on  thifl 
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ground  tiutt  such  injuries  were  not  regarded  M 
duress.  (Bac  Abr,^  Duress,  A.)  The  remedy  now 
existing  is  less  effective,  even  if  monej  were  con- 
sidered equivalent  to  character.  Bj  statute,  it  is 
now  a  criminal  offense  to  send  threatening  letters 
for  the  purpose  of  extorting  monej,  and  that  which 
is  thus  treated  as  a  crime  ought  not  to  be  allowed  to 
sustain  a  contract  These  views  are  further  sus- 
tained bj  SUyry  CorU^  §  398 ;  2  Stark.  Ev.,  482 ; 
ChitL  Cbfit,  208.  And  see  Eadie  v.  Slimmon,  26 
IT,  F.,  9,  in  which  some  weight  is  given  to  the 
influence  of  a  threat  involving  the  loss  of  a  hus* 
band's  character. 

Fraud.  %  756.  Fiaud  is  either  actual  or  constractive. 

actna]  or 

«>n«tnio.  Conkey  v.  Bond,  34  Bcarh.,  286. 

ftMdfwfcat  S  757.  Aetna!  frand,  within  the  meaning  of  this 
chapter,^consistsinany  of  the  following  acts,*  com- 
mitted by  a  party  to  the  contract,  or'with  his  con- 
nivance,' with  intent*  to  deceive^  another  party 
thereto,  or  to  induce  him  to  enter  into  the  contract  :• 

1.  The  suggestion,''  as  a  fact,  of  that  which  is  not 
true,  by  one  who  does  not  believe  it  to  be  true  ;• 

2.  The  positive  assertion,  in  a  manner  not  war- 
ranted by  the  information  of  the  person  making  it, 
of  that  which  is  not  true,  though  he  believes  it  to  be 
true;* 

3.  The  suppression  of  that  which  is  true,  by  one 
having  knowledge  or  belief  of  the  fact ;" 

4.  A  promise,  made  without  any  intention  of  per- 
forming  it ;"  or, 

6.  Any  other  act  fitted  to  deceive. 

'  This  definition  is  not  to  be  considered  as  covering  all 
varieties  of  fraud,  but  onlj  such  firaud  as  vitiates 
the  consent  of  a  party  to  a  contract 

■  Story  (Eq,  Jur,^  §  187X  defines  fraud  as  a  "  trick,  device 
or  artifice,"  Ac.  In  Gardner  v.  Heartt  (3  Denio,  236X 
it  is  called  "a  deceitful  practice  or  willful  device." 
It  is  at  least  doubtful  whether  any  peculiar  "arti- 
fice "  is  necessary  to  constitute  fraud.  In  Nichols  v. 
Pinner  (18  K  F.,  295),  and  Nichols  v.  Michael  (23 
N.  r.,  264X  Seldkn,  J.,  expressed  his  opinion  that 
there  must  be  something  of  the  kind,  in  addition  to 
an  inUnt  to  defVaud,  in  order  to  constitute  fraud  in  a 
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puTdiase.  But  in  each  of  those  cases  a  different 
opinion  was  expressed  by  other  judges,  and  in  Hen- 
nequin  v.  Naylor,  (24  y.  7.;  139),  the  opinion  of  JaksSi 
J.,  which  appears  to  haye*been  concurred  in  bj  the 
whole  court,  is  explicit  to  the  contrary.  So  is 
King  V.  PhiUips,  8  Bosw.^  603.  The  commissioners 
incline  to  the  latter  view  as  more  sound  (see  also 
Brown  v,  Montgomorj,  20  Jf,  F.,  28*7). 
'A  fraudulent  representation  made  by  C.  to  A.,  with 
intent  to  induce  A.  to  enter  into  a  contract  with  B., 
would  not,  it  is  dear,  enable  A.  to  rescind  the  con* 
tract,  if  B.  had  no  part  in  or  knowledge  of  the  Ihiud 
(Holbrook  v.  Wilson,  4  Bo8w.j  64),  at  least,  on  the 
ground  o{  fraud.  But  if  G.  was  the  agent  of  B., 
or  even  if  he  acted  in  concert  with  him,  or  in  short 
if  B.  in  any  way  connived  at  the  frand,  A.  might 
rescind  (see  Cassard  v.  Hinman,  6  £o8w.f  8). 

*  For  the  purpose  of  avoiding  a  contract,  it  is  not  neces- 

sary that  the  fraud  should  have  been  committed  with 
an  intent  to  ti^e  the  party  deceived.  Every  man 
has  a  right  to  decide  for  himself  wliether  he  will 
enter  into  a  contract  or  not,  and  no  one  has  a  right 
to  deceive  him  even  for  his  own  good.  The  cases  in 
which  the  question  of  injury  is  discussed  are  direct 
actions  for  deceit,  in  which,  of  course,  if  no  damage 
has  been  suffered,  none  can  be  recovered.  But  a 
fraudulent  intent  is  nevertheless  essential  to  con- 
stitute actual  fraud.  Even  an  untrue  statement  is 
not  necessarily  a  fraud,  for  it  may  be  made  and  ac- 
cepted in  jest.  Much  more  is  some  fraudulent 
intent  necessary  to  be  shown  in  cases  of  mere 
concealment 

*  An  intent  to  deceive,  whenever  carried  out,  constitutes 

a  fraud,  even  though  there  may  not  have  been 
an  intent  to  induce  the  party  deceived  to  contract. 
Thus,  if  A.  should,  on  Monday,  out  of  mere  mis- 
chief or  love  of  deception,  tell  B.  that  Congress 
had  just  repealed  the  duty  on  paper,  and  should 
sustain  his  assertion  by  showing  public  news  to 
the  same  effect,  which  he  however  knows  to 
be  erroneous,  and  should,'  on  Tuesday,  purchase 
paper  of  B.,  on  terms  to  which  B.  was  induced  to 
assent,  by  reason  of  the  falsehood  of  the  day  before, 
B.  would  clearly  have  a  right  to  rescind,  even  though 
A.  did  not  know  or  suppose  that  B.  was  influenced 
by  his  false  statements. 
The  assertion  of  a  certain  thing  as  a  matter  of  fact,  when 
in  reality  the  asserter  knows  nothing  about  the 
matter,  may  often  be  a  (hiud,  without  any  dear 
intention  to  deceive.  In  such  cases,  it  is  more 
satisfactory  to  fix  upon  the  intent  to  induce  cooaent 
as  the  test  of  fraud. 
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^  The  word  "  suggestion  *'  is  used,  instead  of  '^asaertioD,'* 
because  even  a  hint,  or  a  true  report  of  what  others 
have  untruly  said,  is  a  fraud,  when  conyejing  an 
idlpression  which  the  party  knows  to  be  false,  and 
made  for  that  purpose. 

•  Haight  V.  Hajt,  19  N.  F.,  464 ;  White  v.  Merritt,  7  ut, 

352. 

•  Bennett  v.  Judson,  21  N.  7.,  238 ;  Craig  v.  Ward,  3C 

Barb,,  377;  Evans  v.  Edmonds,  13  C.  B.,  776. 

*•  Nichols  V.  Michael,  23  N.  T.,  264 ;  Hennequin  v.  Nay- 
lor,  24  N.  r,  139;  Hall  v.  Naylor,  18  id.,  588; 
Addington  v,  Alleu,  7  Wend.,  20 ;  Lee  v.  Joocs,  14 
C.  R  [y.  S.],  386;  Bank  of  Republic  v.  Baxter,  31 
Term.,  101;  Paddock  v.  Strobridge,  29  id.,  470; 
Martin  v,  Morgan,  1  Brod.  ik  B.,  289 ;  Drummond  v, 
Tracy,  6  Jur,  [N.  S.],  369 ;  see  Squire  v.  Whitten,  1 
Ko/L,  Cos.,  333 ;  Dolman  v,  Kokes,  22  Beav.,  402; 
Broderick  v.  Broderick,  1  P.  Wms.,  239. 

^  It  has  been  held  that  a  mere  promise,  though  made 
with  an  intention  not  to  perform  it,  and  for  the  pur^ 
pose  of  misleading  a  party  to  his  injury,  is  not  such  a 
fraud  as  would  sustain  an  action  for  deceit  (Earring- 
ton  V.  Bullard,  40  Bark,  512 ;  Gallagher  v,  Brunei,  6 
Cow.,  346 ;  Fisher  v.  New  York  C.  P.,  18  WJfnd, 
608).  It  is  not  such  a  fraud  as  will  sustain  an  m- 
dictment  for  false  pretenses  (Ranney  v.  People,  22 
y.  K.  413);  but  it  seems  to  the  commissioners  to 
stand  upon  the  same  footing  with  a  purchase  of 
goods  with  intent  not  to  pay,  which  has  been  re- 
peatedly held  to  be  a  fVaud  (Hennequin  v.  Naylor, 
24  y.  K,  139;  Nichols  v,  Michael,  23  id,,  264;  King 
V,  Phillips,  8  Bosw.^  603 ;  see  especially  Bigelow  r. 
Beaton,  6  StU,  43).  In  Seaman  v.  Low  (4  Bosw,, 
337),  false  representations  as  to  what  the  seller  was 
about  to  do,  were  held  sufficient  to  avoid  a  sale. 

tSS  to^       S  758.  Constractive  fraud  consists : 

what  j^  j^  ^^y  breach  of  duty  which,  without  an  actu- 

ally fraudulent  intent,  gains  an  advantage  to  the 
peison  in  fault,  or  any  one  claiming  under  him,  by 
misleading  another  to  his  prejudice,  or  to  the  preju- 
dice of  any  one  claiming  under  him  ;^  or, 

2.  In  any  such  act  or  omission  as  the  law  si>ecial1y 
declares  to  be  fraudulent,  without  respect  to  actual 
fraud.' 

*  Balkley  v.  Wilford,  2  Clark  &  Fin.,  102, 177,  181. 

*  Conkey  v.  Bond,  34  Barb.,  276;  People  v,  Kelly,  85  id^ 

444. 
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S  759.  Actual*  fraud  is  always  a  question  of  fact.*  ac^^ 

•  Dunham  v.  Waterman,  17  y.  7,,  21 ;  Wilson  v,  Forsyth,   ^^^^  ^ 

24  Barb.,  105. 

•  2  iZ.  iSr.,  137. 

§  760.  Undue  influence  consists :  SSuSo^ 

1.  In  the  use,  by  one  in  whom  a  confidence  is  re- 
X)osed  by  another,*  or  who  holds  a  reaP  or  apparent' 
authority  over  him,  of  such  confidence  or  authority 
for  the  purpose  of  obtaining  an  unfair  advantage 
over  him  ;* 

2.  In  taking  an  unfair  advantage  of  another's 
weakness  of  mind  f  or, 

3.  In  taking  a  grossly  oppressive  and  unfair  ad- 
vantage of  another's  necessities  or  distress.* 

'  It  maj  safely  be  stated  as  a  general  rule  of  equity,  that 
DO  one  can  be  permitted  to  make  any  selfish  use  of 
a  personal  confidence  reposed  in  him.  This  rule 
is  illustrated  in  a  variety  of  forma,  and  sustained  by 
numerous  authorities,  m  the  Title  on  Trust&  But  it 
is  also  proper  to  be  recognized  in  this  place.  It  is 
not  necessary,  in  such  cases,  to  show  that  there  was 
any  deception  practiced.  It  is  sufficient  to  show 
that  the  confidence  reposed  was  taken  advantage  of 
for  purposes  of  gain  (see  Sears  v.  Shafer,  ^  N.  7^ 
268,  272;  Bergen  v,  Udall,  31  Barh^  9;  Brock  v, 
Barnes,  40  Barh^  621 ;  Baker  v.  Bradley,  1  DeG^K 
da  (?.,  697 ;  Tyrrell  v.  Bank  of  London,  10  K  of  L, 
Cos,,  26;  Dent  v.  Bennett,  4  Myl  <k  Or.,  269;  7 
Sim.,  539;  Broun  v.  Kennedy,  9  Jur,  [K.  S.],  1163; 
Davies  v.  Davies,  id.,  1002). 

■  A  parent  may  not  acquire  anything  from  his  child  by 
the  slightest  exercise  of  parental  authority  (Bury  v. 
Oppenheim,  26  Beav.,  594;  Bergen  v.  Udall,  31  Barb., 
9;  Taylor  V.  Taylor,  8  How.  [U.  S.],  183;  Baker  v. 
Bradley,  *l  De  0.,  M.  &  0.,  597  ;  see  Bronn  v.  Ken- 
nedy, 9  Jur.  \N.  S."],  1163;  Davies  v.  Davies,  id, 
1002) ;  and  the  same  rule  applies  to  any  one  stand- 
ing in  the  relation  of  a  parent  (Archer  v.  Hudson,  7 
Beav.,  651),  as  an  uncle  with  whom  his  niece  lived 
for  a  number  of  years  (id.),  or  an  elder  sister,  who 
had  a  great  ascendancy  over  the  mind  of  the  grantor 
(Harvey  v.  Mount,  8  Beav.,  439).  So  a  deed  from  a 
lady  to  a  clergyman  whom  she  believed  to  be  inspired, 
was  set  aside  (Nottidge  v.  Prince,  2  Oiff.,  246). 

•  Where  agents,  appointed  by  the  comptroller  to  investi- 

gate the  condition  of  an  insurance  company  which 
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had  applied  to  himi  pursuant  to  statute,  for  leaTe  to 
do  business,  after  they  had  made  their  report,  and 
had  in  fact  no  further  power,  insisted  upon  the  pay- 
ment of  $300  as  fees,  threatening  to  revoke  their 
report  if  the  fees  were  not  paid,  it  was  held  that  the 
money  paid  under  such  a  threat  might  be  recovered 
back  (Am.  Ex.  Fire  Ins.  Go.  v.  Britton,  8  Boew^ 
148 ;  see  Steele  v.  WiUiams,  S  Ikcch.^  625 ;  Dew  v. 
Parsons,  2  R  db  AU.,  562 ;  Morgan  v.  Pahner,  2  D. 
&  C,  729). 

•  This  is  all  that  is  necessary.    Nothing  more  than  a 

perverted  use  of  the  power  of  the  party  need  be 
shown. 

•  Longmate  v.  Ledger,  6  Jw.  \N,  B\  481;  Blackford  v. 

Christian,  1  Knappy  77;  see  Tracy  v.  Sacket,  1 
Ohio  St,  58;  Rippy  if.  Grant,  4  IrecL  Eq.,  443; 
Whitebum  v.  Hines,  1  Munf.^  557 ;  Dunn  v.  Cham- 
bers, 4  Barb.,  376. 

•  Breck  v.  Cole,  4  Swndf.,  88 ;  Bowes  v.  Heaps,  3  Yes.  dt 

B.,  119 ;  Wood  v.  Abrey,  3  Madd.,  423 ;  Gk)uld  v.  Oke- 
den,  4  Bro.  P.  (7.,  198 ;  see  Cockshot  v.  Bennet,  2 
T,  i?.,  763;  Bamardiston  v.  Lingood,  2  Atk,^  133; 
Thomhill  v.  Evans,  ui,  330 ;  Walmsley  v.  Booth,  id, 
28,  29;  Bemey  v,  Pitt,  2  Vem,,  14;  Nott «.  Hill,  id., 
27 ;  "Wiseman  v.  Beake,  td,  121 ;  Roche  v.  O'Brion, 
1  BaU  &  B.y  337,  359 ;  Bromley  v.  Smith,  26  Beav^ 
664 ;  6  Jur.  (K.  S.\  837 ;  Lamplugh  v.  Cor,  Dick., 
411;  Heron  v.  Heron,  2  Atk.^  160.  These  cases 
seem  to  support  this  view.  They  are  generally 
classed  under  the  head  of  fVaud  (see  Story  Eq.  Jur^ 
g§  331-337);  but  the  principle  on  which  they  depend 
is  not  a  mere  question  of  fraud. 

Jgjww.         S  761.  ISiistake  may  be  either  of  fact  or  of  law. 

As  to  mistake  of  fact  there  is  no  question.  Mistake  of 
law  has  been  often  declared  to  be  no  ground  for  relief 
at  law  or  in  equity  (see  ChampUn.v.  Laytin,  18  Wend., 
417;  Storrs  v.  Parker,  6  Johns.  Ch.,  166;  Lyon  v, 
Richmond,  2  id,  61;  Kent  v.  Manchester,  29  Barb.^ 
695;  Story  Eq.  Jur.,  §§  111-139).  But  the  contrary 
view  has  been  taken  by  judges  of  high  authority  (see 
Champlin  v.  Laytin,  18  Wend.,  422 ;  Many  i;.  Beekman 
Iron  Co.,  9  Paige,  188;  Stone  v.  Godfrey,  6  De  G.,  M 
&  O.,  90;  Broughton  v.  Hutt,  Z  De  Q.  ds  J.,  601; 
Evants  v.  Strode,  11  Ohio^  480.  See  also  Wheeler  v. 
Smith,  9  How.  [U.  S.\  55).  The  commissioners  think 
that  the  latter  cases  are  better  considered.  Ko  doubt 
relief  upon  this  ground  must  be  granted  with  extreme 
caution,  and  in  only  a  limited  class  of  cases;  but  this 
by  no  means  proves  that  such  relief  should  never  be 
granted. 
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S  762.  Mistake  of  fact  is  a  mistake,  not  caused*  by  Mistake  or 
the  neglect  of  a  legal  duty^  on  the  part  of  the  person 
making  the  mistake,  and  consisting  in : 

1.  An  unconscious*  ignorance'  or  forgetfulness*  of 
a  fact  pasf  or  present,^  material  to  the  contract ;  or, 

2.  Belief  in  the  present  existence  of  a  thing  mate- 
rial to  the  contract,  which  does  not  exist,"^  or  in  the 
past  existence  of  such  a  thing,  which  has  not  existed." 

'  U.  a  Bank  v.  Bank  of  Georgia,  10  Wheat,  343. 

*  McDaniela  v.  Bank  of  Rutland,  29  Fi,  238 ;  Elwell  v. 

Chamberlain,  4  Bosw^  320;  Kelly  v.  Solari,  d  M  db 

W.y  64. 

'  Briggs  V,  Yanderbllt,  19  Barb^  222,  239 ;  Bell  v,  Gku-di- 
ner,  4  if.  &  (7.,  11 ;  4  ScoU  N,  R,  621. 

*  Kelly  V.  Solari,  9  if.  <fc  Wl,  54;  Lucas  v.  Worswick,  1 

Moo,  d:  Bob.f  293.  This  definition  seems  to  cover  all 
the  cases  of  acddent  and  surprise  against  which  relief 
can  be  had. 
•Willaa  V.  Willan,  16  Fw.,  72;  McCarthy  v.  Be  Calx, 
2  Ru88.  db  J£f  614 ;  Durkin  v.  Cranston,  1  Johns., 
442. 

•  Huthacher  v.  Harris*  AdmV,  38  Ptnn,  St.,  491. 

'  Reel  V,  Hicks,  25  K.  K,  289;  Kip  v.  Monroe,  29  Barb., 
679;  Briggs  v.  Vanderbilt,  19  id.,  239;  Gardner  v. 
Mayor,  &c.,  of  Troy,  26  id.,  423 ;  Wheadon  v.  Olds,  20 
Wend.,  174;  Mowatt  v.  Wright,  1  id.,  360;  Allen  v. 
Mayor,  Ac,  of  N.  Y.,  4  K  D.  Smith,  404 ;  Hitchcock 
V.  Giddings,  4  Price,  136 ;  Dan.,  1 ;  Hastie  v.  Couturier, 
9  Exdi.,  102 ;  affirmed  6  H.  of  L.  Cos.,  673 ;  Strick- 
land V.  Turner,  7  Exch.,  208.  See  Belknap  v.  Sealey, 
14  N.  T.,  143 ;  Martin  v.  M'Cormick,  8  N.  T.,  336; 
Ketchum  v.  Bank  of  Commerce,  19  ^  T.,  602. 

•  See  Martin  v.  McOormick,  8  N.  T.,  336. 

The  dicta  contained  in  some  cases  to  the  effect  that  a 
mistake  in  respect  of  matters  as  to  which  the  party 
had  "means  of  knowledge  "  does  not  avoid  a  contract 
(see  Mutual  Life  Ins.  Co.  v.  Wager,  27  Barb.,  354; 
Clarke  v.  Dutcher,  9  Cow.,  674;  Mihaes  v.  Duncan,  6 
B.  &  C,  716),  are  not  sustained  by  the  decisions  (see 
Allen  V.  Mayor,  &a,  of  N.  Y.,  4  E.  D,  Smith,  404; 
KeUy  V.  Solari,  9  M.  <b  W,  64),  and  have  been  finally 
overruled  (Townsend  v.  Crowdy,  8  0.  R[K.  &],  477 ; 
Bell  V.  Gardiner,  4  i£  <fe  a,  11 ;  Bails  v.  Lloyd,  12  Q. 
R,  631). 

S  763.  Mistake  of  law  constitutes  a  mistake,  within  xistakt  oi 

law 

the  meaning  of  this  article,  only  when  it  arises  from: 

30 
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1.  A  misappiehension  of  the  law  by  all  partieB,  all 
supposing  that  they  knew  and  understood  it,  and 
all  making  substantially  the  same  mistake  as  to  the 
law;^  or, 

2.  A  misapprehension  of  the  law  by  one  party,  of 
which  the  others  are  aware  at  the  time  of  contract- 
ing, but  which  they  do  not  rectify.* 

*  Many  v.  Beekman  Iron  Co.,  9  Paige^  188 ;  Hall  v.  Reed, 
2  Barb.  Ch.,  501 ;  see  Pitcher  v.  Turin  Plank  Road 
Co.,  10  Barb.,  436 ;  Wake  v.  Harrop,  6  JT.  <fc  ^^  768. 

'  In  Cooke  v.  Natlian  (IC  Barb.,  342),  it  was  held  that  a 
misrepresentation  of  the  law  by  one  party,  on  which 
the  other  ignorantly  relied,  was  a  fraud.  It  seems 
to  follow  that  a  transaction  such  as  is  described  in 
the  text  should  be  relieved  against,  as  a  mistake,  if 
not  as  a  fraud. 

S  764.  Mistake  of  foreign  laws  is  a  mistake  of 
fact. 

Bank  of  Chilicothe  v.  Dodge,  8  Barb.,  233 ;  McCormiok 
V.  Gamett,  b  De  G.,  M.  &  G.,  278 ;  Haven  v.  Foster,  9 
Pick.,  113;  LesUe  v.  Bailie,  2  Fou.  &  C.  Ch.,  91;  see 
Merchants*  Bank  v.  Spalding,  12  Barb.,  302. 

%  765.  Consent  is  not  mutual,  unless  the  parties 
all  agree  upon  the  same  things  in  the  same  sense.' 
But  in  certain  cases  defined  by  the  chapter  on  Inteb- 
PBBTATiON,  they  are  to  be  deemed  so  to  agree  without 
regard  to  the  fact. 

'  Scranton  v.  Booth,  29  Barb.,  171 ;  Salters  v.  Pniyn,  18 

E(yw.  Pr.,  512. 
'  Hazard  v.  New  England  Ins.  Co.,  1  Sumn.,  218 ;  Greene 

V.  Bateman,  2  Woodb.  &  K,  359. 

§  766.  Consent  can  be  communicated  with  effect, 
only  by  some  act  or  omission  of  the  party  contracting, 
by  which  he  intends  to  communicate  it,  or  which 
necessarily  tends  to  such  communication. 

This  is  intended  to  exclude  the  possible  case  of  a  deda- 
ration  of  consent  made  to  a  person  having  no  interest 
in  the  contract,  and  communicated  by  him  to  the  other 
party,  without  authority. 

S  767.  If  a  proposal  prescribes  any  conditions  con- 
cerning the  communication  of  its  acceptance,  the 
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proposer  is  not  bonnd  unless  they  are  conformed  to ; 
but  in  other  cases  any  reasonable  and  usual  mode 
may  be  adopted. 

Dunlop  V.  HiggiDS,  I  R.  of  L,  Ca8.y  381,  398 ;  Yassar  «. 
Camp.  11  N,  r.,  451. 

S  768.  Consent  is  deemed  to  be  fully  commuuicated  when  com- 
between  the  parties  as  soon  as  the  party  accepting  a  ^^"i^t 
proposal  has  put  his  acceptance  in  the  course  of 
transmission  to  the  proposer,  in  conformity  to  the 
last  section. 

Tliis  section  is  inteuded  to  recognize  the  rule  that  con- 
sent is  complete  as  soon  as  a  letter  of  acceptance  is 
put  into  the  post-office  (Mactier  v.  Frith,  6  Wend,  103 ; 
Vassar  v.  Camp,  II  Ni  T.,  441 ;  Dunlop  v,  Higgins,  1 
ff.  L,  Cas.f  381 ;  Tayloe  v.  Merchants'  Fire  Ins.  Co.,  9 
Bow,  [U,  /ST.],  390;  Eliason  v.  Henshaw,  4  Wheat., 
228 ;  Hamilton  v.  Ljcoming  Ins.  Co.,  5  Perm,  St^  339 ; 
Averill  v.  Hedge,  12  Conn.^  436;  Beckwithv.  Cheever, 
1  FosL  [K.  R],  41 ;  Duncan  v,  Topham,  8  C,  A,  226. 
To  the  contrary  is  Gillespie  v,  Edmonston,  11  Humph. 
[Tenn,],  553). 

S  769.  Performance  of  the  conditions  of  a  propo-  Perform- 

ance  of  con 

sal,^  or  the  acceptance  of  the  consideration  offered  2^°*2ui^j^ 
with  a  proposal,'  is  an  acceptance  of  the  proposal. 

'  Harvey  v.  Johnston,  Q  C.B.,  304 ;  see  Kenyon  v.  People, 

26  K.  T.,  203. 
■  Docker  v.  Judson,  16  iV:  T!,  446.    So  the  conditions  of 

a  grant  are  accepted  by  an  acceptance  of  the  grant 

(Spalding  v.  Hallenbeck,  30  Barh.^  292). 

S  770.  An  acceptance  must  be  absolute  and  un-  Acceptance 
qualified/  or  must  include  in  itself  an  acceptance  of  «^iate. 
that  character,  which  the  proposer  can  separate  from 
the  rest,  and  which  will  conclude  the  person  accept- 
ing.'   A  qualified  acceptance  is  a  new  proposal. 

*  Hough  V.  Brown,  19  N,  r,  114,  115;  Chde  La.,  1799; 

Borland  v.  Guffej,  1  Orant  (Pa.\  394;  Duke  v, 
Andrews,  2  Exch.,  290;  Jordon  v.  Norton,  4  if.  db 
TT.,  156;  Wontnor  v.  Sharp,  4  C.  B,  404,  441; 
Kentledge  v.  Grant,  4  Bing.<,  653 ;  Chevelej  v.  Ful- 
ler,  13  C.  J?.,  122. 

•  CWe  Xo.,  1801. 
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S  771.  A  proposal  may  be  revoked  at  any  time 
before  its  acceptance  is  communicated  to  the  propo- 
ser,^ but  not  afterwards.' 

^  Stephens  v,  Buffalo  &  N.  Y.  R.  R.  Co.,  20  Barb^  332; 
Eskridge  v.  Glover,  6  Stew.  &  Fart,  264;  see  Bos- 
ton &  Me.  R.  R.  V.  Bartlett,  3  Gush.,  224. 

*  Routledge  v.  Grant,  4  Bing,^  653 ;  Head  v.  Diggon,  8 
Man.  <fc  iZ.,  97 ;  Cooke  v.  Oxley,  3  Z  R,  663. 


Rerocation, 
how  made. 


§  772.  A  proposal  is  revoked: 

1.  By  the  communication  of  notice  of  revocation 
by  the  proposer  to  the  other  party,  in  the  manner 
prescribed  by  sections  766  and  768,  before  his  accept- 
ance has  been  communicated  to  the  former;^ 

2.  By  the  lapse  of  the  time  prescribed  in  such  pro- 
posal for  its  acceptance,  or  if  no  time  is  so  prescribed, 
the  lapse  of  a  reasonable  time  without  communica- 
tion of  the  acceptance  ;* 

3.  By  the  failure  of  the  acceptor  to  fulfill  a  condi- 
tion precedent  to  acceptance;  or, 

4.  By  the  death  or  insanity  of  the  proposer.' 

•  See  last  section. 

•  Beckwith  v.  Cheever,  1  Ihst  [Ni  R],  41 ;  Peru  v.  Tur- 

ner, 1  Fatirf.f  186 ;  Moxley  v.  Moxley,  2  Mete  [Zy.], 
309. 

•  The  Palo  Alto,  Daveis,  366. 


Batiflea.         S  773.  A  coutract  which  is  voidable  solely^  for 
trSrt  Tow'*'  want  of  due  consent,  may  be  ratified  by  a  subse- 

for  want  of  ,  .  . 

conaent.         quCUt  COnSCUt.* 

»  Gray  v.  Hook,  4  M  F.,  449. 

•  Newton  v.  Bronson,  13  N.  K,  695 ;  Bronson  v.  Wiman, 
8  id.,  188;  see  Sweetman  v.  Prince,  26  td,  224. 

§  774.  A  voluntary  acceptance  of  the  benefit  of  a 
transaction  is  equivalent  to  a  consent  to  all  the  obli- 
gations arising  from  it,  so  fSEU*  as  the  facts  are  known, 
or  ought  to  be  known,  to  the  {person  accepting. 

Bennett  i;.  Judson,  21  Ni  K,  238. 


Asanmp- 
tion  or 
obligation 
by  accept- 
ance or 
henellta. 
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CHAPTER  IV. 

OBJECT  OP  A  CONTEACT. 

Bsonov  7*75.  Object,  what 

776.  Requisites  of  object 

777.  Impossibility,  what 

778.  When  contract  wholly  void. 

779.  When  contract  partially  void. 

g  775.  The  object  of  a  contract  is  the  thing  which  ogwt, 
it  is  agreed,  on  the  part  of  the  party  receiving  the 
consideration,  to  do  or  not  to  do. 

Martin  v.  McOormick,  8  K  Y^  335. 

3  776.  The  object  of  a  contract  must  be  lawful  i^qnieitea 
when  the  contract  is  made,  and  possible^  and  ascer- 
tainable* by  the  time  the  contract  is  to  be  per- 
formed.^ 

'  Code  LcL,  1885, 1886.  See  Tufhell  v.  Constable,  1  AcLib 
ELj  798 ;  and  note  4  to  section  727.  For  a  definition 
of  the  word  "lawful,"  see  Chapter  IV  of  this  Title. 

■  Code  La.,  1880;  Richards  v,  Edick,  17  Barb.,  260; 
Abeel  v.  Raddiflt;  13  Johns.,  300 ;  see  Tracy  v.  Al- 
bany Exch.  Ca,  7  JV:  F.,  474. 

'  Thus,  an  agreement  to  pay  so  much  as  a  barrel  of  flour 
may  be  worth  on  a  particular  day,  is  a  common  and 
perfectly  valid  contract  So  an  agreement  to  pay  so 
much  as  certain  persons  shall  decide,  is  vaUd  (Brown 
V.  Bellows,  4  Pick.,  189). 

S  777.  Everything  is  deemed  possible,  exoept  that  J™po«*'^ 
which  is  impossible  in  the  nature  of  things. 

Impossibility  is  to  be  determined,  not  by  the  means  or 
ability  of  the  party,  but  by  the  nature  of  things  {Oode 
La.,  1885,  2028;  see  McNeill  i;.  Reed,  9  Bing,,  68; 
Beebe  v.  Johnson,  19  Wend.,  500 ;  Harmony  v.  Bing- 
ham, 12  ^  r:,  99;  Warfield  v.  Watkins,  30  Barb., 
395;  Tufnell  v.  Constable,  1  Ad.  ib  EL,  798).  Thus  a 
promise  to  procure  the  assent  of  a  third  person,  to  any 
lawful  and  proper  act  is  valid  (Lloyd  v.  Crispo,  5  Taunt, 
249;  McNeill  v.  Reed,  9  Bing.,  68). 

S  778.  Where  a  contract  has  but  a  single  object,  J^JJ^ 
and  such  object  is  unlawful,^  whether  in  whole  or  in  ^^^^ 
part,*  or  wholly  impossible  of  performance,^  or  so 
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vaguely  expressed  as  to  be  wholly  unascertainablei 
the  enture  contract  is  void. 

•  See  Smith  v.  Wilooi,  24  K  Y.,  353 ;  Porter  v.  Havens, 

37  Barb.,  343;  Devlin  v.  Brady,  32  id^  618. 

•  Brown  v.  Brown,  34  Barb^  533 ;  Hopkins  v.  Prescott,  4 

C.  B.,  678. 

•  See  Faulkner  v.  Lowe,  2  Bcch.^  595. 

SS^pS^       S  779.  Where  a  contract  has  several  distinct  objects, 
tuuy  void,   ^f  which  one  at  least  is  lawful,  and  one  at  least  is 
unlawful  in  whole  or  in  part,  the  contract  is  void 
as  to  the  latter,  and  valid  as  to  the  rest. 

See  Bank  of  Australasia  v.  Bank  of  Australia,  6  Moort 
P.  a,  152;  Leavitt  v.  Palmer,  3  ^:  F^  37;  Chase's 
Ez'r  V.  Burkholder,  18  Penn,  St,  50;  Kerrison  «. 
Cole,  8  East,  236. 


CHAPTER  V. 

0 

CONSIDERATION. 

Sbotion  780.  Good  consideration,  what 

781.  How  far  legal  or  moral  obligation  is  a  good  considerati<»L 

782.  Consideration  lawfuL 

783.  Effect  of  iU  illegality. 

784.  Consideration  executed  or  executory. 

785.  Executory  consideration. 

786.  How  ascertained. 

787.  788.  Effect  of  impossibility  of  ascertaining  consideration. 

Good  con-  g  780.  Any  benefit  conferred,^  or  agreed  to  be  con- 
what  ferred,*  upon  the  promiser,  by  any  other  person,'  to 
which  the  promiser  is  not  lawfully  entitled,*  or  any 
prejudice  suffered,'  or  agreed  to  be  suffered,'  by 
such  person  J  other  than  such  as  he  is  at  the  time 
of  consent  lawfully  bound  to  suffer,"  as  an  induce- 
ment to  the  promiser,  is  a  good  consideration  for  a 
promise. 

^  Johnson  v.  Titus,  2  EtU,  606 ;  Oakley  v.  Boorman,  2t 
WencL,  588 ;  see  Hamilton  College  v,  Stewart,  I  If. 
r,  581;  Palmer  v.  North,  35  Barb.y  282.  It  is  im- 
material whether  the  benefit  is  small  or  great  (Haigh. 
V.  Brooks,  10  Ad,  <b  El,  309 ;  Johnston  v,  NichoUa, 
1  a  B.,  251). 


Digitized  by  VjOOQIC 


OF  THE  STATE  OF  NEW  YORK.  289 

'  Hongfatoiling  v,  Randen,  25  Barb^  21 ;  Sage  v.  Hazard, 
6  td,  179 ;  Seaman  v,  Hasbrouck,  35  ui,  151 ;  Brigga 
V.  TillotsoQ,  8  Johns.,  304. 

•Lawrence  v.  Fox,  20  K  T!,  268 j  Judson  v.  Gray,  IT 
Sow,  Pr^  289,  296. 

*  Forbearance  of  a  claim  which  the  claimant  knows  to  be 

totallj  unfounded,  is  no  consideration  (Wade  v, 
Simeon,  2  C.  B.^  648 ;  Dolcher  v.  Fry,  37  Barb.,  152 ; 
Morej  V.  Newfane,  8  id^  645).  But  forbearance  of 
a  claim  in  the  least  doubtful,  made  in  good  faith, 
even  if  unfounded,  will  support  a  promise  (Crans  v. 
"Hunter,  CL  of  Ai>peals,  Jan.,  1864;  Russell  v.  Cook, 
3  nai,  504;  Seaman  v.  Seaman,  12  Wend.,  381; 
Longridge  v.  Dorville,  5A<fc  Ald^  117).  The  Ail- 
;  fillmeut,  at  the  request  of  A.,  of  a  promise  previously 

made  to  B.,  has  been  held  a  sufficient  consideration 
^  for  a  promise  by  A.  (Scotson  r.  Pegg,  Bff.fK,  295). 

*  Waydell  v.  Luer,  3  Den.,  410;  Livingston  v.  Radcliff,  6 

Barb.,  201;  Miller  v.  Drake,  1  Caines,  45;  Rutgers 
V.  Lucet,  2  Johns.  Cos.,  92;  Parker  v.  Crane,  6 
Wend.,  647 ;  Stuart  v.  McGuin,  1  Cow.,  99;  Eltingv. 
Yanderlyn,  4  Johns.,  237 ;  Smith  v.  Weed,  20  Wend., 
184;  Heinman  v,  Moulton,  14  Johns,,  466;  Hilliard 
V.  Austin,  17  Barb.,  141. 

*  Decker  v.  Judson,  16  ^:  T,  449 ;  Smith  v.  Algar,  1 

Barr^  &  Ad,  603 ;  Conover  v.  Bruah,  %  K  T.  Leg. 

Obs.,  289. 
»  Decker  v.  Judson,  16  IT.  7.,  449. 
•Livingston  v.  Rogers,  1  Cai.,  583;  Utica  &  Syracuse 

R  R.  v.  Brinckerhoff,  21  Fend,  139;  Roscorla  v, 

Thomas,  3  Q.  Bp,  234. 

§  781.  An  existing  legaP  obligation  resting  upon  how  far 
the  promiser,  or  a  moral  obligation,^  originating  in  m^^^obu- 
some  benefit  conferred  upon  the  promiser,  or  prejudice  ^<>^'^^* 
sufibred  by  the  promisee,  is  also  a  good  consideration 
for  a  promise,  to  an  extent  corresponding  with  the 
extent  of  the  obligation,  but  no  further  or  other- 
wise.^ 

*  Spencer  v.  Ballou,  18  ^  7.,  330. 

*  The  common  law  does  not  recognize  moral  obligations, 

except  m  a  few  cases,  as  sufficient  to  sustain  a  pro- 
mise (Nash  V.  Russell,  6  Barb.,  556 ;  Qeer  v.  Archer, 
2  Barb.,  420;  Watkins  v.  Halstead,  2  Sandf.,  311; 
Ehle  V.  Judson,  24  Wend.,  97 ;  Smith  v.  Ware,  13 
Johns.,  257;  Beaumont  v.  Reeve,  8  Q,  B.,  483; 
^  Eastwood  V.  Eenyon,  \\  AdA  EL,  438.    But  see  to 

*  the  contrary,  Doty  v.  Brown,  14  Johns.,  381 ;  Lee  v. 

Muggeridge,  5  TaunL,  36).    The  authorities,  how- 
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ever,  entirely  fail  to  establish  any  satisfactory  princi- 
ple upon  which  to  distinguish  between  the  different 
species  of  moral  obligations.  Thus,  in  Bunn  v. 
Winthrop  (1  Johns.  Ch.^  329^  past  seduction  was 
held  a  good  consideration  to  support  a  grant.  In 
Beaumont  v.  Reeve  (8  Q,  R,  483)  the  same  con- 
sideration was  held  insufficient  to  support  a  promise. 
In  Goulding  i;.  Davidson  (28  Barh.^  438),  it  is  said 
that  there  must  have  been  at  some  time  an  actual  legal 
obligation.  Yet  in  Rice  v.  Welling  (5  IFmd,  595)  and 
Early  v,  Mahon  (19  Johns.j  147),  the  original  contract 
was  usurious,  and  therefore  void  from  the  beginning. 
The  same  may  be  said  of  promises  to  pay  debts  con- 
tracted in  infancy,  which  are  held  valid.  Goulding  v. 
Davidson  was  reversed,  26  ^.  T.,  604.  Tlie  rule 
stated  in  the  text  seems  to  the  commissioners  to  be 
just,  and  to  be.  on  the  whole,  as  easily  reconcilable 
with  the  authorities  in  this  state  as  any  other  that 
can  be  devised. 
'  Phetteplace  v.  Steere,  2  Johns.f  442 ;  Rosoorla  v, 
Thomas,  3  Q,  B.^  234;  Hopkins  v.  Logan,  6M.&  W.^ 
247  ;  Kaye  v.  Dutton,  8  ScoU  Ni  R,  495,  502 ;  8.  C, 
Ray  V.  Dutton,-  7  Man.  dt  (?.,  807 ;  Elderton  v.  £m- 
mens,  6  C.  J7.,  160;  13  t(i,  495. 


0(mt1dera> 
tionlawAiL 


S  782.  The  consideration  of  a  contract  must  be 
lawful,  within  the  meaning  of  section  827. 


Bffiet  of  its  S  783.  If  any  part  of  a  single  consideration  for  one 
or  more  objects,  or  of  several  considerations  for  a 
single  object,  is  unlawful,  the  entire  contract  is  void. 

This  principle  is  deducible  fVom  all  the  cases  taken  to- 
gether, though  not  to  be  found  thus  stated  in  any 
one  case.  Thus  there  is  no  doubt  that,  if  the  con- 
sideration is  single,  or  in  other  words  indivisible,  its 
partial  illegality  is  fatal  to  the  contract  (Mills  v. 
Hills,  36  Barb.,  474;  Rose  v.  Truax,  21  lid.,  361; 
Pepper  v.  Haight,  20  id.,  429;  Barton  v.  Port  Jack- 
son Plankroad  Co.,  17  tU,  397  ;  Burt  v.  Place,  8 
Cow.f  431 ;  see  Brown  v.  Brown,  34  Barb.,  533 ; 
Porter  v.  Havens,  37  id.,  343).  The  limitations  of 
the  rule  are  conformable  to  the  principle  of  sections 
778  and  779. 


Oontidera- 
tion  eze- 
entedor 
•xecntory. 


S  784.  A  consideration  may  be  executed  or  execu- 
tory, in  whole  or  in  part.  In  so  far  as  it  is  executory, 
it  is  subject  to  the  provisions  of  chapter  IV  of  this 
Title. 
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g  785.  When  a  consideration  is  executory,  it  is  not  Bxecntory 
indispensable  that  the  contract  should  specify  its  ^^ 
amount  or  the  means  of  ascertaining  it.^    It  may  be 
left  to  the  decision  of  a  third  person,*  or  regulated 
by  any  specified  standard.' 

'  So  held  as  to  sales  (Hoadlj  v.  McLaine,  10  Bing.,  4B1 ; 
Joyce  V.  Swann,  17  C.  R  [K,  S,],  84. 

'  So  held  as  to  the  price  of  goods  sold  (Brown  v.  Bel* 
lows,  4  Pick.,  189). 

'  There  is  perhaps  no  precedent  for  a  general  provision 
of  this  kind  under  the  head  of  contracts.  But 
finding  it  necessary  to  repeat  the  same  section,' 
almost  word  for  word,  imder  the  various  heads  of 
Sale,  Hire,  Employment,  Deposit,  Carriage  and  Insur- 
ance, and  perceiving  no  reason  why  it  could  work 
injustice  if  applied  to  other  contracts,  although  in 
practice  it  probably  is  not  needed  for  them,  the 
commissioners  have  ventured  to 'transfer  it  to  this 
part  of  the  Code ;  to  which,  they  think,  it  properly 
.    belongs. 

5  786.  When  a  contract  does  not  determine  the  Howatoei. 
amount  of  the  consideration,  nor  the  method  by 
which  it  is  to  be  ascertained,*  or  when  it  leaves  the 
amount  thereof  to  the  discretion  of  an  interested 
party,*  the  consideration  must  be  so  much  money  as 
the  object  of  the  contract  is  reasonably  worth* 

*  Hoadly  v.  McLaine,  10  Bing.,  487. 

•  Brown  v.  Bellows,  4  PfcA.,  189. 

S  787.  Where  a  contract  provides  an  exclusive  mfcct«f 
method  by  which  its  consideration  is  to  be  ascer-  J^^^|^ 
tained,  which  method  is  on  its  face  impossible  of  lifijS;^ 
execution,  the  entire  contract  is  void. 

Fothier  on  SaU,  n.  24. 

§  788.  Where  a  contract  provides  an  exclusive  ul 
method  by  which  its  consideration  is  to  be  ascer- 
tained, which  method  appears  possible  on  its  face, 
but  in  fact  is,  or  becomes,  impossible  of  executioui 
such  provision  only  is  void. 

Fothier  (Sale,  n.  24)  holds  that  the  contract  in  such  case 
is  voidable,  and  this  view  has  been  adopted  by  some 
writers  in  this  country  (Story  on  SaUtf  g  220 ;  1  Pan. 
81 
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ConL,  bth  ed.j  525),  but  it  Roeins  more  probable  that 
the  common  law  would  regard  the  contract  as  made 
for  a  reasonable  consideration,  to  be  ascertained  in  anj 
usual  waj.  Thus,  where  a  covenant  to  renew  a  lease 
provides  for  an  arbitration  to  determine  the  rent,  and  no 
award  is  ever  made,  the  court  will  entbrce  the  renewal  at 
a  reasonable  rent  (Reformed  Dutch  Church  v,  Parkhurs^ 
4  Bosw.,  491 ;  Bunnell  v.  Keteltas,  16  Abb.  F>\,  205) 


TITLE  IL 

MANNEB   OP   CREATING   CONTBACTS. 

SionON  189.  Contracts  express  or  implied. 

790.  Express  contract,  what 

791.  Implied  contract,  what 

792.  What  contracts  may  be  oral. 

793.  Contract  not  in  writing  through  fraud,  maj  be  enforced 

against  fraudulent  party. 

794.  What  contracts  must  be  written. 

795.  Effect  of  writing. 

796.  Contract  in  writing,  takes  effect  when. 

797.  Provisions  of  chapter  on  transfers  of  real  property. 

798.  Seal,  what 

799.  Effect  of  seal 

SyiJJ^r       S  789.  A  contract  is  either  express  or  implied. 

implied. 

SSISS,         S  790.  An  express  contract  is  one,  the  terms  of 
what         which  are  stated  in  words. 

SStVj?t,         S  791.  An  implied  contract  is  one,  the  existence 
^***^         and  terms  of  which  are  manifested  by  conduct. 

The  ordinary  definition  of  an  implied  contract  includes 
obligations  imposed  by  law  upon  parties,  as  between 
each  other.  These  obligations  are,  however,  con- 
sidered in  another  part  of  this  Code. 

SSuSay       S  792.  All  contracts  may  be  oral,  except  such  as 
»>««^       are  specially  required  by  statute  to  be  in  writing. 

See  Bank  of  Rochester  v.  Jones,  4t  K  T.j  497 ;  Flory  «. 
Denny,  7  Exch.y  681. 

S?^??Jrit.      S  793.  Where  a  contract,  which  is  required  by  law 
iHm^ay'  *<>  be  iu  Writing,  is  prevented  from  being  put  into 
writing  by  the  fraud  of  a  party  thereto,  any  other 
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party  who  is  by  such  fraud  led  to  believe  that  it  is  in  Jg^'J^*^^ 
writing,  and  acts  upon  such  belief  to  his  prejudice,  p*"^- 
may  enforce  it  against  the  fraudulent  party. 

Story  Eq.  Jwr.,  §  768.    This  principle  of  equity  ought 
to  be  recognized  in  all  cases,  whether  legal  or  equitable. 

S  794.  The  following  contracts,  or  some  memoran-  whtt 
dum  thereof,  expressingHhe  parties,*  their  consent  "y^^^^^ 
and  the  object  of  the  contract,^  must  be  in  writing, 
subscribed  by  the  party  to  be  charged  thereby,  or  by 
his  agent  for  the  purpose : 

1.  An  agreement  that,  by  its  terms,  cannot*  be 
fully*  pertbrmed  within  one  year  f 

2.  An  agreement  made  upon  consideration  of  mar- 
riage, other  than  mutual  promises  to  marry .^ 

'  The  consideration  is  no  longer  necessary  to  be  stated 
(Lav38  of  1863,  ch,  464).  Such  at  least  was  the 
undoubted  intention  of  the  legislature,  though  under 
the  decision  in  Wain  v.  Warlters  (6  Eaat^  10),  it  is 
difficult  to  say  whether  its  intention  is  plainly 
expressed.  The  language  heVe  proposed  is  unmis- 
takable in  its  meaning. 

*Tlie  names  of  all  the  parties  must  be  stated  in  the 
memorandum  (Williams  v.  Lake,  2  EL  &  El,  349). 

*  The  whole  object  of  the  contract,  and  all  its  terms,  must 

be  expressed  (Wright  v.  Weeks,  25  K.  F.,  153). 

*  The  language  of  the  statute  is  "  is  not  to  be,"  Ac.    It  is 

construed  as  applying  only  to  contracts  which  cannot 
possibly  be  executed  within  a  year,  under  any  contin- 
gency (Dresser  V.  Dresser,  35  Barb.,  573 ;  Artcher  v. 
Zeh,  5  Hill,  200;  Plimpton  t;.  Curtiss,  15  Wend,  336 ; 
McLees  v.  Hale,  10  id,  426 ;  Moore  v.  Fox,  10  Johns^ 
244.  Compare  Day  v.  N.  Y.  Central  R.  R.,  31  Barb. 
548 ;  Pitkin  v.  Long  .Island  R.  R.,  2  Barb.  Ch.  R, 
221 ;  see  Talmadge  v,  Rensselaer  k  Saratoga  R.  R., 
13  Barb.,  593). 
•Day  v.  N.  Y.  Central  R.  R.,  31  Barb.,  548,  556;  Am- 
burger  v.  Marvin,  4  E.  D.  Smith,  393 ;  Lockwood  v. 
Barnes,  3  Hill,  128;  Broad  well  v.  Getman,  2  Den., 
87 ;  Bracegirdle  r.  Heald,  1  Bam.  &  Aid.,  722. 

*  The  words  "  from  the  making  thereof"  are  omitted  in 

order  to  harmonize  the  rules  in  relation  to  contracts 
afifecting  both  real  and  personal  property,  which  are 
now  governed  by  different  provisions  on  this  point 
(Young  V.  Dake,  5  Ni  Y.,  463 ;  overruling  Croswell 
V.  Crane,  7  Barb.,  191.)  The  commissioners  think, 
moreover,  that  the  strictness  of  this  provision  hai 
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woorked  iojustioe.  Few  jewrly  contracts  go  into 
effect  in8tAntl7. 

♦  2  A  5.,  135,  §  2. 

iflfectof          S  795.  The  execation  of  a  contract  in  writing, 

writing. 

^  whether  the  law  requires  it  to  be  written  or  not, 
supersedes  all  the  oral  negotiations  or  stipulations 
concerning  its  matter,  which  preceded  or  accom- 
panied the  execution  of  the  instrument. 

Baker  v.  Higgins,  21  N.  7.,  396 ;  Lamatt  v.  Hudson  Rir. 
Ins.  Co.,  17  ^.  y;  199  f*. ;  Durgin  r.  Ireland,  14  K.  K, 
322;  as  explained  in  Blossom  v.  Griffin,  13  K  T.,  573. 
To  same  effect,  Gridlej  v.  Dole,  4  K.  T.,  486 ;  Witbeck 
V.  Waine,  16  ttf.,  532 ;  Lewis  v.  Jones,  7  Bosw.,  366. 

Contract  in       §  796.  A  coutract  in  writing  takes  effect  upon  its 
tawnSfcct,  delivery  to  the  party  in  whose  favor  it  is  made,  or  to 
his  agent. 

Yerplank  v.  Sterrj,  12  Johta,,  536;  compare  Elsef  «. 
MetcaU;  1  Den,,  323. 

proTitiont       S  797.  The  provisions  of  the  chapter  on  Tra^sfebs 

of  chapter  ^  ..*,,.  i.  ., 

on  totnifBTt  IN  GENERAL,  coucemmg  the  delivery  of  grants,  abso- 
propertj.     lute  and  conditional,  apply  to  all  written  contracts. 

Seal,  what.  g  798.  A  Corporate*  or  oflBcial*  seal  may  be  affixed 
to  an  instrument  by  a  mere  impression  upon  the 
paper  or  other  material  on  which  such  instrument  is 
written.  All  other  seals  must  be  affixed  by  means 
of  an  impression  upon  a  tenacious  substance  fastened 
to  the  instrument.^ 

^ZR.S,(^ih  ed),  687 ;  Lam  1848,  ch,  197. 

•  2  i?.  51,  276,  404. 

*  Warren  v.  Ljmch,  5  JohM,^  239 ;  Andrews  v,  Herriot,  4 

Ow.,  608;  Farmers  k  Mfrs.  Bank  v.  Haight,  3  BiU, 
493 ;  Bank  of  Rochester  t;.  Gray,  i  id.,  22? ;  but  see 
to  the  contrary  Ross  v.  Bedell,  5  Duar^  462 ;  Cortb 
V,  Leavitt,  17  Barh.^  309. 

Mm*  of  S  799.  A  seal  is  presumptive  evidence  of  a  consid- 
eration. 

Whether  a  seal  was,  at  common  law,  evidence  of  a  con- 
sideration, or  whether  it  was  regarded  as  dispensing 
with  the  necessity  of  any  consideration,  actual  or 
Implied,  and  as  imparting  validity  to  a  contract  upon 
entirely  different  grounds,  may  be  doubtful.  It  is 
certain  that  all  the  effect  which  it  now  has,  nnder 
our  statute  (2  R  S,  406,  §  77),  is  that  which  is  here 
•tated. 
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TITLE  m. 

INTERPEETATION  OF  CONTRACTS. 

Saonos  800.  Uniformity  of  interpretation. 

801.  Contracts,  how  to  be  interpreted. 

802.  Intention  of  parties,  how  ascertained. 

803.  Intention  to  be  ascertained  from  language. 

804.  Interpretation  of  written  contracts. 

805.  Writings  when  disregarded. 

806.  Effect  to  be  given  to  every  part  of  contract 

807.  Several  contracts  when  taken  together. 

808.  Interpretation  in  favor  of  contract 

809.  Words  to  be  undecstood  in  usual  senst. 

810.  Technical  words. 

811.  Law  of  place. 

812.  Contracts  explained  by  drcnmstances. 

813.  Contract  restricted  to  its  evident  object 

814.  Interpretation  in  sense  in  which  promiser  belisTed  pnaniaM 

to  rely. 

815.  Particular  clause  subordinate  to  general  intent 

816.  Contract,  partly  written  and  partly  printed. 

817.  Bepugnandes,  how  reconciled. 

818.  Inconsistent  words  rejected. 

819.  Words  to  be  taken  most  strongly  against  whom. 

820.  Reasonable  stipulations,  when  implied. 

821.  Necessary  incidents  implied. 

822.  Time  of  performance  of  contract 

823.  Time,  when  of  essence. 

824.  When  joint  and  several 

825.  Executed  and  executory  contracts,  what 

§  800.  All  contracts,  whether  public  or  private,  TTniformi^ 
sealed  or  unsealed,  are  to  be  interpreted  by  the  ^^'^^^ 
aame  rules ;  except  as  otherwise  provided  by  this 
Gode« 

Some  distinctions  are  made  at  common  law,  which  hayo 
no  substantial  foundation  in  reason.  Thus  an  instru- 
ment under  seal,  signed  by  an  agent  in  his  own  name, 
does  not  bind  his  principal  (Townsend  t;.  Hubbard,  4 
ffiUf  351 ;  Townsend  t;.  Coming,  23  WeruLf  435;  Berk- 
ley V.  Hardy,  b  B»  db  (7.,  355),  tiiough  a  contract  not 
under  seal,  signed  in  this  manner,  would  bind  him 
(^tanton  v.  Camp,  4  Barh^  274 ;  see  Evans  v.  Wells, 
22  WencL,  324 ;  Townsend  v.  Hubbard,  4  BtO,  851). 
In  Connecticut,'  this  technical  distinction  does  not  exist 
(ACagiU  V.  Snsdale,  6  Confk,  464). 
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Contracts, 
how  to  be 
interpreted. 


Intention 
of  parties, 
how  ascer- 
tained. 


g  801.  A  contract  must  be  so  interpreted  as  to  give 
effect  to  the  mutuaP  intention  of  the  parties,*  as  it 
existed  at  the  time  of  contracting,^  so  far  as  the  same 
is  ascertainable  and  lawful. 

•  The  intontion  of  both  parties  must  be  considered  (Briggs 

V.  VanderbUt,  19  Barb.,  222,  240). 

•  Belmont  r.  Coman,  22  K  F.,  439;  Piatt  v.  Lott,  17  id.,  4t8. 

•  Story  Cont,  §  656 ;  Liddle  v.  Market  Fire  Ins.  Co.,  4. 

Bosw.,  179. 

g  802.  For  the  purpose  of  ascertaining  the  intention 
of  the  parties  to  a  contract,  if  otherwise  doubtful,  the 
rules  given  in  this  chapter  are  to  be  applied. 

All  rules  give  way  if  the  intention  of  the  parties  is 
clearly  manifested  in  opposition  to  them  (Piatt  v.  Lott, 
17  .^.  Y.y  478).  The  admission  of  oral  evidence  is 
regulated  by  the  Code  op  Civil  Procedure  ;  and,  sub- 
ject to  the  rules  of  evidence,  there  can  be  no  doubt 
of  the  correctness  of  this  proposition.  Prof.  Parsons 
(Contracts,  bth  ed.,  vol.  il,  494)  maintains,  at  some 
length,  that  the  intention  of  the  parties  does  not 
always  control  the  interpretation  of  a  contract,  but  it 
will  be  found  that  the  cases  which  he  cites  in  support 
of  his  views  turn  upon  rules  of  evidence. 


totontkm^       g  803.  The  language  of  a  contract  is  to  govern  its 
t^  from  interpretation,^  if  the  language  is  clear  and  explicit, 
and  does  not  involve  an  absurdity.* 

*  Code  La.,  1 940 ;  see  Westcott  v.  Thompson,  18  K  T.,  367 ; 

Norton  v.  Woodruff,  2  id.,  153. 
•Buck  V.  Burk,  18  K  Y.,  339. 


Isterpreta* 
tlon  of 
written 
contract 


Writlne, 
when  ols- 
regarded. 


S  804.  When  a  contract  is  reduced  to  writing,  the 
intention  of  the  parties  is  to  be  ascertained  from 
the;writing  alone,  if  possible;  subject,  however,  to  the 
other  provisions  of  this  Title. 

Westcott  V.  Thompson,  18  M  K,  367. 

g  805.  When  through  fraud,^  mistake,  or  accident,* 
a  written  contract  fails  to  express  the  real  intentioa 
of  the  parties,  such  intention  is  to  be  regarded,  and 
the  erroneous  parts  of  the  writing  disregarded.' 

»  De  Peyster  v.  Hasbrouck,  II  N.  Y.,  582. 
«  Wood  V.  Hubbell,  H)  JVI  J!,  479;  Gillespie  v.  Moon,  2 
Johfis,  Ch^  685 ;  Story  £q.  Jur.,  §  152. 
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*  nnder  the  Oode  of  Procednre,  it  is  not  neoessarj  that 

the  contract  should  be  reformed,  but  it  should  be 
construed  according  to  the  actual  intent  of  the 
parties  (See  Bid  well  v.  Astor  Ins.  Co.,  16  ^  71, 
263 ;  N.  Y.  Ice  Co.  v.  N.  W.  Ins.  Co.,  12  Abb.  Pr^ 
414 ;  23  K.  Y.,  357 ;  see  also  Burr  v.  Broadway  Ins. 
Co.,  16  K,  K,  267).  The  proof  must  be  clear  (Coles 
V.  Bowne,  10  Paige^  526  ;  Lyman  v.  Mut  Ins.  Co.,  2 
Johns.  Ch.,  630;  affirmed,  17  Johns^  373);  but  this 
is  a  rule  of  evidence,  not  necessary  to  be  stated  here. 

S  806.  The  whole  of  a  cod  tract  is  to  be  taken  E««ttobe 
together,  so  as  to  give  effect  to  every  part,^  if  reason-  fllil^Sirt 
ably  practicable,'  each  clause  helping  to  interpret  the  *  *^° 
others.' 

*  Code  La.,  1950;  Oode  KapoUon,  1161;  Ward  v.  Whit- 

ney, 8  K  r.,  446 ;  Decker  v.  Fumiss,  14  id.,  616, 
622 ;  Hamilton  v.  Taylor,  18  id,  358 ;  Richards  v. 
Warring,  39  Barb.,  42 ;  James  v.  Tallent^  5  JL  <&  Ald^ 
889 ;  Barton  v,  Fitzgerald,  15  East,  541 ;  see  Simonds 
V.  Hodgson,  Z  B.  &  Ad.,  50.  The  recitals  of  a  deed 
may  restrict  general  words  in  its  operative  part 
(Simons  v.  Johnson,  ZB.A  Ad.,  175 ;  Solly  v.  Forbes, 
2  Brod,  <&  B.,  38 ;  Payler  v.  Homersham,  4  JT.  <& 
Sdw.,  423 ;  Lampon  t;.  Corke,  f^  B.  A  Aid.,  606 ;  Bell 
V.  Bruen,  1  How.  [U.  S.^,  184;  Lawrence  v.  M'Cal' 
mont,  2  id.,  449). 

*  Westoott  V.  Thompson,  \^  K  T.,  363. 

*  Miller  v.  Travers,  8  Bing.,  244;  Story  Oont,  §  657 ;  see 

Aikin  v.  Western  E.  R.  Co.,  20  K.  T.,  370 ;  Hey- 
wood  V.  Perrin,  10  Pick.,  228;  Gray  v.  Clark,  11 
Verm.,  583;  MerrUl  v.  Gore,  29  Me,,  346;  Sickle- 
more  V.  Thistleton,  ^  M.  db  Sebo.,  9. 

S807.  Several  contracts  relating  to  the  same  mat-  serena 
oontntcts 

ters,  between  the  same  parties,  and  made  as  parts  of  JJ^JiS!^ 
substantially  one  transaction,  are  to  be  taken  together. 

Hamflton  v.  Taylor,  l8  K.  T.,  358 ;  Church  v.  Brown,  21 
'  K.  K,  319,  330;  Pepper ».  Haight,  20  Barb.,  429.    The 

same  mle  applies  to  deeds  (Huttemeier  v.  Albro,  IB  Ni 
r,  48 ;  Wright  v.  Douglass,  7  id.,  574).  Contracts  be> 
tween  different  parties  (Craig  v.  Wells,  11 K,  PI,  315),  or 
relating  to  different  matters  (Cornell  v.  Todd,  2  Denio, 
130),  or  not  forming  part  of  one  transaction  (Mann  v, 
Witbeck,  17  Barb.,  388),  cannot  be  taken  together. 

g  808.  A  contract  must  receive  such  an  interpreta-  inten>rete> 
tion  as  will  make  it  lawful,^  operative,*  definite,^  tmrot 

contract* 

reasonable,^  and  capable  of  being  carried  into  effect, 
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if  it  can  be  done  without  violating  the  intention  of 
the  parties.' 

*  a?.  LitL  42 ;  2  Blacks.  Com.,  380 ;  Cm,  ConX.  (Wi  e±\ 

80;  Sterry  v.  Clifton,  9  C.  jR,  110;  Harrington  v. 
Kloprogge,  4  Doug.,  5 ;  see  Clark  v.  Pinney,  7  Cow,, 
681 ;  Shore  v.  Wilson,  9  Clark  &  R,  397. 

•  Richards  v.  Warring,  39  Barh.,  42 ;  Archibald  v.  Thomas, 

3  Cow.,  284;  Boyd  v.  Moyle,  2  C.  B.,  644;  Ro^ell 
V.  Phillips,  14  Q,  J?.,  891 ;  Pollock  v,  Stacy,  9  id., 
1033;  Brown  v.  Slater,  16  Conn.,  192;  Broom  v. 
Betchelor,  1  HwUt.  &  N.,  255 ;  Mare  v.  Charles,  5 
El  &  Bl,  978;   Codjt  Napoleon,  1167. 

•  See  easier  v.  Conn.  Mut  Ins.  Co.,  22  JV:  7.,  427. 

*  Buck  t;.  Burk,  18  K  T.,  337 ;  Braunstein  v.  Accidental 

Death  Ins.  Co.,  1  Best  d:  Smith,  732;  Jones  v.  Gihr 
bona,  8  Exch.,  922 ;  Dallman  v.  Xing,  4  Bmg.  N.  (Z, 
105.  See  Thomas  v.  Fleury,  26  N.  T.,  26,  in  which 
it  was  held  that  a  condition  requiring  a  certain  archi- 
tect's certificate,  before  payment  could  be  demanded, 
was  waived  by  an  unreasonable  refusal  of  such  cer- 
tificate. 

•  The  language  of  a  contract  cannot  be  perverted,   in 

order  to  make  it  lawful  (s^  Porter  v.  Havens,  B9 
Barb.,  343 ;  Mayor  of  Norwich  v.  Norfolk  Railway 
Co.,  4  El.  (k  BLf  397);  nor  can  an  unreasonable 
stipulation  be  rejected,  if  it  was  clearly  the  intention 
of  the  parties  that  it  should  be  a  part  of  the  con- 
tract (Stadhard  v.  Lee,  3  Best  &  Sm.,  364). 

Words  to  be      §  809.  The  -words  of  a  contract  are  to  l^e  under- 

nnderfltood 

^^'^  stood  in  their  ordinary  and  popular  sense,^  rather  than 
according  to  their  strict  legal  meaning  ;*  unless  used 
by  the  parties  in  a  technical  sense,  or  unless  a  special 
meaning  is  given  to  them  by  usage,^  in  which  case 
the  latter  must  be  followed. 

^  Story  Cont.,  %  e^l ;  Code  La,,  IdAl ;  see  Casler  v.  Conn. 
Mut  Ins.  Co.,  22  N.  7.,  427. 

*  See  Schenck  v.  Campbell,  11  Alib.  IV.,  292 ;  Schuylkill 
Nav.  Co.  V.  Moore,  2  Whari.,  491.  To  the  contrary, 
see  Rawlinson  v.  Clarke,  14  if  <fe  W!,  187.  "Insol- 
vency,*' even  in  a  state  which  has  an  insolvent  law, 
is  construed  to  mean  simple  inability  to  pay  debts, 
and  not  technical  insolvency  under  the  statute  (Bid- 
dlecombe  v.  Bond,  4  Ad.  d:  El,  332;  Parker  v.  Gos- 
sage,  2  0r.M.d:  B.,  617). 

*  Smith  V.  Wilson,  3  B.  db  Ad.,  728 ;  see  Hinton  v. 
Locke,  5  ffill,  437 ;  Astor  v.  Union  Ins.  Co.,  7  Cow., 
202 ;  Miller  v.  Tetherington,  OKdhK,  278;  Gathr 
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berc  V.  Camming,  11  Eseeh.,  406 ;  affirmiiig  10  idL, 
809 ;  Coit  v.  Corn  Ins.  Co.,  7  Johns,,  385 ;  CUfe  v. 
Schwabe,  3  C,  R,  469. 

S  810.  Techuical  words  are  to  be  interpreted  as  Tadmkti 

words. 

usually  understood  by  persons  in  the  profession  or 
business  to  which  they  relate,  unless  clearly  used  in 
a  different  sense. 

Ckxie  La,,  1942 ;  Dana  v,  ^edler,  12  K.  K,  40.  This  is 
another,  and,  it  is  thought,  a  better  form  of  the 
maxim,  that  "  technical  words  are  to  be  taken  in  their 
technical  sense"  (see  Worthington  v.  Gimson,  2  EL  A 
EL,  618 ;  6  Jur.,  [N.  &]  1053.  A  contrary  intention  will 
however  prevail  (Taylor  v.  Caldwell,  3  Best  db  Sm,, 
832;  James  v.  Plant,  4  Ad,  dh  EL,  749;  see  Doe  d 
Hickman  v.  Haslewood,  6  id,,  167). 


Law  of 
plaot. 


§  811.  A  contract  is  to  be  interpreted  according  to 
the  law  and  usage  of  the  place  where  it  is  to  be  per- 
formed ;*  or,  if  it  does  not  indicate  a  place  of  perform- 
ance, according  to  the  law  and  usage  of  the  place 
where  it  is  made.' 

*  Story  ConJL  Laws,  §g  270,  280;  Everett  v.  Vendryes, 

19  N.  K,  436;  Curtis  v.  Leavitt,  15  td,  9;  Bowenv. 
Newell,  13  id.,  290;  Jacks  v,  Nichols,  5  id,,  178; 
Cutler  V,  Wright,  22  id,,  480. 

*  Story  Confl,  Laws,  §  282 ;   Thompson  v,  Ketcham,  8 

Johns.,  180;  Pomeroy  v.  Ainsworth,  22  Barb,,  118, 
130;  Curtis  v,  Leavitt,  16  ^  F.,  9;  Gibbs  v.  Fre- 
mont, 9  Exch,,  25. 

S  812.  A  contract  may  be  explained  by  reference  contnu 
to  the  circumstances  under  which  it  was  made,^  and  J^^°^ 
the  matter  to  which  it  relates.' 

*  Westoott  V.  Thompson,  18  K.  T.,  363 ;  Blossom  v.  Grif- 

fin, 13  id.,  569;  Moore  v,  Meacham,  10  id.,  207; 
Doolittle  V.  Southworth,  3  Barb.,  79 ;  Hasbrook  v, 
Paddodc,  1  id,,  635;  Turner  v,  Evans,  2  EL  db  BL, 
512;  see  Schenck  v.  Campbell,  11  Abb,  Pr.,  292. 
"Peacock  v.  N.  Y.  Life  Ins.  Co.,  20  K.  7,,  293,  296; 
French  v.  Carhart,  1  id,  96 ;  Bex  v.  ICashiter,  6  Ad, 
db  EL,  153 ;  I  Nev.  db  P.,  326. 

S  813.  However  broad  may  be  the  terms  of  a  con-  omtract^ 
tract,  it  extends  only  to  those  things  concerning  whidi  JjJif^Sti, 
it  appears  that  the  parties  intended  to  contract. 

Code  La.,  1954 ;  Code  Napoleon,  1163 ;  see  Piatt  v,  Lott, 
17  N:  T,  478;  Lyall  v,  Edwards,  6  JZ  <fc  .^,  337; 
32 


Digitized  by  VjOOQIC 


S50 


THE  CIVIL  CODE 


Interpret*- 
tiou  in 
•enee  in 
which  pro- 
mtserbe- 
lievtd 
promisee 
to  rely. 


Particnlir 
clante  snb* 


JacksoD  V.  SUckhouse,  1  Cow^  122;  Rich  v.  Lord,  18 
Pick.,  325;  Simons  v.  Johnson,  3  B.  db  Ad.,  175;  Pajler 
V.  Homersham,  4  M.  db  Stlw.,  423. 

g  814.  If  the  terms  of  a  promise  are  in  any  respect 
ambiguous  or  uncertain,  it  must  be  interpreted  in  the 
sense  in  which  the  promiser  believed,  at  the  time  of 
making  it,  that  the  promisee  understood  it. 

Barlow  v.  Scott,  24  K.  K,  40;  see  Mowatt  r.  Londea- 
borough,  3  EL  &  Bl,  307;  per  Campbell,  C.  J., 
Wheelton  v.  Hardisty,  8  td,  284. 

S  815.  Particular  clauses  of  a  contract  are  subordi- 
j^^»®   nate  to  its  general  intent. 

^^^^  Decker  v.  Fumiss,  14  N.   K,  615;  Kelley  v.  Upton,  5 

Drier,  340 ;  London  Gaslight  Co.  v.  Chelsea,  8  (7.  A 
[N.  S.\  215;  see  Ringer  v.  Cann,  Z  M.  is  W,,  343. 

Contract         S  816.  Where  a  contract  is  partly  written    and 

partly 

written  and  partly  printed,  or  where  part  of  it  is  written  or 
printed.  printed  under  the  special  directions  of  the  parties, 
and  with  a  special  view  to  their  intention,  and  the 
remainder  is  copied  from  a  form  originally  pre- 
pared without  special  reference  to  the  particular 
parties  and  the  particular  contract  in  question,  the 
written  parts  control  the  printed  parts,^  and  the  parts 
which  are  purely  original  control  those  which  are 
copied  from  a  form.*  And  if  the  two  are  absolutely 
repugnant,  the  latter  must  be  so  far  disregarded. 

»  Harper  v.  N.  Y.  City  lus.  Co.,  22  i^  Z^  444 ;  Harper  v. 
Albany  Ins.  Co.,  17  id.,  198;  Woodruff  v.  ComL 
Mut.  Ins.  Co.,  2  nut,  122;  see  People  v.  Sazton,  22 
N.  T.,  309. 

*  This  is  the  real  principle  of  the  foregoing  decisioot. 
Printing  is  only  eyidence  that  the  contract  waft 
partly  formal,  and  partly  original. 


Repagnan- 
clet,  now 
reconciled. 


g  817.  Eepugnancy  in  a  contract  must  be  recon- 
ciled, if  possible,  by  such  an  interpretation  as  will 
give  some  eflfect  to  the  repugnant  clauses,^  subordi- 
nate to  the  general  Intent  and  purpose  of  the  whole 
contract.* 

*  Code  La.,  1940 ;  Ward  v.  Whitney,  8  N.  7.,  446. 

•  easier  v.  Conn.  Ins.  Co.,  22  N.  Z,  426 ;  see  Harper  ♦. 

N.  Y.  City  Ins.  Co.,  id.,  441. 
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S  818.  Words  in  a  contract  which  are  wholly  incon-  incon?i«t- 
sistent  with  its  nature/  or  with  the  main  intention  of  'Ejected. 
the  parties,*  are  to  be  rejected. 

*  Mills  V.  Wright,  1  IVcem.^  247  ;  Simpson  v.  Vaughan,  2 

Atk.^  32 ;  Vernon  v.  Alsop,  T.  Raym,,  68 ;  iStory 
Cont,  §§  635,  636,  660;  Stockton  v.  Turner,  7  J.  J, 
MarsL,  192;  see  Buck  v,  Burk,  IS  K  T.,  337. 

*  Dallman  v.  King,  4  Bing.  K.  (7.,  105 ;  see  Rex  v.  Ermin- 

ster,  eAcLdb  El,  598. 

5  819.  In  cases  of  uncertainty  not  removed  bv  the  wordttot)« 

*'  taken  most 

precedmg  rules,'  the  language  of  a  contract  should  be  '^j^f/ 
interpreted  most  strongly  against  the  party  who  caused  ^®°*- 
the  uncertainty  to  exist*  The  promiser  is  presumed  to 
be  such  party  ;^  except  in  a  contract  between  a  public 
officer  or  body,  as  such,  and  a  private  party,  in  which 
it  is  presumed  that  all  uncertainty  was  caused  by  the 
private  party.* 

*  This  rule  is  to  bo  resorted  to  only  when  all  others  fail 

(Hargreave  v.  Smee,  6  Bing.,  244 ;  Chit  ConL  [4^ 
ed],  95 ;  see  Browning  v.  Wright,  2  Bos,  &  Pul,  22 ; 
Barton  v.  Fitzgerald,  15  East,  546). 

*  Code  LcL,  1952,  1953.  See  Harper  r.  N.  Y.  City  Ins.  Co., 

22  K  r.,  441 ;  Marvin  v.  Stone,  2  Cow.,  781.  For 
the  proper  limits  to  the  use  of  the  word  "ambi- 
guity," see  Ash  worth  r.  Mounsey,  9  Exch.,  186. 
'  See  Rindge  v.  Judson,  24  ^  T-f  ^'i  Braunstein  v. 
Accidental  Death  Ins.  Co.,  1  Best  db  Smith,  782,  799; 
Richards  v.  Warring,  39  Barb.,  42. 

*  Stourbridge  Canal  Co.  v,  Wheeley,  2  B.  dt  Ad.,  792 ; 

Priestley  v,  Foulds,  2  Man,  <k  Or.,  194 ;  Jackson  v, 
Boeres,  3  Cbt.,  293,  303 ;  Blakemore  v,  Glamorgan 
Canal  Co.,  1  Myl  <fc  K,  164,  162 :  Hull  Dock  Co.  v. 
La  Marche,  S  B,  d:  C,  42,  52 ;  Leeds  A  Liv.  Canal 
Co.  V,  Hustler,  1  id.,  424;  Parker  v.  Qt.  Western 
RaUw.  Co.,  7  J£  4?  G,,  253,  288 ;  Barrett  v.  Stockton, 
tc,  RaQw.  Co.,  2  ui,  134;  Gildart  v.  Gladstone,  11 
East,  675,  685 ;  see  Mohawk  Bridge  Co.  v.  Utica  & 
Schen.  R.  R.  Co.,  6  Paige,  554. 

S  820.  Stipulations  which  are  necessary  to  make  a  Reasonable 
contract  reasonable,^  or  conformable  to  usage,*  are  {Jjjfr^*^ 
implied,  in  respect  to  matters  concerning  which  the 
contract  manifests  no  contrary  intention.^ 

*  Jones  V.  Gibbons,  8  Exch.,  922 ;  Buck  v.  Burk,  18  .^  TI, 

337 ;  see  Thomas  v,  Fleury,  26  K,  Y.,  26. 
•Field  V.  Lelean,  6  ^  <fc  i^,  617;  Pollock  v.  Stables, 
12  Q.  R,  765 ;  Bayliffe  v.  Butterwortli,  1  Exch,,  426; 


implied. 
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Bjen  V,  Jonas,  2  «i,  116 ;  Hutton  v.  Wamn,  1  J£ 
dt,  TFl,  475 :  Humfrey  v.  Dale,  1  RAB^  366;  Dale 
V.  Humfrej,  EL  R  A  EL,  1004;  Brown  v.  Bjme,  3 
E  &  B.,  703. 
■  Kntaal  Ins.  Ca  v.  Hone,  2  J^  r,  241;  Tafl  v.  Rioe,  S 
td,  155 ;  Hutton  v.  Warren,  1  if!  <j&  W;  475 ;  see 
8use  V.  Pompe,  8  C.  JB,  [M  8,\  538.  A  stipulation 
which  is  clearly  in  acoordanoe  with  the  intention 
of  the  parties  must  be  enforced,  though  erer  so 
unreasonable  (Stadhard  v.  Lee,  3  Best  <£  Sm^  364). 
A  stipulation  which  cannot  be  misunderstood,  e.  g^ 
for  the  payment  of  a  certain  sum  of  money,  can- 
not be  modified  by  proof  of  a  usage  to  accept  a 
smaller  sum  in  satisfaction  (St  Nicholas  Ins.  Co.  «. 
Mercantile  Ins.  Co.,  5  Boaw.^  246). 

Sdd5S7        S  821.  All  things  that  in  law  or  usage  are  considered 

Implied.      ^  incidental  to  a  contract,  or  as  necessary  to  carry  it 

into  effect,  are  implied  therefrom  ;^  unless  some  of 

them  are  expressly  mentioned  therein,  when  all  other 

things  of  the  same  class  are  deemed  to  be  excluded.' 

'  Code  Nc^pcHeon^  1160;  Lampman  v.  Milks,  21  N,  F.,  505: 
Huttemeier  v.  Albro,  18  id,  48 ;  Kelsey  v.  Durkee, 
33  Btvrb.,  410. 

•  Co.  LUt,  210  a.;  Hare  v.  Horton,  b  B.  A  Ad.,  715 ;  Bex 

V.  Sedgley,  2  td,  65 ;  Line  v.  Stephenson,  4  Bing.  K 
C,  €78 ;  5  td,  183 ;  Cook  v.  Jennings,  *t  T.  R.^  381. 

JSfJrm.  S  822.  If  no  time  is  specified  for  the  performance 
M^umet.  of  an  act  required  to  be  performed,  a  reasonable  time 
is  allowed.^  If  the  act  is  in  its  nature  capable  of 
being  done  instantly,'  as  for  example,  if  it  consists  in 
the  payment  of  money  only,^  it  must  be  performed 
immediately  upon  the  thing  to  be  done  being  exactly 
ascertained.^ 

*  Atwood  V.  Emery,  1  C.  B.  {K  S.%  110;  Hoggins  v.  Qor- 

don,  8  Q.  B.,  466;  Sansom  v.  Rhodes,  6  Bing.  N.  C, 
261 ;  8  5bott,  244;  Stavart v.  Eastwood,  l\M.dtW^ 
197;  see  Thomas  v.  Dickinson,  12  N,  F.,  369;  Ter- 
williger  v.  Knapp,  2  E.  D.  Smith,  86.  Ko  more  than 
a  reasonable  time  is  allowed  (see  Cross  v.  Beard,  26 
K.  r.,  85). 

*yan  Boskerck  v.  Mott,  Supreme  Gt,  1864;  see  Des  Arts 
V.  Leggett,  16  N.  K,  588. 

•Lake  Ontario  R.  R.  v.  Mason,  16  N.  K,  461 ;  Purdj  ». 
PhUips,  11  N.  r.,  406;  Wrights.  Whiting,  40  Jtorft., 
235 ;  Thompson  v.  Ketcham,  8  Johns.^  189;  Gibbs  « 
Southam,  5  B.  <£  Ad.,  911. 
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*  PeniL  Cotl  Co.  v.  Del  t  Hudson  Canal  Ca,  29  Bcarb^ 
689 ;  affirmed  in  Court  of  Appeals. 

S  823.  Time  is  neTer  considered  as  of  the  essence  of  Time, 

*'  when  of 

a  oontract,  unless  by  its  terms  expressly  so  provided.  MMooe. 

This  provision  is  new.  As  to  the  present  law  upon  tho 
suligect,  see  Story  Eq,  Jur.,  §  776.  It  is  involved  in  so 
much  difficultj,  that  the  commissioners  deem  it  wise 
to  adopt  this  more  stringent  rule. 

S  824.  Where  all  the  parties  who  unite  in  a  promise  J^^J^JjJj 
receive  some  benefit  from  the  consideration,  whether  ^od-vmi 
past  or  present,  their  promise  is  presumed  to  be  joint 
and  several. 

Yorks  V.  Peck,  14  Barb.^  644;  Hunt  v.  Bousmanier,  8 
Wheal,  174. 

S  825.  A  promise,  made  in  the  singular  number,  u« 
but  executed  by  several  persons,  is  presumed  to  be 
Joint  and  several. 

Van  Alstyne  v.  Van  Slyck,  10  Barb^  383;  Hemmenwaj 
V,  Stone,  7  Mass.^  58. 

§  826.  An  executed  contract  is  one,  the  object  of  Bxecnted 
which  is  fully  performed.    All  others  are  executory.  g2t~"*- 

Fletcher  v.  Pedc,  6  Cranch,  136.  ^**** 


TITLE  IV. 

UNLAWFUL  CONTRACTS. 

Ssonov  827.  What  is  unhiwAiL 

828.  Certain  contracts  unlawfbL 

829.  Penalties  void. 

830.  Contract  fixing  damages,  void. 

831.  Exception. 

832.  Bestraints  upon  legal  prooeedings. 

833.  Contract  in  restraint  of  trade,  void. 

834.  Exception  in  favor  of  sale  of  good  wiH 

835.  Exception  in  favor  of  partnership  arrangements. 

836.  Contract  in  restraint  of  marriage,  void..  . 

S  827.  That  is  not  lawful  which  is :  ^^S, 

1.  Contrary  to  an  express  provision  of  law  ;^ 
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2.  Contrary  to  the  policy  of  express  law,  though 
not  expressly  prohibited  ;*  or, 

3.  Otherwise  contrary  to  good  morals.' 

^  The  law  makes  no  distmction  in  this  respect  between 
malum  prohibitum  and  malum  in  se  (PGnning1x>n  v, 
Townsend,  7  Wend.^  276 ;  Leavitt  v.  Palmer,  3  N.  F., 
19 ;  De  Groot  v.  Van  Duzer,  20  Fend,  390 ;  Pratt  v, 
Adams,  7  Faige^  653 ;  Seneca  Co.  J^  v.  Lamb,  26 
Barb.,  695). 

•  Bell  V.  Leggett,  7  K  T.,  176,  181 ;  Gray  v.  Hook,  4  K 
T.,  449. 

•Lady  Cox's  Case,  3  Pcere  Wms,,  339;  Walker  v.  Per- 
kins, 3  Burr,f  1563  j  Gray  v.  Matthias,  5  Ves,,  291; 
see  Trovinger  v.  McBurney,  6  Cow.,  253 ;  Wait  v. 
Day,  4  Den,,  446.  The  law  does  not  avoid  acts 
merely  dishonorable  or  discreditable  (Moore  v.  Rem- 
mgton,  34  Barb.,  427). 

§  828.  All  contracts  which  have  for  their  object, 
directly  or  indirectly,  to  exempt  any  one  from  respon- 
sibility for  his  own  frand,  or  willful  injury  to  the  person 
or  property  of  another,  or  violation  of  law,  whether 
willful  or  negligent,  are  against  the  policy  of  the  law. 

See  Smith  v.  N.  Y.  Central  R.  R.,  24  iV:  T.,  222;  Per- 
kins V.  Same,  id.,  213. 

g  829.  Penalties  imposed  by  contract  for  any  non- 
performance thereof,  are  void.*  But  this  section  does 
not  render  void  such  bonds  or  obligations,  penal  in 
form,  as  have  heretofore  been  commonly  used;  it 
merely  rejects  and  avoids  the  penal  clauses. 

'  See  Lampman  v.  Cochran,  16  K  T,  275 ;  Dennis  v, 
Ctmmiins,  3  Johns,  Cas.,  297;  Spear  v.  Smith,  1 
Den,  464;  Richards  v.  Edick,  17  Barb,,  260;  Mills 
V.  Fox,  4  K  D.  Smith,  220 ;  Beale  v,  Hayes,  6  Sandif., 
640. 


Contract 
fixing 
damages, 
Toid. 


Smptlon. 


S  830.  Every  contract,  by  which  the  amount  of 
damage  to  be  paid,  or  other  compensation  to  be 
made,  for  a  breach  of  an  obligation,  is  determined  in 
anticipation  thereof,  is  to  that  extent  void,  except  as 
expressly  provided  by  the  next  section. 

§  831.  The  parties  to  a  contract  may  agree  therein 
upon  an  amount  which  shall  be  presumed  to  be  the 
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amount  of  damage  sustained  by  a  breach  thereof, 
when,  from  the  nature  of  the  case,  it  would  be  im- 
practicable or  extremely  difficult  to  fix  the  actual 
damage. 

The  U8e  of  the  phrase  "  liquidated  damages "  leads  fre- 
quently to  an  evasion  of  the  law  in  respect  to  penalties. 
The  courts,  not  venturing  to  declare  such  contracts 
void,  constantly  discourage  them.  They  are  oppres- 
sive and  unconscientious,  except  in  the  calces  permitted 
above,  and  ought  not  to  be  allowed.  The  restrictions 
imposed  by  this  section  are,  however,  new  (see  Bag- 
ley  V.  Peddie,  IQ  2^.  Z,  4S9;  Lampman  v.  Cochran, 
id.,  275). 

5  832.  Every  stipulation  or  condition  in  a  contract,  Rettrtinti 

V         *  upon  legal 

by  which  any  party  thereto  is  restricted  from  enforc-  jm>ceed: 
ing  his  rights  under  the  contract  by  the  usual  legal 
proceedings  in  the  ordinary  tribunals,  or  which  limits 
the  time  within  which  he  may  thus  enforce  his  rights, 
is  void. 

The  first  part  of  this  section  is  acknowledged  law.  A 
covenant  in  a  contract,  not  to  sue  for  a  breach  there- 
/  of,  is  void.  The  latter  provision  is  new.  The  question 
involved  has  been  variously  decided  in  different  tri- 
bunals, with  a  preponderance  of  opinion  in  favor  of 
the  right  to  limit  the  time  of  commencing  actions,  as  a 
matter  of  law,  but  with  frequent  disapprobation  of  the 
practice.  In  support  of  the  right,  see  Fullam  v,  N.  T. 
Ins.  Co.,  7  Gray^  6 ;  Brown  v.  Roger  Wms.  Ins.  Co., 
6  B.  /,  394;  North  Western  Ins.  Co.  v.  Phoenix  0.  k  C. 
Co.,  31  Fmn.  St.,  448;  Portage  Ins.  Co.  v.  West,  6 
Ohio  St.,  699;  Wilson  v.  iEtna  Ins.  Co.,  27  Venn., 
99;  also  Ames  v.  N.  Y.  Ins.  Co.,  14  K.  Y.,  266. 
Against  it,  see  Eagle  Ins.  Co.  v.  Lafayette  Ins.  Co.,  9 
Jnd.,  443;  French  v.  Lafayette  Ins.  Co.,  6  McLean,  461. 
The  law  itself,  and  the  law  alone,  should  vegulate  the 
limitations  of  actions. 

S  833.  Every  contract  by  which  any  one  is  re-  contract 
strained  from  exercising  a  lawful  profession,  trade  or  of  tSd?*'** 
business  of  any  kind,  otherwise  than  as  provided  by 
the  next  two  sections,  is  to  that  extent  void. 

Contracts  in  restraint  of  trade  have  been  allowed,  by 
modem  decisions,  to  a  very  dangerous  extent  In  Dun- 
lop  V,  Gregory  (10  K  Y.,  241X  a  contract  not  to  run  • 
certain  steamboat  above  Saugerties,  on  the  Hudson, 
was  enforced,  althougb  there  was  no  sale  of  a  good 
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wm,  nor  anj  drcmnstanoe  to  jostif/  the  oontractt  ex- 
cept that  it  was  made  upon  a  sale  of  the  vessel  by  an 
association  of  persons  who  had  previouslj  used  it  to 
run  above  Saugerties,  and  wished  to  avoid  competition. 
In  Whittaker  v.  Howe  (3  Beat;.,  387),  a  contract  not  to 
practice  law  anjrwhere  in  England,  was  specifically  en- 
forced. Such  a  contract  manifestly  tends  to  enforce  idle- 
ness, and  deprives  the  state  of  the  services  of  its  citizens. 

kuSJw^       S  834  One  who  sells  the  good  will  of  a  bosmess 

■ftie  of  good  juj^y  agree  with  the  buyer  to  refrain  from  carrying 

on  a  similar  business  within  a  specified  county,  so 

long  as  the  buyer,  or  any  person  deriving  title  to  the 

good  will  from  him,  carries  on  a  like  business  therein. 

The  district,  within  which  a  party  may  exclude  himself 
from  carrying  on  business,  should  be  accurately  de- 
fined by  law;  and  no  division  of  the  state  appears  to 
the  commissioners  to  be  more  reasonable  or  couvenienti 
for  this  purpose,  than  a  county.  And  no  one  should 
be  allowed  to  prevent  another  from  carrying  on  a  busi- 
ness, unless  he  himself  provides  the  public  with  the 
same  advantages,  in  the  same  county. 

taftSro^7f       S  835.  Partners  may,  upon  or  in  anticipation  of  a 

JSSSS!"^  dissolution  of  the  partnership,  agree  that  none  of 

them  will  carry  on  a  similar  business  within  the  same 

city  or  town  where  the  partnership  business  has  been 

transacted,  or  within  a  specified  part  thereof. 

An  agreement  of  this  description,  operating  equally  upot 
all  the  partners,  gives  to  all  an  opportunity  to  start 
anew  in  business  upon  equal  terms.  In  such  cases,  an 
agreement  exdudmg  them  all  from  the  county ^  would  be 
too  broad.  It  may  even  be  doubted  whether  "ward" 
should  not  be  substituted  for  "  city  "  in  the  text 

Contract         §  836.  Evcry  contract  in  restraint  of  the  marriage 
ormarriage  of  any  pcrsou,  othor  than  a  minor,  is  void. 

Contracts  in  general  restraint  of  marriage  are  certainly 
void  (Lowe  v.  Peers,  4  Burr^  2225;  Hartley  v.  Rico, 
10  East,  22;  Baker  v.  White,  2  Vem,,  216;  Sterling  v. 
Sinnickson,  2  South,^  756 ;  see  Conrad  v.  Williams,  6 
IRUj  444).  Perhaps  a  contract,  simply  in  restraint  of 
remarriage  of  the  wife  of  one  of  the  parties,  would 
be  held  valid,  in  analogy  to  the  rule  concerning  wills; 
but  experience  has  shown  that  such  stipulations  tend 
to  immorality.  Bestraints  upon  the  marriage  of  minora 
are  pnoaotive  of  prudenoei  without  bding  bardenaome. 
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TITLE  V. 

EXTINCTION    OP   CONTRACTS, 

Chaptbb    I.  Contracts,  how  extinguished. 
IL  Rescission. 
IIL  Alteration  and  Cancellation. 

OHAPTBE  L 

CONTRACTS,  HOW  EXTINGUISHED. 

S  837.  A  contract  may  be  extinguished  in  like  contract, 
manner  with  any  other  obligation,  and  also  in  the  gniihed. 
manner  prescribed  by  this  Title. 

See  Title  HI,  of  Part  I,  of  this  Division. 

CHAPTER  n. 

RESCISSION. 

SBonON  838.  Rescission  extinguishes  contract 

839.  When  party  may  rescind. 

840.  When  stipulations  against  right  to  rescind  do  not  defeat  it. 

841.  Rescission,  how  effected. 

S  838.  A  contract  is  extinguished  by  its  rescission.  RetdsBioB 

extin- 
gnishes 

S  839.  A  party  to  a  contract  may  rescind  the  same  ^^^^^ 
in  the  following  cases  only :  mc^T^ 

1.  If  the  consent  of  the  party  rescinding,  or  of  any 
party  jointly  contracting  with  him,^  was  given  by 
mistake,  or  obtained  through  duress,  menace,  fraud 
or  undue  influence,  exercised  by  or  with  the  con- 
nivance of  the  party  as  to  whom  he  rescinds,  or  of 
any.  other  party  to  the  contract  jointly  interested 
with  such  party ; 

2.  If,  through  the  fault  of  the  party  as  to  whom  he 
rescinds,^  the  consideration  for  his  obligation  fails, 
in  whole  or  in  part ;' 
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3.  K  snch  consideration  becomes  entirely  void^ 
fipom  any  cause ;' 

4.  If  such  consideration,  before  it  is  rendered  to 
him,  fails  in  a  material  respect,  from  any  cause  f  or, 

6.  By  consent  of  all  the  other  parties^ 

"  City  Bank  of  Columbus  v.  Bruce,  17  -^  F.,  614 

•  Sherman  v.  White,  How.  App.  Cos.,  29;  Winter  v.  Lir- 

ingston,  13  Johns.^  54. 
'  Petrj  V.  Christy,  19  Johns.,  63 ;  see  Duncan  v.  Edger- 
ton,  6  Bosw.y  36;  Morange  v.  Morris,  34  Barh.^  31L 

•  Harmon  v.  Bird,  22  Wend.,  113. 

•  Head  v.  Stevens,  19  Wend.^  411;  Cross  v.  Huntley,  13 

id.y  386 ;  Putnam  v.  Westcott,  19  Johns.,  73 ;  Tappen 
v.  Van  Wagenen,  3  Johns..  465. 

'  Benedict  v.  Field,  16  K.  T.,  596.  Perhaps  this  rule  is 
at  present  confined  to  executory  pontracts  (see  Des 
Arts  V.  Leggett,  16  N.  F.,  582,  689.) 

^  James  v.  Cotton,  7  Bing.,  266.  Such  consent  is  implied 
from  a  refusal  or  disability  on  the  part  of  the  other 
party  to  pet  form  on  his  part  (Withers  i;  Reynolds,  2 
B.  dtAd.,  882;  see  Fletcher  v.  Button,  4  JVI  F.,  396; 
Lawrence  v.  Taylor,  6  Hill,  107;  Van  Benthuysenv. 
Crapser,  8  Johns.,  257 ;  Prickett  v.  Badger,  I  C.  R 
[K  /SI],  296 ;  De  Bemardy  v.  Harding,  8  Exch.,  822). 

JSiSoni  S  840.  A  stipulation  that  errors  of  description  shall 
^it%  not  avoid  a  contract,  or  shall  be  the  subject  of  com- 
aStdSf Jut  pensation,  or  both,  does  not  take  away  the  right  of 
rescission  for  fraud,  nor  for  mistake,  where  such  mis-^ 
take  is  in  a  matter  essential  to  the  inducement  of  the 
contract,^  and  is  not  capable  of  exact  and  entire  com- 
pensation.' 

'Robinson  v.  Musgrave,  8  Carr.  dk  P.,  469;  Dobell  «. 
Hutchinson,  S  Ad.  <S:  EL,  355. 

•  Sherwood  v.  Bobbins,  3  Carr,  <fc  P.,  339. 

SweffecSSi  S  841.  Sescission,  when  not  eflfected  by  consent, 
can  be  accomplished  only  by  the  use,  on  the  part  of 
the  party  rescinding,  of  reasonable  diligence^  to  com- 
ply with  the  following  rules : 

1.  He  must  rescind  promptly,*  upon  discovering 
the  facts  which  entitle  him  to  rescind,'  if  he  is  free 
from  duress,  menace,  undue  influence,^  or  disability, 
and  is  aware  of  his  right  to  rescind  f  and. 
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2.  He  must  restore*  to  the  other  party  everything'^ 
of  value*  which  he  has  received  fix)m  him  under 
the  contract;*  or  must  oflfer^®  to  restore  the  same, 
upon  condition  that  such  party  shall  do  likewise, 
unless  the  latter  is  rmable,^^  or  positively  refuses,  to 
do  so. 

>  Ladd  V,  Moore,  3  Sandf.,  589. 

•  Fiaher  v.  Predenhall,  21  Barb.^  82;  Wheaton  v.  Baker, 

14  td,  697 ;  M'Carty  v.  Ely,  4  E,  D.  SmUh,  376 ; 
Eosenbaum  v.  Gunter,  3  idL,  203 ;  Masson  v.  Bovet^ 
1  DentOf  73;  Milner  v.  Tucker,  1  Carr.  <fc  P.,  15; 
see  Sweetman  v.  PriDce,  26  K  F.,  224.  This  ia 
undoubtedly  the  common  law  rule.  But  the  rule  in 
equity  does  not  appear  to  have  been  so  strict.  The 
eqmtable  action  for  rescission  is  governed  by  rules 
stated  in  the  Fourth  Division  of  this  Code. 
'  So  long  as  he  is  ignorant  of  any  fact  material  to  his 
right  to  rescind,  the  lapse  of  time  is  immaterial 
(Wall  V.  Cockerell,  10  K  of  L.  Ca5.,  229;  and  see 
cases  above). 

•  So  long  as  the  influence  lasts,  the  lapse  of  time  is  not 

regarded  (Sharp  v.  Leach,  8  Jur.  [N.  S.]  1026 ;  31 
Beav.^  491;  "Wood  v,  Downes,  18  Ves.^  123;  Crowe 
V.  Ballard,  3  Bro,  C.  C,  120;  1  Ves.,  214;  2  Cbx, 
253;  Gowland  v.  De  Faria,  17  Ves.,  20;  Morse  v, 
Eoyal,  12  id,  374 ;  Roche  v.  O'Brien,  1  BaU  <0  JL, 
338,  333 ;  Dunbar  v.  Tredennick,  2  id,,  316). 

•  Goelth  V.  White,  35  Barb.,  76 ;  Stevens  v.  Hyde,  32 

Barb.,  171;  Fisher  v.  Fredenhall,  21  Barb.,  82; 
Wheaton  v.  Baker,  14  id.,  600;  Matteawan  Co.  v. 
Bentley,  13  id.,  641 ;  Clarke  v.  Dickson,  ELBLdtE,^ 
148;  Beed  v.  Blandford,  2  You.  d:  J.,  278;  Hunt  v. 
Silk,  6  East,  449. 

'  Fisher  v.  Conant,  3  E.  D.  Smith,  199 ;  see  Nichols  v. 
Michael,  23  N.  T.,  272. 

'  The  note  of  the  adverse  party,  if  not  negotiated,  is 
valueless,  and  need  not  be  restored  to  him  (Nichols 
v.  Michael,  23  K.  T.,  267,  273 ;  Fraschieris  v.  Hen- 
riques,  36  Bcarb.,  276;  Nellis  v.  Bradley,  1  Sand/., 
660) ;  and  so  is  the  note  of  an  insolvent  third  per- 
son (Hawkins  v.  Appleby,  2  Sand/.,  421). 

•  Colville  V.  Besly,  2  Denio,  139. 

"•  Thornton  v.  Wynn,  12  WheaL,  193 ;  Sandford  v.  Travers, 
7  Bosw.^  498;  Baker  v.  Bobbins,  2  Denio,  136; 
Hogan  V.  Weyer,  6  EiU,  389. 

"  Masson  v.  Bovet,  1  Denio,  69 ;  Ladd  v.  Moore,  3  Sandf^ 
689. 
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CHAPTER  m. 

ALTERATION  AND  CANCELLATION. 

SsonON  842.  Alteration  by  consent 

843.  Sealed  contracts,  how  modified. 

844.  Extinction  by  cancellation,  &a 

845.  Extinction  by  unauthorized  alteration. 

846.  Alteration  of  duplicate,  not  to  prejudice. 

^^SSISt.  S  ^^2.  A  contract  not  under  seal  may  be  altered 
in  any  respect  by  consent  of  the  parties,  upon  a  suf- 
ficient consideration ;  and  is  extinguished  thereby  to 
the  extent  of  the  alteration. 

Alterations  generally,  but  not  always,  consist  in  the  sub- 
stitution of  a  new  contract  for  the  one  that  is  super- 
seded. Such  an  alteration  is  a  novation,  and  is  con- 
sidered under  that  head. 

A  consideration  is  necessary  to  make  an  alteration  yalid 
at  common  law.  A  novation  implies  a  consideration, 
but  an  alteration  of  any  other  kind  amounts  only  to 
a  partial  release  without  seal  See  the  chapter  on 
Release.  Even  a  mere  extension  of  the  time  for 
performance  requires  a  consideration  to  support  it 
(Kellogg  V,  Ohnsted,  26  N,  F.,  189 ;  aff 'g  S.  C,  28 
Barb.,  96). 

Med  con-  g  843,  A  coutract  under  seal  may  be  altered  by  an 
agreement  under  seal,^  or  by  an  executed  agreement 
without  seal;*  and  not  otherwise,  except  as  to  the 
time  of  i)erformance,  which  may  be  extended  by  any 
form  of  agreement.^ 

*  Allen  V,  Jaquish,  21  TTend,  628 ;  Delacroix  v.  Bulkley, 
13  u2.,  71.  The  propriety  of  this  restriction  is  ques- 
tionable, inasmuch  as  it  is  a  pure  technicality,  which 
is  and  must  be  unfamiliar  to  ordmary  business  men. 
An  alteration  in  writing  would  answer  every  pur- 
pose of  justice. 

*  Pierrepont  v,  Barnard,  6  ^  K,  2T9. 

*  Flynn  v.  McKeon,  6  Du^,  203 ;  Clark  v.  Dales,  20 
Barb.,  42;  Stone  v.  Sprague,  id.,  609;  Esmond  v. 
Yan  Bensdioten,  12  Barb.,  366;  Flemings.  Gilbert,* 
3  Jchns.,  628. 


by  cai 


SoiSSSt.      S  844.  The  destruction  or  cancellation  of  a  written 
contract,  or  of  the  signature  of  the  parties  liable 


Digitized  by  VjOOQIC 


tlon. 


OF  THE  STATE  OP  NEW  YORK.  261 

thereon,  with  intent  to  extinguish  the  obligation 
thereof,  extinguishes  it  as  to  all  the  parties  consent- 
ing to  the  act. 

Gardner  v.  Gkirdner  (Ct  of  Errors),  22  WencLf  626. 

§  845.  The  intentionaP  destruction,'  cancellation  Exttncuon 
or  material  alteration'  of  a  written  contract,  by  a  r^dSeiml 
imrty  entitled  to  any  benefit  under  it,*  or  with  his 
consent,*  extinguishes  all®  the  executory'  obligations 
of  the  contract^  in  his  favor ,^  against  parties  who  do 
not  consent  to  the  act.^® 

*  An  accidental  alteration  or  destruction  does  not  preju- 

dice (See  Skip  v.  Huey,  3  Atk.^  93;  Hornby  v, 
Matcham,  16  Sinu^  325 ;  Des  Arts  v.  Leggett,  16  Ni 
T.f  582).  Thus,  where  a  creditor  traced  ink  over 
the  debtor's  name,  which  had  become  blotted  and 
obscured,  and  in  so  doing  mispelled  it  by  mistake, 
this  was  held  immaterial  (Dunn  v,  Clements,  1  Jones 
Law  [K  a],  68). 

*  Blade  v.  Koland,  12  Wend,,  173;  see  Hinsdale  r.  Bank 

of  Orange,  6  id.,  378. 

*  Chappell  V.  Spencer,  23  Barb.,  584;  Bruce  v.  Westcott, 

3  id,  374;  Waring  v.  Smyth,  2  Barb,  Cfu,  119; 
Nazro  v.  Fuller,  24  Wend.,  374;  Maybee  v.  Snififen, 
2  K  D.  Smith,  I ;  Fay  v.  Smith,  1  Alien,  477 ;  Burch- 
field  V,  Moore,  3El<b  BL,  683 ;  Warrington  v.  Early, 
2  id.,  763 ;  Cowie  v.  Halsall,  A  B.  ik  Aid.,  197.  An 
alteration  which  cannot  possibly  be  material,  does 
not  vitiate  (People  t;.  Muzzy,  1  Denio,  239 ;  Pequaw- 
ket  Bridge  Co.  v.  Mathes,  8  K  K,  139 ;  Nichols  v, 
Johnson,  10  Conn.,  192;  Smith  v.  Crocker,  5  ifajtf., 
540 ;  Langdon  v.  Paul,  20  Verm.,  217). 
«  An  alteration  by  a  stranger  does  not  affect  the  contract 
(Bees  V.  Overbaugh,  6  Chw.,  746 ;  see  Malin  v.  Malin, 
1  Wend.,  659X  And  where  an  alteration  was  made 
in  the  presence  of  the  creditors,  by  an  agent  of  the 
debtor,  who  believed  that  he  had  authority  to  make 
it,  but  in  fact  had  not,  it  was  held  that  the  contract 
was  not  avoided  thereby  (Van  Brunt  v.  £of(  35 
Barb.,  501). 

*  Consent  is  equivalent  to  an  alteration  by  the  party  him- 

self (see  Martin  v.  Thomas,  24  How.  [U.  S.],  315; 

Waring  v.  Smyth,  2  Barb.  Oh.,  119). 
'  The  wfiole  contract  is  extinguished  by  a  material  altera* 

tion,  however  slight    See  cases  cited  under  note  3. 
'  An  alteration  does  not  divest  an  interest  that  has  vested 

under  a  grant  (Smith  v.  McGowan,  3  Barb.,  404; 

Lewis  V.  Payn,  8  Cow.,  71 ;  Chessman  v.  Whittemore^ 
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2Z  Pick,,  231;  Withers  v,  Atkinson,  1  Watti,  386; 
Barrett  v.  Thonidike,  1  GreenL,  73). 

*  It  seenis  to  be  doubtflil  whether  the  payee  of  a  note^ 

who  has  lost  his  rights  under  it  hy  an  alteration,  can 
recover  upon  the  original  consideration  (Clute  v. 
Small,  17  Wend,  237).  It  has  been  held  that  he  may 
(Atkinson  v.  Hawdon,  2  Ad,  d;  El,  628 ;  but  compare 
Aldorson  v.  Langdale,  Z  B.  &  Ad.,  660).  It  should 
seem  that  he  ought  not,  for  the  note  undoubtedly  sus- 
pends the  time  of  payment  of  the  original  debt  until 
tlie  note  becomes  due  (Hart  v.  Hudson,  6  Duer,  294), 
and  under  such  circumstances  the  note  would  never 
become  due.  But  where  a  note  is  altered  by  con- 
^  sent,  and  is  void  for  want  of  a  new  stamp,  the 

original  debt  may  be  recovered  (Sutton  v.  Toomer,  7 
R  dt  Or.,  416). 

*  Where  there  are  two  creditors  having  separate  interests 

under  a  contract,  an  alteration  by  one  of  them  does 
not  prejudice  the  rights  of  the  other. 
''An  alteration  does  not  discharge  parties  consenting 
thereto  (Sanderson  v»  Symonds,  1  Brod,  db  R,  426 ; 
Coke  V.  Brummell,  8  TaunL,  439),  even  though  other 
parties  jointly  and  severally  liable  with  them  are 
thereby  discharged  (Prettyman  v.  Goodrich,  23  JflL, 
330 ;  Downes  v,  Richardson,  ^  R  db  Aid.,  674).  If 
their  obligations  were  purely  joint,  the  result  might 
be  different 

Alteration       ^  846.  Where  a  contract  is  executed  in  dnplicatCt 

ofdaplieate 

jj^topre.  an  alteration  or  destruction  of  one  copy,  while  the 
other  exists,  is  not  within  the  provisions  of  the  last 
section. 

Lewis  V.  Payn,  8  Owr.,  71 ;  &  0^  4  WauL,  426. 
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PART  III. 

OBLIGATIONS  IMPOSED  BT  LAW. 

SionoH  847.  Abstinence  firom  injury. 

848.  Fraudulent  deceit. 

849.  Deceit,  what. 

850.  Deceit  upon  the  public,  fta 

851.  Bestoration  of  thing  wrongfully  acquired. 

852.  When  demand  necessary. 

853.  Besponsibility  for  willAil  acts,  negligence,  fta 

854.  Other  obligations. 

S  847.  Every  person  is  bound,  without  contract,  ^  . . 
to  abstain  from  injuring  the  person  or  property  of 
another,  or  infringing  upon  any  of  his  rights. 

See  these  rights  defined  in  the  first  and  second  Divisiong 
of  this  Code. 

§  848.  One  who  willfully  deceives  another,  with  J^jjf^*** 
intent^  to  induce  him  to  alter  his  position  to  his 
injury*  or  risk,^  is  liable  for  any  damage  which  he 
thereby  suffers.^  , 

*  An  intent  to  defVaud  is  an  essential  element  of  actual 

fraud  (Thomas  v,  Beebe,  25  N  K,  260;  Zabriskie  v. 
Smith,  13  id.,  322;  Addington  v.  Allen,  11  WeruL, 
3T4;  Behn  v.  Kemble,  1  C.  B,  [N.  SI],  260;  Young 
V.  Covell,  8  Jdhn8.y  23 ;  Cropsey  v.  Robinson,  ^  N.T. 
Leg,  Obe^  20;  People  v.  Kelly,  35  Barb.,  444). 
*It  is  immaterial  whether  the  party  committing  the 
fVaud  receives  the  benefit  of  it,  or  does  it  for  the 
profit  of  another  (Addington  v.  Allen,  11  ITend, 
374;  Zabriskie  v.  Smith,  13  N.  K,  322);  or  whether 
any  person  gains  an  advantage  thereby,  or  not 
Injury,  not  gain,  is  the  essential  element  of  fraud 
(White  V.  Merritt,  n  N.  T.,  352). 

*  PoMl  V.  Walter,  3  Bairn.  <fc  Ad.,  114 ;  Oorbett  v.  Brown, 

8  Bing.,  33.  In  these  cases  the  fraud  was  conunit- 
ted  in  the  belief  that  no  actual  injury  would  ensue. 

*  The  law  takes  no  cognizance  of  a  fraud  which  does  not  in 

fact  work  some  injury  (People  v.  Cook,  8  ^  T.)  67 ; 
Eastwood  V.  Bain,  Z  n.di  N.,  738 ;  see  Hemingway  v. 
HamUton,  ^  M.JtW.,  115;  Story  Eq.  Jur.,  %  203). 
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Deceit, 

wliat. 


Deceit 

the 


S  849.  A  deceit,  within  the  meaning  of  the  last 
section,  is  either: 

1.  The  suggestion,  as  a  fact,  of  that  which  is  not 
true,  by  one  who  does  not  believe  it  to  be  true;^ 

2.  The  assertion,  as  a  fact,  of  that  which  is  not 
true,  by  one  who  has  no  reasonable  ground  for  be- 
lieving it  to  be  true  f 

3.  The  suppression  of  a  fact,  by  one  who  is  bound 
to  disclose  it,  or  who  gives  information  of  other  facts 
which  are  likely  to  mislead  for  want  of  communica- 
tion of  that  fact;^  or, 

4.  A  promise,  made  without  any  intention  of  per- 
forming it.* 

^  See  §  7 5*7,  and  notes. 
*Seei&. 

•  Addington  v.  Allen,  7  Wend.^  20.    This  subdivision  is 

not  in  the  same  form  as  the  corresponding  subdi- 
vision of  §  VSY,  as  that  would  be  obviously  too  broad 
in  this  case. 

*  See  this  question  discussed  in  notes  to  §  *lh*l. 

S  850.  One  who  practices  a  deceit  with  intent  to 
defraud  the  public,  or  a  particular  class  of  persons, 
is  deemed  to  Jiave  intended  to  defraud  every  indi- 
vidual in  that  class,  who  is  actually  misled  by  the 
deceit. 

It  is  necessary  that  the  party  charged  with  fraud  should 
have  intended  to  defraud  tht  party  who  was  in  fact 
misled  (Van  Kleeck  v.  Le  Roy,  3*7  Barb.,  644;  Seizer 
V.  Mali,  32  id.,  76),  or  to  defraud  the  public  (Cross  v. 
Sackett,  2  Bosw.,  617 ;  6  Ahh.  Fr.,  247 ;  16  Row.  /V., 
62;  Cazeaux  v.  Mali,  25  Barh.,  578;  Newbery  v,  Grar- 
land,  31  id.,  121;  Morse  v.  Swits,  19  Eow.  fV.,  276; 
Gerhard  v.  Bates,  2  EL  &  Bl,  476),  or  a  class  of  per- 
sons including  the  party  injured. 


Bestoration 
of  thing 
wrongfilly 
acqaired. 


§  851.  One  who  obtains  a  thing  without  the  consent 
of  its  owner,  or  by  a  consent  afterwards  rescinded,^ 
or  by  an  unlawful  exaction  which  the  owner  could 
not  at  the  time  prudently  refuse,^  must  restore  it  to 
the  i)erson  from  whom  it  was  thus  obtained,  unless 
he  has  acquired  a  title  thereto  superior  to  that  of 
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sadi  other  person,^  or  unless  the  traDsaction  was 
corrupt  and  unlawful  on  both  sides.* 

^  This  includes  duress  (Foshaj  v.  Ferguson,  5  HiU,  164), 
menace  (see  Eadie  v.  Slimmon,  26  K  T,  9X  fraud 
(Chester  v.  Bank  of  Kingston,  16  JV.  F.,  336;  Hen- 
nequin  v.  Nay  lor,  24  id.^  139;  Nichols  v,  Michael, 
23  id,  264;  Abbotts  v.  Bany,  2  Brod.  <fc  R,  369), 
undue  influence  (Sears  v.  Shafer,  6  N.  K,  272 ;  Not- 
tidge  V.  Prince,  2  Gif.f  246),  mistake  (Bank  of  Com- 
merce V.  Union  Bank,  3  ^.  r;,  230;  Goddard  v. 
Merchants'  Bank,  4  tU,  147 ;  Martin  v.  McCormick, 
8  id,  331 ;  Gardner  v.  Mayor  of  Tro^,  26  Barb.^  423; 
Allen  V.  Mayor  of  N.  Y.,  4  E.  D.  Smith,  404;  Gom- 
pertz  t;.  Bartlott,  2  EL  tk  BL,  849),  and  cases  in 
which  there  is  a  total  failure  of  consideration  (Eno 
V,  Wood  worth,  4  N.  F.,  249 ;  see  GUlet  v.  Maynard, 
5  JohTis,,  85;  Collier  v.  Coates,  17  Barh.,  471). 

•  It  is  by  no  means  easy  to  reconcile  all  the  authorities 
on  this  point  with  each  other,  or  with  natural  justice. 
Justice,  rather  than  the  decisions,  has  been  followed 
in  the  text  The  difficulty  seems  to  bo  that  the 
courts  have  established  one  rule  as  to  the  reclama- 
tion of  money  paid,  which  is  simply  the  rescission 
of  an  executed  contract,  and  another  as  to  the  re- 
scission of  a  promise  to  pay,  which  is  an  executory  v 
contract.  Lord  Denkan,  in  Skeate  v.  Beale  (11  Ad. 
<fc  El,  983),  says  "the  distinction  is  obvious,"  and 
so  it  is,  but  the  priiuHple  of  the  distinction  is  not. 

There  is  no  doubt  tliat  fees,  illegally  exacted, 
may  be  recovered  back,  although  not  paid  under  a  mis- 
take of  fact  (American  Exch.  Fire  Ins.  Co.  v,  Britton, 
8  Bosw.,  148 ;  Britton  v.  Frink  [Ct.  of  Appeals],  3 
Sow.  Pr.,  102;  Dew  v.  Parsons,  2  B,  d:  Aid,,  562; 
Steele  v»  Williams,  8  Exch.,  626;  Townshend  v. 
Dyckman,  2  E.  D.  Smith,  227 ;  Ripley  v.  Gelston,  9 
Johns.,  201 ;  Frye  v.  Lockwood,  4  Ckno.,  454).  Duress 
of  goods  is  sufficient  to  entitle  the  owner  to  recover 
back  money  paid  for  their  release  (Harmony  v.  Bing- 
ham, 12  K  Y.,  99;  Clinton  v.  Strong,  9  Johns.,  370; 
Oates  V.  Hudson,  6  Exch.,  346 ;  Atlee  v.  Backhouse, 
3  if:  <fc  W:,  642;  Gibbon  v.  Gibbon,  13  C.  B.,  206; 
Ashmole  v.  Wainwright,  2  Q.  B.,  837);  and  so  where 
a  corporation  refused  to  transfer  stock  upon  its 
books,  until  the  stockholder  paid  an  unjust  daim 
(Bates  V.  N.  T.  Ins.  Co.,  3  Johns.  Cos.,  238^  and 
where  a  railway  company  refused  to  receive  goods 
until  an  unlawful  charge  was  paid  (Parker  v.  Great 
Western  Railw.  Co.,  1  M,  d:  O.,  253X  the  money 
paid  was  recovered  back.  And  so  it  has  been  held 
where  money  was  obtained  by  threat  of  a  penal 
action  (Unwin  v.  Leaper,  I  M.  <k  O.,  747X  or  paid  in 

84 
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order  to  prevent  a  wrongful  Bale  nnder  azeeation 
(Wisner  v.  Bulkley,  15  Wend.^  321). 

On  the  other  hand  it  has  been  held  that  money  paid 
under  a  claim  of  right,  without  compulsion  or  objec- 
tion (N.  Y.  &  Hariem  R  R.  Co.  v.  Marsh,  12  K  F, 
308),  or  even  under  protest  (Fleetwood  v.  City  of  N. 
Y.,  2  Sandf.^  475;  Sprague  v.  Birdsall,  2  Coio.y  419), 
or  in  mere  ignorance  of  law  (Wilson  v.  Ray,  10  A(L 
A  EL^  82),  cannot  be  recovered  back. 
'  This  is  intended  to  provide  for  the  exceptions  created 
by  the  Title  on  Neqotiable  Instruments,  and  by 
section  499. 

*  Daimouth  v.  Bennett,  15  Sort.,  641 ;  Best  v.  Strong,  2 

Wend.,  319 ;  Burt  v.  Place,  6  Cow.,  431. 

5  862.  The  restoration  required  by  the  last  section 
must  be  made  without  demaud;^  except  where  a 
thing  is  obtained  by  mutual  mistake,  in  which  case 
the  party  obtaining  the  thing  is  not  bound  to  return 
it  until  he  has  notice  of  the  mistake.' 

^  Utica  Bank  v,  Yan  Gieson,  18  Johna.,  485 ;  see  Coda  Xa^ 

2279,  2280;  Code  Napoleon,  1376, 1377. 
'  See  Kelly  v,  Solari,  9  M.  &  W.,  68. 

5  853.  Every  one  is  responsible,  not  only  for  the 
result  of  his  willful  acts,  but  also  for  an  injury 
occasioned  to  another  by  his  want  of  ordinary  care 
or  skill  in  the  management  of  his  property  or  person  ;* 
unless  the  latter  has,  willfully,  or  by  want  of  ordi- 
nary care,  incurred  the  risk  of  such  ii\jury.*  The 
extent  of  liability  in  such  cases  is  defined  by  the  Title 

on  OOMPENSATORY  EbLIEF. 

^  Code  La.,  2295 ;  Code  Napoleon,  1383;  Austin  v.  Hud- 
son River  R.  R.  Co.,  25  K  T.,  334;  Jones  v.  Bird, 
bRA  Aid.,  837 ;  Dodd  t;.  Holmes,  1  Ad.  A  EL,  493. 

*  Johnson  v.  Hudson  River  R.  R.  Co.,  20  N.  7.,  69. 

%  854.  Other  obligations  are  prescribed  by  the 
First  and  Second  Divisions  of  this  Oode. 
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PART  IV. 

OBLIGATIONS    ABISING    FROM    PARTICULAB    TBANSAO 

TIONS. 

Tttlb    L  Sale. 

IL  Exchange. 

III.  Deposit. 

IV.  Loan. 
V.  Hiring. 

VI.  Service. 
VII.  Carriage. 
Vin.  Trust. 
IX.  Agency. 
X.  Partnership. 
XL  Insurance. 
Xn.  Indemnity. 
XIIL  Guaranty. 
XIV.  Lien. 

XV.  Negotiable  instruments. 
XVL  General  provisions. 


TITLE  L 

SALE. 

Ghaptib    L  General  proyisiond. 

n.  Rights  and  obligationa  of  the  seUer, 
in.  Rights  and  obligations  of  the  buyei; 
IV.  Sale  bj  auction. 
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OHAPTEE  L 

GBNEEAL  PROVISIONS. 

Abtiolb    L  Sale. 

IL  Agreements  for  sale. 
HL  Form  of  the  contract 

ARTICLE! 


SALE. 

SicnoH  855.  Sale,  what 

856.  Subject  of  sale. 

Bale,  what.  g  855.  Sale  is  a  contract  by  which,  for  a  pecuniary 
consideration,  called  a  price,  one  transfers  to  another 
an  interest  in  property. 


8al)f)ectof 
tale. 


S  856.  The  subject  of  sale  must  be  property,  the 
title  to  which  can  be  immediately  transferred  fix>m 
the  seller  to  the  buyer. 


AfroeiBeiit 
fbrsalo. 


ARTICLE  n. 

AGREEMSNTS  FOB  SALE. 

SlOnOH  857.  Agreement  for  sale. 
858.  Agreement  to  sclL 
869.  Agreement  to  buy. 

860.  Agreement  to  sell  and  buy. 

861.  What  may  be  the  subject  of  the  contraet 

862.  Agreement  to  sell  real  property. 

863.  Usual  covenants  in  deeds  of  grant 

864.  Language  of  usual  covenants. 

S  857.  An  agreement  for  sale  is  either: 

1.  An  agreement  to  sell ; 

2.  An  agreement  to  buy ;  or, 

3.  A  mutual  agreement  to  sell  and  buy. 
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§  858.  An  agreement  to  sell  is  a  contract  by  which  {fl^^^ 
one  engages,  for  a  price,  to  transfer  to  another  tlie 
title  to  a  certain  thing. 

5  859.  An  agreement  to  buy  is  a  contract  by  which  {^^^^ 
one  engages  to  accept  from  another,  and  pay  a  price 
for  the  title  to  a  certain  thing. 

g  860.  An  agreement  to  sell  and  hxxy  is  a  contract  ^^j^^* 
by  which  one  engages  to  transfer  the  title  to  a  cer-  ^^y- 
tain  thing  to  another,  who  engages  to  accept  the 
same  from  him,  and  to  pay  a  price  therefor. 

§861.  Anypropertywhich,  if  in  existence,  might  be  wbatmar 
the  subject  of  sale,  may  be  the  subject  of  an  agree-  -^^^^^ 
ment  for  sale,  whether  in  existence  or  not. 

Hale  V.  BawBOD,  4  C,  B.  [K  ^.],  86. 

§  862.  An  agreement  to  sell  real  property  binds  f/JJJ™Ji* 
the  seller  to  execute  a  grant  in  the  form  and  manner  property. 
prescribed  by  the  chapter  on  Transfers  of  Eeal 
Propbrtt. 

This  provision,  in  connection  with  that  to  which  it  refers, 
is  intended  to  provide  a  uniform  mode  of  transfer. 
There  can  be  very  little  question  that  no  more  could, 
even  now,  be  required  from  the  seller.  This  section 
will  give  the  buyer  a  right  to  insist  upon  a  simple 
and  well  known  conveyance,  if  he  desires  it. 

5  863.  An  agreement  on  the  part  of  a  seller  of  usnaicove- 

1  .1  *  .     -i     1  .         ii«nt8  In 

real  property  to  give  the  usual  covenants,  bmds  him  ^j^j  <>' 
to  insert  in  the  grant,  covenants  of  seizin,  quiet 
enjoyment,  further  assurance,  general  warranty,  and 
against  incumbrances. 

S  864.  The  covenants  mentioned  in  the  last  section  Jf^f^ 
must  be  in  substance  as  follows :  covananta, 

"The  party  of  the  first  part  covenants  with  the 
party  of  the  second  part,  that  the  former  is  now 
seized  in  fee  simple  of  the  property  granted ;  that 
the  latter  shall  enjoy  the  same  without  any  lawful 
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disturbance ;  that  the  same  is  free  from  all  incnm 
brances ;  that  the  party  of  the  first  part,  and  all  per- 
sons acquiring  any  interest  in  the  same  through  or 
for  him,  will,  on  demand,  execute  and  deliver  to  the 
party  of  the  second  part,  at  the  expense  of  the  latter, 
any  further  assurance  of  the  same  that  may  be  rea- 
sonably required ;  and  that  the  party  of  the  first  part 
mil  warrant  to  the  party  of  the  second  part  all  the 
said  property  against  every  person  lawfully  claiming 
the  same." 

This  provision  is  new.  Its  object  is  the  same  as  that  of 
section  485,  namely,  to  reduce  the  length  of  convej- 
anceSy  and  to  provide  a  plain  and  sufficient  form,  as  is 
done  by  the  English  statute,  8  &  9  Vict  c  119.  The 
conunissioners  believe  that  the  form  here  given  is  saflB> 
cient  to  cover  all  the  intricately  worded  stipulations 
usually  given  in  such  oMes. 


ARTICLE  m. 


FOBM   OP  THB  CONTRACT. 


Oontnct 
for  Mie  of 
personal 
property. 


SBonoK  865.  Contract  for  sale  of  personal  property. 

866.  Contract  to  manufacture. 

867.  Contract  for  sale  of  real  property. 

868.  Transfer  of  real  property. 

5  865.  No  sale  of  personal  property,  or  agreement 
to  buy^  or  sell  it,  for  a  price  of  fifty  dollars  or  more, 
is  valid  unless : 

1.  A  memorandum  of  the  contract,  showing  the 
parties,  their  consent,  and  the  subject  of  sale,  is  made 
in  writing,  and  subscribed*  by  the  party  to  be  diarged ; 
or, 

2.  The  buyer  accepts  and  receives'  part  of  the 
thing  sold,  or, when  it  consists  of  a  thing  in  action, 
-psLtt  of  the  evidences  thereof;  or, 

3.  The  buyer,  at  the  time  of  sale,*  pays  a  part  of 
the  price.' 

'  There  may  possibly  be  some  doubt  whether  a  simple 
contract  binding  one  to  buy,  but  not  binding  the 
other  to  sell,  is  now  within  (he  statute.  It  dearly 
ought  to  be  within  it, 
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'This  meanq  that  the  names  of  the  parties  must  be 
placed  at  the  foot  of  the  agreement  (James  v.  Fatten, 
6  K  r.,  10;  rev'g  a  C,  8  JBarb.,  344;  Davis  v. 
Shields,  26  Wend.,  341). 

*  It  is  not  essential  that  the  delivery  of  part  of  the  pro- 

perty should  take  place  at  the  time  of  sale  (Sprague 
V.  Blake,  20  WencL,  61 ;  M'Knight  v.  Dunlop,  6  JV:  Z, 
637 ;  overruling  Clark  t;.  Tucker,  2  Sandf.^  167 ;  Sey- 
mour V.  Davis,  id.,  239).  It  is  essential  not  only  that 
the  buyer  should  receive,  but  that  he  should  also 
accept  the  thing  sold  (Hunt  v.  Hecht,  8  Exch.,  814; 
Outwater  v.  Dodge,  6  Wend.,  397 ;  Kent  v.  Hutchin- 
son, 3  Bos.  <fc  Pul,  233). 

*  A  payment  after  the  sale  will  not  make  it  binding  (Bis- 

sell  V.  Balcom,  40  Barb.,  98). 

*  2  A  iSr.,  135,  §3. 

§  866.  An  agreement  to  manufacture  a  thing,  from  ^°*^^*® 
materials  furnished  by  the  manufacturer  or  by  an-  *""• 
other  person,  is  not  within  the  provisions  of  the  last 
section. 

Donovan  v.  Willson,  26  Barb.,  138 ;  Parker  v.  Schenck, 
28  Barb.,  38;  Courtwright  v.  Stewart,  19  Barb.,  466; 
Bronson  v.  Wiman,  10  Barb.,  406;  Bobertson  % 
Vaughn,  6  Sandf.,  1;  Sewall  v.  Fitch,  8  Cow.,  216; 
Crookshank  v,  Burrell,  18  Johns.,  58. 

S  867.  No  agreement  for  the  sale  of  real  property,  gJ^^'JJ*  j' 
or  of  any  estate  therein,  is  valid,  unless  a  memo-  JSJt/."^ 
randum  thereof,  showing  the  parties,  their  consent, 
and  the  subject  of  saleS  is  made  in  writing,  and  sub- 
scribed by  the  party  to  be  charged,*  or  unless  the 
contract  has  been  partially  performed  by  the  party 
seeking  topnibrce  it,  and  such  part  performance  has 
been  accepted  by  the  other.^ 

*  These  particulars  are  specifically  mentioned,  In  order  to 

avoid  the  possibility  of  an  interpretation  requiring 
the  consideration  to  be  stated. 
*%R.  S.,  135,  §  8 ;  except  that  "  the  party  to  be  charged  " 
is  substituted  for  "the  vendor,"  so  as  to  establirfi  ft 
rule  uniform  with  that  concerning  sales  of  personal 
property. 

*  2  A  iR,  135,  §  9,  retains  the  equitable  doctrines  of  part 

performance.  This  provision  is  doubtless  rather 
broader  than  the  rules  of  equity  would  sustain,  as  it 
has  always  been  required  that,  to  take  the  case  out 
of  th«  statute,  th»  par^  seeking  to  enlbroe  an  oral 
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contract  must  show  that  he  cannot  be  replaced  in  liis 
former  position  (Malins  v.  Brown,  ^  X.  T.,  403 
Bennett  v.  Abrams,  41  Barh.^  619 ;  "WTlliston  v.  WVL- 
listen,  id.,  635;  Lowry  ».  Tew,  3  Barb.  CK,  40t 
Rhodes  v,  Rhodes,  3  Sandf.  C?l,  2T9,-*  Wolfe  t 
Frost,  4  wi,  12 ;  German  v.  Machin,  6  Faige^  238 
Frame  v,  Dawson,  14  Ves.,  386.) 

But  it  is  to  be  remembered  that  the  equitable  doc- 
trine of  part  performance  was  always  in  contradic- 
tion of  the  letter  of  the  statute,  and  that  the  courts 
might  therefore  well  hesitate  to  go  so  far  as  their  sense 
of  abstract  justice  would  have  dictated.  In  reducing 
their  doctrines  to  the  form  of  a  statute,  it  seems  only 
proper  to  adopt  the  principle  which  lies  at  the  foun- 
dation of  those  decisions,  without  the  restrictaoas 
which  were  imposed  fVom  a  regard  for  the  adverse 
provisions  of  the  statute  of  frauds. 

This  provision  is  inserted  in  this  place,  instead  of 
being  left  to  the  chapter  on  Specific  Pebfobhaitce, 
because  it  is  thought  that  the  fusion  of  law  and 
equity  makes  this  the  proper  course. 

Tjnsferof      g  868.  The  fomi  of  a  transfer  of  real  property  is 
^^^'        described  by  the  chapter  on  such  transfers. 

See  section  485. 


CHAPTER  n. 

BIGHTS  AND  OBLIGATIONS  OF  THE  flTCTT.TCT^ 

Abtiolb    L  Rights  and  duties  before  deliveiy. 
XL  Delivery. 
UL  Warranty. 


ARTICLE  L 

EIGHTS  AND  DUTIES  BEFOBB  DEUVEBT. 

SiOilOK  869.  When  seller  must  act  as  depositary. 
870.  When  seller  may  resell 

S?t?aS"?      S  869.  After  personal  property  has  been  sold,  and 

depositary,   ^^yj  jjj^  delivery  is  completed,  the  seller  has  the 

rights  and  obligations  of  a  depositary  for  hire,^  except 

that  he  must  keep  the  property,  without  charge,  until 
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the  buyer  has  had  a  reasonable  opportunity  to  remove 
it.» 

'  The  seller  is  bound  to  keep  the  thing  sold  safdy,  even 
if  the  buyer  does  not  come  at  the  proper  time  to 
take  it  (Sheldon  v.  Skinner,  4  Wend,^  525).  But  he 
is  entitled  to  compensation  for  his  trouble  (id,)  And 
unquestionably  he  may  discharge  himself  of  the 
burden  upon  due  notice.  See  the  chapter  on  Deposit 
FOR  HiEE.  He  may  also  deposit  the  thing  with  a 
third  person  (Bement  v.  Smith,  15  WauL^  493). 

'  This  is  a  matter  of  course. 

S  870.  If  a  buyer  of  personal  property  does  not  whenwner 
pay  for  it  according  to  contract,  and  it  remains  in 
the  possession  of  the  seller,  after  payment  is  due,  the 
seller  may  rescind  the  sale,^  or  may  enforce  his  lien 
for  the  price  in  the  manner  prescribed  by  the  Title  on 
Liens.* 

*  Fancher  v.  Goodman,  29  Barb.,  315 ;  Kiel  v.  Cheres,  1 
Bail.  [S.  C],  537. 

•Fancher  v.  Goodman,  29  Barh.^  315;  Mallory  t;.  Lord, 
id.f  454 ;  Sands  t;.  Taylor,  5  Johns.^  395 ;  Bement 
r.  Smith,  15  Wend,,  497;  Bogart  v.  O'Regan,  1  R 
D.Smiih,  590;  Madean  v.  Dunn,  4  Bing,,  722. 


ARTICLE  n. 

DELXYEBY. 

Sbotioh  871.  Delivery  on  demand. 

872.  Delivery,  where  made. 

873.  Expense  of  transportation. 

874.  Notice  of  election  as  to  delivery. 

875.  Buyer's  directions  as  to  manner  of  sending  thing  sold. 

876.  DeUvery  to  be  within  reasonable  hours. 

S  871.  One  who  sells  personal  property,  whether  it  pgijgy  on 
was  in  his  possession  at  the  time  of  sale,  or  not» 
most  put  it  into  a  condition  fit  for  delivery,*  and 
deliver  it'  to  the  buyer  within  a  reasonable  time' 
after  demand,^  unless  he  has  a  lien  thereon. 

*  Gerard  v,  Prouty,  34  Barb,^  454. 

*  In  every  sale  there  is  an  implied  stipulation  to  deliver 

(Buddie  V,  Green,  27  X.  J.  [£e.]  33 ;  ^RitK  [Am. 
cd]  996),  which  is  brokttn  by  tb»  x^oMal  of  a  tUrd 
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person  in  possession,  even  though  ui^jnstiflable  on 
his  part  {lb.). 

•  Terwilliger  v.  Knapp,  2  R  D.  Smithy  86;  see  Kipp  v. 

Wiles,  3  Sandf.,  685. 

*  See  Jones  v.  Gibbons,  8  ExcJl^  922 ;  Bach  v.  Owen,  6 

T.  R,  409;  Radford  v.  Smith,  3  J£  d:  W,,  254. 

g  872.  Personal  property  sold  is  deliverable  at 
the  place  where  it  is  at  the  time  of  the  sale  or 
agreement  to  sell,*  or,  if  it  is  not  then  in  existence, 
it  is  deliverable  at  the  place  where  it  is  produced.* 

*  See  Bronsou  v.  Gleason,  7  Barb,^  472;  Barr  v.  Myers, 

3  Watt^  dk  S.,  29a. 

•  Rice  V.  Churchill,  2  Denio,  145. 


Expense  of 
tmnsporta* 
tion. 


§  873.  One  who  sells  personal  property  must  bring 
it  to  his  own  door,  or  other  convenient  place,  for  its 
acceptance  by  the  buyer,  but  further  transportation 
is  at  the  risk  and  expense  of  the  buyer. 


SwtiSo^lia  S  874.  When  either  party  to  a  contract  of  sale 
to  delivery,  jj^^  q^^  optiou  as  to  the  time,  place,  or  manner  of 
delivery,  he  must  give  the  other  party  reasonable 
notice  of  his  choice  ;*  and  if  he  does  not  give  such 
notice  within  a  reasonable  time,  his  right  of  option 
is  waived.' 

*  So  held  as  to  place  (Rogers  r.  Van  Hoesen,  12  Johns^ 
221 ;  Peck  v.  Hubbard,  11  Verm.^  612),  and  the  same 
principle  seems  to  applj  to  the  time  and  mode  of 
delivery. 

'The  obligation  is  not  extinguished  by  the  failure  of 
either  party  to  give  notice  of  his  election  as  to  the 
mode  of  its  performance  (Gilbert  v.  Danforth,  6  N.  K, 
585;  Livingston  v.  Miller,  11  td,  80). 


Bayer*! 
directions 
as  to  man- 
ner of  send- 
ing things 


§  875.  If  a  seller  agrees  to  send  the  thing  sold  to 
the  buyer,  he  must  follow  the  directions  of  the  latter 
as  to  the  manner  of  sending,  or  it  will  be  at  his  own 
risk  dining  its  transportation.  K  he  follows  such 
directions,  or  if,  in  the  absence  of  special  directions, 
he  uses  ordinary  care  in  forwarding  the  thing,  it  is  at 
the  risk  of  the  buyer. 

Bull  V.  Robison,  10  Exch,,  342 ;  Orcutt  v.  Nelson,  1  Gray, 
536:  Jones  v,  Sims,  6  Porter,  161. 
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S  876.  The  delivery  of  a  thinff  sold  can  be  oflfered  Denveryto 
or  demanded  only  within  reasonable  hours  of  the  day.  rcMonaw© 

Startup  t;.  Maodonald,  2M.diO^  395. 


ARTICLE  m. 

WABBANTY. 

SBOnoy  877.  "Warranty,  what 

878.  No  implied  warranty  in  mere  contract  of  sale. 

879.  Warranty  of  title  to  personal  property. 

880.  Warranty  on  sale  by  sample. 

881.  When  seller  knows  that  buyer  relies  on  his  statements,  &c. 

882.  Merchandise  not  in  existence. 

883.  Manufacturer's  warranty  against  latent  defects. 

884.  Thing  bought  for  particular  purpose. 

885.  When  thing  cannot  be  examined  by  buyer. 

886.  Trade  marks. 

887.  Other  marks. 

888.  Warranty  on  sale  of  written  instmment. 

889.  Warranty  of  provisions  for  domestic  use. 

890.  Warranty  on  sale  of  good  will 

891.  Warranty  upon  judicial  sale. 

892.  Effect  of  general  warranty. ' 

g  877.  A  warranty  is  an  engagement  by  which  a  warranty 
seller  assures  to  a  buyer  the  existence  of  some  fact 
affecting  the  transaction,  whether  past,  present,  or 
future. 

See  Roberts  v.  Morgan,  2  Cow,^  438 ;  Carley  v.  Wilkins, 
QBarh,,  557;  Cook  v.  Mosely,  13  Wend,,  277;  Endet 
V.  Scott,  11  iZZ.,  35 ;  Humphreys  t;.  ComUne,  8  Black/,^ 
508. 

g  878.  Except  as  prescribed  by  this  article,  a  mere  ^Jj^j}**^ 
contract  of  sale  or  agreement  to  sell  does  not  imply  ^l^^^ 
a  warranty. 

As  to  personal  property,  caveat  emptor  is  the  general 
rule  (Beime  v.  Dord,  5  K  F.,  98). 

As  to  real  property,  no  warranty  is  implied  from  a  deed 
(1  B.  S.,  738;  Huntly  v.  Waddell,  12  Ired.  Law  [K  a], 
32).  And  though  a  warranty  of  title  is  nominally  im- 
pUed  from  an  agreement  to  sell  land,  it  is  only  nominal, 
as  no  substantial  damages  can  be  recovered  (Conger  v. 
Weaver,  20  N.  K,  140;  Peters  v.  M'Keon,  41>e».,  646). 
except  in  case  of  fraud  (Trull  v.  Granger,  8  K,  K,  116)^ 
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Wftrranty 
of  title  to 


S  879.  One  who  sells  or  agrees  to  sell  personal 
PJJ^      property,  as  his  own,  thereby  warrants  that  he  has  a 
good^  and  unincumbered  title  thereto.^ 

*  Defreeze  v,  Trumper,  1  Johns.^  274;  Reid  v.  Barber,  3 
Cow.^  272;  and  see  Hoe  v.  Sanborn,  21  N.  F.,  555. 
Whether  this  warranty  is  now  implied,  where  the  pro- 
perty is  not  in  possession  of  the  vendor,  is  in  dispute. 
It  is  held  that  it  is  not,  in  M'Coy  v.  Archer,  3  Barb^ 
323 ;  Huntington  v.  Hall,  36  Me.,  501 ;  that  it  is,  in 
Smith  V.  Fairbanks,  7  Foster,  521 ;  see  Strong  v, 
Barnes,  11  Vt,  221.  It  certainly  is  implied,  when 
the  property  is  in  his  possession  (Burt  v.  Dewey,  31 
Barb.,  640). 

•  Dresser  v.  Ains worth,  9  Barb.,  619. 


Warrtntj 
on  Bale  bj 
■ample. 


g  880.  One  who  sells  or  agrees  to  sell  goods  by 
sample,  thereby  warrants  the  balk  to  be  equal  to  the 
sample. 

Waring  v.  Mason,  18  Wend.,  425;  Bradford  v.  Manley, 
13  Mass.,  139;  WUliams  v.  Spaflford,  8  Pick.,  250;  see 
Beime  v.  Dord,  5  K  T.,  95 ;  Hargous  v.  Stone,  id,  73. 


k^!!i?h]u  S  881.  One  who  sells  or  agrees  to  sell  personal  pro- 
S^iskfdS!  P^J^y»  knowing  that  the  buyer  relies  upon  his  advice 
m«it.ic  ^j,  judgment,  thereby  warrants  to  the  buyer  that 
neither  the  seller,  nor  any  agent  employed  by  him 
in  the  transaction,  knows  the  existence  of  any  fact 
concerning  the  thing  sold  which  would,  to  his  know- 
ledge, destroy  the  buyer's  inducement  to  buy. 

It  is  utterly  impossible  to  reconcile  the  cases  on  this  sub- 
ject. This  rule  is  perhaps  as  near  their  result  as  any 
that  could  be  stated  in  as  few  words  (see  Hoe  v.  San- 
born, 21  K.  Y.,  552;  Brown  v.  Montgomery,  20  id., 
487 ;  2  Kent  Com.,  480). 

It  will  be  observed  that  it  is  only  facta  concerning  ih6 
thing  that  are  required  to  be  disclosed.  This  restricts 
the  range  of  the  section  to  matters  which,  in  morals, 
ought  perhaps  to  be  disclosed  in  even  a  broader  class 
of  cases. 


gjj^j»^       S  882.  One  who  agrees  to  sell  merchandise  not  then 

tzittenoe.    j^  existence,  thereby  warrants  that  it  shall  be  sound 

and  merchantable^  at  the  place  of  production  con* 

templated  by  the  parties,  and  as  nearly  so,  at  the 
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place  of  delivery,  as  can  be  secured  by  reasonable 
care.' 

'  This  principle^  though  not  direetlj  abjudicated,  ia  dearij 
at  the  fouodation  of  the  decisions  in  regard  to  sales 
of  goods  to  be  manufactured  bj  the  seller  (see  §  883X 
and  is  a  necessary  corollary  of  the  rule  which  im- 
plies  a  warranty  of  goods  which  the  buyer  has  had 
no  opportunity  to  inspect  (see  g  885).  Hamilton  v, 
Ganyard,  34  Barb^  204,  supports  the  rule  here  stated. 

'  The  absolute  wftrranty  extends  only  to  the  place  of 
production.  The  inevitable  injuries  of  transporta- 
tion must  be  borne  by  the  buyer  (Bull  v.  Robison,  10 
ExcJl,  342).  But  of  course  this  is  to  be  construed 
in  view  of  the  intention  of  the  parties.  If  an  arti- 
cle is  purchasable  in  New  York,  in  perfect  condition, 
and  the  same  kind  of  thing  is  imported  fVom  London, 
but  is  always  injured  by  the  voyage,  the  seller  can- 
not compel  the  buyer  to  accept  the  latter  article, 
unless  the  parties  contemplated  London  as  the  place 
of  production. 

S  883.  One  who  sells  or  agrees  to  sell  an  article  of  Haimikcts* 
his  own  mannfacture,  thereby  warrants  it  to  be  free  ru|7^ 
from  any  latent  defect,  not  disclosed  to  the  buyer,  g^'**^ 
arising  from  the  process  of  manufacture,  and  also 
that  neither  he  nor  his  agent  in  such  manufacture 
has  knowingly  used  improper  materials  therein. 

Hoe  V.  Sanborn,  21  y.  F.,  652,  566. 

S  884.  One  who  manufactures  an  article  under  an  Thfnf 
order  for  a  particular  purpose,  warrants  by  the  sale  panicLr 
that  it  is  reasonably  fit  for  that  purpose. 

Brown  t;.  Edgington,  2  Jtfl  <£;(?.,  279;  Shepherd  v.  Pybus, 
3  ict,  868;  Howard  v.  Hoey,  23  Wend.,  351;  Jones  v. 
Bright,  5  Bing.j  633 ;  Beals  v.  Olmstead,  24  Verm^  114; 
see  Hoe  v.  Sanborn,  21  M  71,  652. 

S  885.  One  who  sells  or  agrees  to  sell  merchandise  wh«n 

^  thiiiff  can 

inaccessible  to  the  examination  of  the  buyer,  thereby  J^*,fj^«g 
wairants  that  it  is  sound  and  merchantable.  *»y^- 

Wieler  v.  Schilizzi,  17  C.  J?.,  619;  Cleu  v,  MTherson,  1 
Bosw.,  480;  Hamilton  v.  Ganyard,  34  Barb^  204^ 

g  886.  One  who  sells  or  agrees  to  sell  any  article  to  Trad^ 
which  there  is  afl^ed  or  attached  a  trade  mark,  there- 
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other 
marks. 


Warranty 
on  sale  of 
\rrltten 
tnstmment* 


Warranty 
of  provl- 
elons  for 
domestic 
use. 


by  warrants  that  mark  to  be  genuine,  and  lawfully 
used. 

From  Btat.  25  <fc  26  Vict.,  c.  88,  §  19.  This  statute 
enacts  that  this  warranty  can  be  dispensed  with  onlj 
by  a  written  refusal  to  warrant. 

S  887.  One  who  sells  or  agrees  to  sell  any  article 
to  which  there  is  affixed  or  attached  a  statement  or 
mark  to  express  the  quantity  or  quality  thereof,  or 
the  place  where  it  was,  in  whole  or  in  part,  produced, 
manufactured  or  prepared,  thereby  warrants  the  truth 
thereof. 

Prom  the  same  statute. 

g  888.  One  who  sells  or  agrees  to  sell  an  instru- 
ment purporting  to  bind  any  one  to  the  performance 
of  an  act,  thereby  warrants  the  instrument  to  be 
what  it  purports  to  be,*  and  to  be  binding  according 
to  its  purport  upon  all  the  parties  thereto;*  and  also 
warrants  that  he  has  no  knowledge  of  any  facts  which 
tend  to  prove  it  worthless,  such  as  the  insolvency  of 
any  of  the  parties  thereto,  where  that  is  material,^  the 
extinction  of  its  obligations,  or  its  invalidity  for  any 
cause.* 

*  Gumey  v,  Womersley,  4t  El  d:  Bl,  133;  Cabot  Bank 

V.  Morton,  4  Gray,  156;  Herrick  v.  Whitney,  16 
Johns.,  240;  Gompertz  v.  Bartlett,  2  EL  A  Bl,  849; 
Canal  Bank  t;.  Bank  of  Albany,  1  HUl,  287. 

'Delaware  Bank  v.  Jarvis,  20  N.  T.,  226;  Fumiss  v. 
Ferguson,  15  id,  437 ;  Young  v.  Cole,  2  Bing.  N.  C, 
724;  4iSbo«,489. 

'  In  some  cases  the  value  of  an  obligation  may  be  en- 
tirely independent  of  the  solvency  of  the  party 
bound  thereby,  as  for  example,  where  he  is  bound  to 
execute  a  power. 

*  Brown  v.  Montgomery,  20  N.  K,  287.    He  does  not 

warrant  the  solvency  of  the  parties  (Elwell  v.  Cham- 
berlain, 4  Bosuj.,  320). 

§  889.  One  who  makes  a  business^  of  selling  pro- 
visions for  domestic  use  warrants,  by  a  sale  thereof, 
to  one  who  buys  for  actual  consumption,  and  not  for 
the  purpose  of  sale,*  that  they  are  sound  and  whole- 
some.^ 
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»  Burnby  v.  BoUett,  16  if.  <fe  IT.,  644. 

■Moses  V,  Mead,  1  Denio,  370;  5  id.,  617;  Goldrich  v, 

Ryan,  3  E.  D.  Smith,  324;  Hyland  v.  Sherman,  2  id, 

234. 
•Van  Bracklin  v.  Fonda,  12  Johns.,  468.    In  a  recent 

English  decision  (Emmerton  v.  Mathews,  1  ff.ds  N., 

6S6),  it  was  held  that  no  such  warranty  is  implied; 

that  the  seller's  liability  rests  solely  upon  the  ground 

of  fraud ;  and,  therefore,  that  he  is  not  liable  unless 

he  knows  that  the  provisions  are  bad. 

S890.  One  who  sells  the  ffood  will  of  a  business,  warnmtT 
^  on  wile  of 

thereby  warrants  that  he  will  not  endeavor  to  draw  K««<iwiu. 
off  any  of  the  customers. 

§  891.  Upon  a  judicial  sale,*  the  only  warranty  7*^g. 
implied  is  that  the  seller  does  not  know  that  the  sale  ^^•^^ 
will  not  pass  a  good  title  to  the  property.* 

'  The  Monte  Allegre,  9  Wheat,  644 ;  Morgan  v,  Fencher, 
1  Blackf,,  10;  Bashore  v.  Whisler,  3  WaMs,  490. 

*  Peto  V.  Blades,  6  Tamnt^  657. 

S  892.  A  general  warranty  does  not  extend  to  street  or- 
defects  inconsistent  therewith,  of  which  the  buyer  wSJantr. 
was  then  aware,*  or  which  were  then  easily  discern- 
able  by  him,*  without  the  exercise  of  peculiar  skill; 
but  it  extends  to  all  other  defects.' 

*  Schuyler  v.  Russ,  2  Cat.,  202;  Long  v.  Hicks,  2  Humph,^ 

305 ;  Southern  v.  Howe,  2  RoUe,  5 ;  see  Bidwell  v. 
Northwestern  Ins.  Co.,  24  Nl  T.,  302. 

•  Horsfall  v.  Thomas,  1  HwlsL  <fc  CdU.,  90. 

•  Birdseye,  v.  Frost,  34  Barh.^  367. 


OHAPTEE  m. 

BIGHTS  AOT)  OBLIGATIONS  OF  THE  BUYBB. 

SEOnosr  893.  Price,  when  to  be  paid. 

894.  Right  to  inspect  goods. 

895.  Bights  in  case  of  breach  of  warranty. 
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g  893.  A  buyer  must  pay  the  price  of  the  thmg  sold 
on  its  delivery  ;^  and  must  take  it  away  within  a 
reasonable  time*  after  the  seller  offers  to  deliver  it.^ 

*  Tipton  V.  Feitner,  20  K.  T.,  423.    Of  course  this  rule, 

like  most  of  the  others,  may  be  varied  bj  agreement 
■  He  is  allowed  a  reasonable  time  for  this  purpose,  accord- 
ing to  circumstances  (Buddie  v.  Green,  21 L.  J.  [Ex.], 
33;  3R&N.  [Am,  ed],  996). 
'  The  seller  must  put  the  buyer  in  motion,  before  he  can 
take  advantage  of  this  provision  (Jones  v.  Gibbons, 
8  Exch.,  922). 

g  894.  On  an  agreement  for  sale,  with  warranty, 
the  buyer  has  a  right  to  inspect  the  thing  sold,  at  a 
reasonable  time,  before  accepting  it;  and  may  re- 
scind the  contract  if  the  seller  refuses  to  permit  him 
to  do  so. 

Lorymer  t;.  Smith,  1  S.  <ifc  C,  1 ;  2  D,  dt  E.,  23. 

S  895.  The  breach  of  a  warranty  entitles  the  buyer 
to  rescind  an  agreement  for  sale,*  but  not  an  exe- 
cuted sale,*  unless  the  warranty  was  intended  by  the 
parties  to  operate  as  a  condition.^ 

*  Barker  v.  Palmer,  ^  B.  d;  Aid.,  381 ;  see  Muller  v.  Eno, 

14  K,  n,  597,  610. 
'  There  has  been  much  doubt  upon  this  pomt,  but  it  is 
now  settled  that  a  warranty  is  not  presumptively 
a  condition  (Kieman  v.  Rocheleau,  6  Bosw.^  148; 
Voorhees  v.  Earl,  2  MU^  288;  Thornton  v.  Wynn, 
12  Wheat,  183;  Street  v.  Blay,  2  B,  db  Ad.,  466; 
Gompertz  v.  Denton,  1  Cr.  d:  M.,  207;  Parsons  v. 
Sexton,  4  C,  B.,  907 ;  see  Muller  v.  Eno,  14  K  Z, 
597 ;  Behn  v.  Bumess,  1  Best  dt  Sm,,  877). 

*  Bannerman  v.  White,  10  C.  B.  [N,  S.],  844. 


CHAPTEE  IV. 

SAIiE  BY  AUOnOK. 

fisonov  896.  Sale  by  auction,  what 

897.  Sale,  when  complete. 

898.  Withdrawal  of  bid. 

899.  Sale  under  written  conditions. 

900.  Rights  of  buyer  upon  sale  without  reserve. 

901.  By-bidding. 

902.  Auctioucer's  memorandum  of  sale. 
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§  896.  A  sale  by  auction  is  a  sale  by  public  outcry  saiaby 
to  the  highest  bidder  on  the  spot.  '^^^^ 

S  897.  A  sale  by  auction  is  complete  when  the  sjij.  when 
auctioneer  publicly  announces,  by  the  fall  of  his  ham- 
mer, or  in  any  other  customary  manner,  that  the 
thing  is  sold. 

S898.  Until  the  announcement  mentioned  in  the  ^*Jf^wi^ 
of  bid. 

last  section  has  been  made,  any  bidder  may  with- 
draw his  bid,^  if  he  does  so  in  a  manner  reasonably 
sufficient  to  bring  it  to  the  notice  of  the  auctioneer.' 

'  Payne  v.  Cave,  3  T.  i?.,  148. 

■Jones  V.  Nanney,  11  FncCy  103;  M^Ckl^  39. 

S  899.  When  a  sale  by  auction  is  made  upon  writ-  ^^^^^^ 
ten  or  printed  conditions,  such  conditions  cannot  be  condiaoni. 
modified  by  any  oral  declaration  of  the  auctioneer, 
except  so  far  as  they  are  for  his  own  benefit. 

Shelton  v.  Livius,  2  O.  <£;«/!,  41 1 ;  Bradshaw  v.  Bennett, 
6  Car.  dt  P.,  48;  Powell  v.  Edmunds,  12  East^  6. 

S900.  If,  at  a  sale  by  auction,  the  auctioneer.  Rights  of 
having  authority  to  do  so,  publicly  announces  that  ••^1^'' 

,  .,,,.,,  ,  00^  reserve 

the  sale  will  be  without  reserve,  or  makes  any  an- 
nouncement equivalent  thereto,  the  highest  bidder 
in  good  faith  has  an  absolute  right  to  the  completion 
of  the  sale  to  him ;  and  upon  such  a  sale,  bids  by 
the  seller  or  any  agent  for  him  are  void. 

Warlow  V.  Harrison,  I  El  db  El,  309;  6  Jur.  [K  5.],  66; 
29  L.  J.  [Q.  B.l  14. 

The  Revised  Statutes  (i.  629,  §  2)  prescribe  that  "goodi 
sold  by  anotion  shall  in  all  cases  be  struck  off  to  the 
highest  bidder."  This  section  does  not  appear  to  have 
been  construed  as  meaning  that  goods  offered  at  auction 
cannot  be  withdrawn. 

§901.  The  employment  by  a  seller  at  a  sale  by  ByWddinc 
auction,  without  the  knowledge  of  the  buyer,  of  any 
person  to  bid  at  the  sale,  without  an  intention  on  the 
part  of  such  bidder  to  buy,  and  on  the  part  of  the 
seller  to  enforce  his  bid,  is  a  fraud  upon  the  buyer, 
which  entitles  him  to  rescind  his  purchase. 
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Green  t;.  Baveratock,  14  C.  B.  [K.  S.\  204;  Crowdcr  v, 
Austin,  3  Bing.,  368;  Rex  v.  Marsh,  3  T.  &  J,  331; 
Howard  v.  Castle,  6  T.  R,  642;  Wheeler  v.  Collier, 
Moo.  dbJf.j  126;  Baham  v.  Bach,  13  Xa.,  287;  Mon- 
crie£f  v.  Goldsborough,  4  ffarr.  ds  McK^  282 ;  Donald- 
son V.  M'Roj,  1  P.  A,  Brawnej  346;  Thomett  v.  Haines, 
15  M.  &  W,,  371.  But  see  Woodward  v.  Miller,  2 
Cofly.,  279;  Bramley  v.  Alt,  3  Yes.^  619,  «,;  Smith  v. 
Clarke,  12  Fe^.,  477.  This  rule  is  sustained  in  all  its 
stringency,  by  Chancellor  Kent  (2  Kerd  Com.^  639). 


Anction- 
ecr'B  memo- 
random  of 
•ale. 


S  902.  When  property  is  sold  by  auction,  the  auc- 
tioneer, or  his  partner  or  clerk,  may  enter  in  a  sale 
book,  at  the  time  of  the  sale,  a  memorandum  speci- 
fying the  name  of  the  person  for  whom  he  sells,  the 
thing  sold,  the  price,  the  terms  of  sale,  and  the  name 
of  the  buyer.  A  memorandum  thus  made  binds 
both  the  parties  in  the  same  manner  as  if  made 
by  themselves. 

2  IL  8.^  136,  modified  in  form,  but  not  in  effect. 


TITLE  11. 

EXCHANGE. 

SBonoir  903.  Exchange,  what 

904.  Form  of  contract 

905.  Parties  have  rights  and  obligations  of  sellera  and  buyers. 

906.  Warranty  of  money. 


Exchange^ 
what. 


g  903.  Exchange  is  a  contract  by  which  the  parties 
mutually  give,  or  agree  to  give,  one  thing  for  another, 
neither  thing,  or  both  things,  being  money  only. 


©?^St  S  904.  The  provisions  of  section  865  apply  to  all 

exchanges  in  which  the  value  of  the  thing  to  be  given 
by  either  party  is  fifty  dollars  or  more. 


Parties 
have  rights 


haveriffhts       S  905*  The  provisions  of  the  Title  on  Sale  apply 
tions  of  wi-  to  exchanges.    Each  party  has  the  rights  and  obliga- 
tions of  a  seller  as  to  the  thing  which  he  gives,  and 
of  a  buyer  as  to  that  which  he  takes. 


lersand 
buyers. 
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S  906.  On  an  exchange  of  money,  each  party  there-  warranty 
by  warrants  the  genuineness  of  the  money  given  by 
him. 

See  Timmins  t;.  Gibbina,  18  Q.  Ry*l22;  Young  v.  Cole,  3 
Bing.  N,  O,  724 ;  4  Scott,  489. 


TITLE  III. 

DEPOSIT. 

Chapter  I.  Deposit  in  general. 
IT.  Deposit  for  keeping. 
ILL  Deposit  for  exchange. 

CHAPTER  I. 

DEPOSIT   m  GENERAL. 

AsncLB  I.  Nature  and  creation  of  deposit 
n.  Obligations  of  the  depositar  j. 

ARTICLE  I. 

KATT7BE  AND   CBEATION  OF  DEPOSIT. 

SlcnON  907.  Deposit,  kinds  of. 

908.  Voluntary  deposit,  how  made. 

909,  910.  Involuntary  deposit,  how  made. 

911.  Deposit  for  keeping,  what. 

912.  Deposit  for  exchange,  what. 

S  907.  A  deposit  may  be  voluntary  or  involuntary ;  Deposit 
and  for  safe  keeping  or  for  exchange. 

g  908.  A  voluntary  deposit  is  made  by  one  giving  voluntary 
to   another,  with   his   consent,  the   possession   of  bow^iide. 
personal  property  to  keep  for  the  benefit  of  the 
former,  or  of  a  third  party.    The  person  giving  is 
called  the  depositor,  and  the  person  receiving  the 
depositary. 
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toJJ^dlJo.        S  909.  An  involuntary  deposit  is  made : 
miie?^  1.  By  the  accidental  leaving  or  placing  of  per- 

sonal   property  in   the  possession  of  any  person, 
without  negligence  on  the  part  of  its  owner ;  or, 

2.  In  cases  of  fire,  shipwreck,  inundation,  insur- 
rection, riot,  or  like  extraordinary  emergencies,  by 
the  owner  of  personal  property  committing  it,  out 
•  of  necessity,  to  the  care  of  any  person. 

**•  S  910-  The  person  with  whom  a  thing  is  deposited, 

in  the  manner  described  in  the  last  section,  is  bound 
to  take  charge  of  it,  if  able  to  do  so. 

SSPptog/'^      S  911.  A  deposit  for  keeping  is  one  in  which  the 
^^^         depositary  is  bound  to  return  the  identical  thing 
deposited. 

S^gJr      S  912.  A  deposit  for  exchange  is  one  in  which  the 
^^^         depositary  is  only  bound  to  return  a  thing  corre- 
sponding in  kind  to  that  which  is  deposited. 


ARTICLE  n. 

OBLIGATIONS  OF  THB  DSPOSITABT. 

Sbctiok  913.  Depositary  must  deliver  on  demand. 
^  914.  No  obligation  to  deliver  without  demand. 

916.  Place  of  delivery. 

916.  Notice  to  owner  of  adverse  claim. 

917.  Notice  to  owner  of  tbing  wrongfully  detained. 

918.  Delivery  of  thing  owned  jointly,  &c. 

ronKdiJ?  S  913.  'A  depositary  must  deliver  the  thing  to  the 
ijrer  on  persou  for  whose  benefit  it  was  deposited,  on  demand, 
whether  the  deposit  was  made  for  a  specified  time  or 
noty^  unless  he  has  a  lien  upon  the  thing  deposited, 
or  has  been  forbidden  or  prevented  fi-om  doing  so  by 
the  real  owner  thereof,'  or  by  the  act  of  the  law,' 
and  has  given  the  notice  required  by  section  916.^ 

*  Obviously,  the  depositary  has  no  interest  in  the  pro- 
longation of  the  deposit,  and  therefore  has  no  right 
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to  insist  apon  it.  He  may  be  entitled  to  ooropensa- 
tion  for  the  whole  period  originally  agreed  upon,  but 
that  is  another  matter. 

■  Bates  V.  Stanton,  1  2>acr,  79 ;  Hardman  v.  Wilcock,  9 
Bing^  378;  King  v,  Richards,  6  WharL,  418.  In 
other  cases,  the  depositary  cannot  dispute  his  de- 
positor's title  (see  Marvin  t?.  Ellwood,  11  Paige^  365, 
376;  Gosling  v.  Bimey,  6  Bing.,  339;  Hall  v.  Griffin, 
10  id,  246;  Kicman  v.  Sanders,  6  Ad.  d;  EL,  516). 

•Blivenv.  Hudson  River  R.  R.  Co.,  35  Barb.,  188;  see 
Stamford  Steamboat  Co.  v.  Gibbons,  9  Whid.,  327 ; 
Edson  V.  Weston,  7  Cow.,  278. 

*  Scrantom  v.  Farmers'  and  Mech.  Bk.,  24  N.  K,  424. 

427,  by  SUTOBRLAND,  J. 

§  914.  A  depositary  is  not  bound  to  deliver  a  thing  Noohiiga- 
deposited  without  demand,  even  where  the  deposit  is  JjIf^J]^^^ 
made  for  a  specified  time. 

See  Phelps  v.  Bostwick,  22  Barb.,  314 ;  Downes  v.  Phoenix 
Bank,  6  Hill,  297  ;  Brown  t;.  Cook,  9  Johns.,  361. 

§  915.  A  depositary  must  deliver  the  thing  deposited  JJ«<;^^«' 
at  his  residence  or  place  of  business,  as  may  be  most 
convenient  for  him. 

g  916.  A  depositary  must  give  prompt  notice  to  ^^^^^^ 
the  person  for  whose  benefit  the  deposit  was  made,  ^^^ 
of  any  proceedings  taken  adversely  to  his  interest  in 
the  thing  deposited,  which  may  tend  to  excuse  the 
depositary  from  delivering  the  thing  to  hiin. 

See  Scrantom  r.  Farmers'  &  Mech.  Bk.,  24  K.  Y.,  424 

§  917.  A  depositary,  who  believes  that  a  thing  de-  ^^\l^^^ 
posited  with  him  is  wrongfully  detained  from  its  true  wrougfnuy 
owner,  may  give  him  notice  of  the  deposit ;  and  if  ^«^*"*^ 
within  a  reasonable  time  afterwards  he  does  not  claim 
it,  and  sufiiciently  establish  his  right  thereto,  and 
indemnify  the  depositary  against  the  claim  of  the 
depositor,  the  depositary  is  exonerated  from  liability 
to  the  person  to  whom  he  gave  the  notice,  upon 
returning  the  thing  to  the  depositor,  or  assuming,  in 
good  faith,  a  new  obligation  changing  his  position 
in  respect  to  the  thing,  to  his  prejudice. 

ICodifled  from  Cq<U  La^  2931 ;  Story  BaUm^  §§  102, 108. 
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§  918.  If  a  thing  deposited  is  owned  jointly  or  in 
common  by  persons  who  cannot  agree  upon  the  man- 
ner of  its  delivery,  the  depositary  may  deliver  to  each 
his  proper  share  thereof,  if  it  can  be  done  without 
injury  to  the  thing. 

This  provision  is  new,  but  is  intended  to  obviate  a  diffi- 
culty  which  may  sometimes  arise. 


OHAPTEE  n. 

DEPOSIT  FOR  KEEPING. 

Article    I.  General  provisions. 

II.  Gratuitous  deposit 
m.  Storage. 
IV.  Inn  keepers. 

V.  Finding. 


l»epontor 

ma«t  In- 
demnity 
depositary. 


ARTICLE  I. 

GENERAL  PEOVISIOKS. 

SlOTlON  919.  Depositor  must  indemnify  depositary. 

920.  Obligation  of  depositary  of  animals. 

921.  Obligations  as  to  use  of  thing  deposited. 

922.  Liability  for  damage  arising  from  wrongf\il  use. 

923.  Sale  of  thing  in  danger  of  perishing. 

924.  Injury  to,  or  loss  of  thing  deposited. 

925.  Service  rendered  by  depositary. 

926.  Extent  of  his  liability  for  negligence. 

§  919.  A  depositor  must  indemnify  the  depositary : 

1.  For  all  damage  caused  to  him  by  the  defects  or 
vices  of  the  thing  deposited ;  and, 

2.  For  all  expenses  necessarily  incurred  by  him 
about  the  thing,  other  than  such  as  are  involved  in 
the  nature  of  the  undertaking. 

Code  La,,  2931 ;  Code  Kapoleon^  1947. 


?f*d^OTi?       S  920.  A  depositary  of  living  animals  must  pro* 
tog^of  ani.  yi(|^  tij^m  ^jtjj  suitable  food  and  shelter,  and  treat 


them  kindly. 
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S  921.  A  depositary  may  not  use  the  thing  depo-  obngations 

,       -  .     .  X  1      /%  .   ,       a:«  to  ime  of 

Sited,  or  permit  it  to  be  used,  for  any  purpose,  with-  ^^^^'«^^^ 
out  the  consent  of  the  depositor.^  He  may  not,  if  it  is 
purposely  fastened  by  the  depositor,  open  it  without 
the  consent  of  the  latter,  except  in  case  of  necessity** 

*  story  (m  BaUm.,  §  89;   Code  Leu,  2911. 
■  Story  on  Bailm,,  §  92 ;   Codi  La.,  2914. 

§  922.  A  depositary  is  liable  for  any  damage  hap-  L»»w"ty 

peniug  to  the  thing  deposited  during  his  wrongful  y^^ng 

use  thereof,  unless  such  damage  must  inevitably  have  J^**"^^^ 
happened  though  the  property  had  not  been  thus  used. 

SUrry  on  BaUm.,  §§  413  to  413  d 

S  923.  K  a  thing  deposited  is  in  actual  danger  of  saie  or 
perishing  before  instructions  can  be  obtained  from  ^Jj?£^^j«' 
the  depositor,  the  depositary  may  sell  it  for  the  best 
price  obtainable,  and  retain  the  proceeds  as  a  deposit, 
giving  immediate  notice  of  his  proceedings  to  the 
depositor. 

Story  on  Bailm.,  §  97. 

5  924.  K  a  thing  is  lost  or  injured  during  its  injury  to.  or 
deposit,  and  the  depositary  refuses  to  inform  the  deposited. 
depositor  of  the  circumstances  under  which  the  loss 
or  injury  occurred,  so  far  as  he  has  information  con- 
cerning them,  or  willfully  misrepresents  the  circum- 
stances to  him,  the  depositary  is  presumed  to  have 
willfully  or  by  gross  negligence  permitted  the  loss  or 
injury  to  occur. 

There  is  no  express  authority  for  this  provision,  but  it 
seems  to  be  reasonable. 

g  925.  So  far  as  any  service  is  rendered  by  a  depo-  service  wn. 

sitary,  or  required  from  him,  his  duties  and  liabilities  deJ^aitJry. 
are  prescribed  by  the  Title  on  Employment  and 
Sebvice. 

S  926.  The  liability  of  a  depositary  for  negligence  Extent  of 
is  limited  to  the  amount  which  he  is  informed  or  has  fo?negii-  ^ 

gCDCO. 

reason  to  suppose  the  thing  deposited  to  be  worth. 

See  Story  on  Baitm.,  §  77. 
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ARTICLE  n. 


Gntnltou 

depottt, 

what 


GRATUITOUS  DEPOSIT. 

SlonOK  92t.  Gratuitous  deposit^  what 

928.  Nature  of  involuntary  deposit 

929.  Degree  of  care  required  of  gratuitous  depositaiy. 

930.  His  duties  cease,  when. 

S  927.  Gratuitous  deposit  is  a  deposit  for  which  the 
depositary  receives  no  consideration  beyond  the  mere 
possession  of  the  thing  deposited. 


SvSSiulry      §  ^28.  An  involuntary  deposit  is  gratuitous,  the 
deposit.      depositary  being  entitled  to  no  reward. 


Degree  of 
carere- 
qoired  of 
gratnitons 
depositary. 

His  daUes 

cease, 

when. 


g  929.  A  gratuitous  depositary  must  use  at  least 
slight  care  for  the  preservation  of  the  thing  deposited. 

§  930.  The  duties  of  a  gratuitous  depositary  cease: 

1.  Upon  his  restoring  the  thing  deposited  to  its 
owner;  or, 

2.  Upon  his  giving  reasonable  notice  to  the  owner 
to  remove  it,  and  the  owner  failing  to  do  so  within 
a  reasonable  time.^  But  an  involuntary  depositary, 
under  subdivision  2  of  section  909,  cannot  give  such 
notice  until  the  emergency  which  gave  rise  to  the 
deposit  is  past. 

^  Roulston  V.  McClelland,  2  K  D.  Smith,  60. 


D^HMtt 

for  hire. 


ARTICLE  in. 

STORAGE. 

8BcnOH93l.  Deposit  for  hire. 

932.  Degree  of  care  required  of  depositary  for  hire. 

933.  Rate  of  compensation  for  fraction  of  a  week,  &a 

934.  935.  Termination  of  deposit 

S  931.  A  deposit  not  gratuitous  is  called  storage. 
The  depositary  in  such  case  is  called  a  depositary  for 
hire. 
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of 


g  932.  A  depositary  for  hire  must  use  at  least  ordi-  J«g^| 
nary  care  for  the  preservation  of  the  thing  deposited.  S'e^oiTury 

for  hire. 

g  938.  In  the  absence  of  a  different  agreement  or  Rate  of 
usage,  a  depositary  for  hire  is  entitled  to  one  week's  tuS^fo?"*^ 
hire  for  the  sustenance  and  shelter  of  living  animals  J^®®^ 
during  any  fraction  of  a  week,  and  to  half  a  month's 
hire  for  the  storage  of  any  other  property  during  any 
fraction  of  a  half  month. 

This  is  believed  to  be  the  general  usage,  especially  in  the 
city  of  New  York. 

§  934.  In  the  absence  of  an  agreement  as  to  the  Termina 
length  of  time  during  which  a  deposit  is  to  continue,  depoBit. 
it  may  be  terminated  by  the  depositor  at  any  time, 
and  by  the  depositary  upon  reasonable  notice. 

S  935.  Notwithstanding  an  agreement  respecting  m. 
the  length  of  time  during  which  a  deposit  is  to  con- 
tinue, it  may  be  terminated  by  the  depositor,  on 
paying  all  that  would  become  due  to  the  depositary 
in  case  of  the  deposit  so  continuing. 


ARTICLE  IV. 

INNEIEEPEBS. 

SscnoH  936.  Innkeeper's  liability.  • 

937.  How  exempted  from  liability. 

S  936.  An  innkeeper  is  liable  for  all  losses^  of,  or  inn-keep. 
mjuries*  to,  personal  property  placed  by  his  guests^  ^^^y- 
under  his  care,*  unless  occasioned  by  an  irresistible 
superhuman  cause,  by  a  public  enemy,'  by  the  negli- 
gence of  the  owner ,^  or  by  the  act  of  some  one  whom 
he  brought  into  the  inn.'' 

*  Gile  r.  Libby,  36  £arb.t  10 ;  Clute  v.  Wiggins,  14  Johns,, 
175. 

■  Washburn  v.  Jones,  14  Barh.^  193;  Shaw  v.  Berry,  31 

Me^  478;  see  Dawson  v.  Chamney,  5  Q,  R,  164. 

■  Ingalsbee  v.  Wood,  36  Barb.,  452 ;  Hursh  v.  Byers,  29 

Mo.,  469;  Ewart  v.  Stark,  8  Bich.  X.,  423;  Grinnell 
V.  Coolly  3  MiU,  485;  Wintermute  v,  Clarke,  6  Sancff., 
87 
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242;  Gelley  v.  Clerk,  Cro.  Jac.,  188;  see  Washburn 
v.  Jones,  14  Barh.^  193 ;  McDonald  v.  Kdgerton,  5  id„ 
560;  Berkshire  Woolen  Co.  v.  Proctor,  7  Gush,,  417. 

*  McDonald  v.  Edgerton,  5  Barh.^  560 ;  Piper  v.  Manny, 

21  Wend.,  282;  Clute  v.  Wiggins,  14  Johns^  175; 
Richmond  v.  Smith,  8  ,0.  <fe  C,  9 ;  Burgess  v.  Cle- 
ments, ^  M.  ds  Selw.,  306.  The  innkeeper  is  not 
responsible  for  goods  which  are  not,  in  any  proper 
sense,  under  his  charge  (Famworth  v.  Packwood,  1 
Siar1i.y  249;  Sneider  v.  Geiss,  1  Teates,  34;  Hawley 
V.  Smith,  25  Wend,,  642 ;  see  Burgess  v.  Clements,  4 
M.  dk  Selw.,  306). 

*  The  liability  of  an  innkeeper  is  regarded  as  the  same 

as  that  of  a  common  carrier,  according  to  the  weight 
of  American  authority  (Hulett  v.  Swift,  42  Barb., 
230;  Piper  v.  Manny,  21  Wend.,  282;  Clute  v.  Wig- 
gins, 14  Johns.,  175;  Shaw  v.  Berry,  31  Me.,  478; 
Mateer  v.  Brown,  1  Cal,  221 ;  see  McDonald  v. 
Edgerton,  5  Barb.,  560;  Richmond  v.  Smith,  8  B. 
&  C,  9.)  To  the  contrary,  see  Merritt  v.  Claghom, 
23  Vt,  177 ;  Dawson  v.  Chamney,  5  Q.  R,  164. 

*  Purvis  V.  Coleman,  21  ^  Y.,  Ill ;  Armistead  v.  Wilde, 

17  Q,  R,  261;  Burgess  v.  Clements,  ^  M.  &  Seiw,, 
306;  Fowler  v.  Dorlon,  24  Barb.,  384. 
'  Oalye'a  Case,  8  Co.  Hep.,  32. 

Howes-         5  937.  If  an  innkeeper  keeps  a  fireproof  safe,  and 

empted  .  _ 

^miia.  gives  notice  to  a  guest,  either  personally,  or  by  put- 
ting up  a  printed  notice  in  a  prominent  place  in  the 
room  occupied  by  the  guest,  that  he  keeps  such  a 
safe,  and  will  not  be  liable  for  money,  jewelry,  docu- 
ments, or  other  articles  of  unusual  value  and  small 
compass,  unless  placed  therein,  he  is  not  liable, 
except  so  far  as  his  own  acts  contribute  thereto,  for 
any  loss  of,  or  injury  to,  such  articles,  if  not  deposited 
with  him,  and  not  required  by  the  guest  for  present 
use. 

Laws  1855,  ch.  421;  Purvis  v.  Coleman,  21  y.  7.,  Ill 


ARTICLE  V. 

FINDING. 


Sionoir  938.  Obligation  of  finder. 

939.  Finder  to  notify  owner. 

940.  Claimant  to  prove  ownership. 

941.  Reward,  ^.,  to  finder. 
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942.  Finder  may  put  thing  found  on  storage. 

943.  When  finder  may  sell  the  thing  found. 

944.  How  sale  is  to  be  made. 

945.  Surrender  of  thing  to  the  finder. 

946.  Thing  abandoned. 

S  938.  One  who  finds  a  thing  lost,  is  not  bound  obiigttioa 
to  take  charge  of  it,  but  if  he  does  so,  he  is  thence-  ^      ^' 
forward  a  depositary  for  the  owner,^  with  the  rights 
and  obligations  of  a  depositary  for  hire.* 

*  Isaac  V.  Clark,  2  Bukt,  306. 

'  This  section,  and  some  of  the  ensuing  ones,  differ  mate- 
rially from  the  common  law,  under  which  the  finder 
is  a  gratuitous  depositary.  Mr.  Justice  Story  con- 
sidered the  law  in  this  respect  to  be  unsatisfactory, 
and  the  conmiissioners  have  altered  it,  giving  the 
finder  a  reward,  and  holding  him  to  a  corresponding 
accountability.    This  is  more  just  to  both  parties. 

§  939.  If  the  finder  of  a  thing  knows  or  suspects  Finder 
who  is  the  owner,  he  must,  with  reasonable  diligence,  o^w. 
give  him  notice  of  the  finding;  and  if  he  fails  to  do 
so,  he  is  liable  in  damages  to  the  owner,  and  has  no 
claim  to  any  reward  offered  by  him  for  the  recovery 
of  the  thing,  or  to  any  compensation  for  his  trouble 
or  expenses. 

This  provision  is  manifestly  just,  and  is  probably  in 
accordance  with  the  present  law. 

§  940.  The  finder  of  a  thing  may,  in  good  faith,  cuimantto 
before  giving  it  up,  require  reasonable  proof  of  owner*  eriWp. 
ship  from  any  person  claiming  it. 

Isaac  V.  Clark,  2  Bulsty  806. 

§  941.  The  finder  of  a  thing  is  entitled  to  compen-  Reward, 
sation  for  all  expenses  necessarily  incurred  by  him  n^^ 
in  its  preservation,  and  for  any  other  service  neces- 
sarily performed  by  him  about  it,  and  to  a  reasonable 
reward  for  keeping  it. 

See  Story  Bailm.^  g  121  a;  Nicholson  v.  Chapman,  2  E. 
Bl,  254. 

S  942.  The  finder  of  a  thing  may  exonerate  him-  ^^f^^^ 
self  from  liability  at  any  time,  by  placing  it  on  **^*^ 
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storage  with  any  responsible  person  of  good  charac- 
ter, at  a  reasonable  expense. 

It  does  not  seem  just  to  compel  the  finder  to  keep  the 
property  in  his  own  charge.  On  the  other  hand,  he 
should  not  be  allowed  to  put  the  loser  to  unnecessary 
expense. 

S  943.  The  finder  of  a  thing  may  sell  it,  if  it  is 
a  thing  which  is  commonly  the  subject  of  sale,  when 
the  owner  cannot  with  reasonable  diligence  be  found, 
or,  being  found,  refuses  upon  demand  to  pay  the  law- 
ful charges  of  the  finder,  in  the  following  cases : 

1.  When  the  thing  is  in  danger  of  perishing,  or 
of  losing  the  greater  part  of  its  value ;  or, 

2.  When  the  lawful  charges  of  the  finder  amount 
to  two-thirds  of  its  value. 

Tliia  provision  is  new. 

§  944.  A  sale  under  the  provisions  of  the  last  sec- 
tion must  be  made  in  the  same  manner  as  the  sale 
of  a  thing  pledged. 

For  the  rules  governing  such  a  sale,  see  the  chapter  on 
Pledge. 

g  945.  The  owner  of  a  thing  found  may  exonerate 
himself  from  the  claims  of  the  finder  by  surrender- 
ing it  to  him  in  satisfaction  thereof. 

This  provision  cannot  be  supported  by  the  citation  of 
any  positive  authority,  but  seems  proper,  in  order  to 
prevent  owners  from  being  made  responsible  for  ex- 
cessive expenses. 

§  946.  The  provisions  of  this  article  have  no  ap- 
plication ta  things  which  have  been  intentionally 
abandoned  by  their  owners. 

In  McGoon  v.  Ankeny,  11  iBL,  558,  it  was  very  properly 
held  that  the  finder  of  a  thing,  which  the  owner  had 
intentionally  thrown  away,  acquired  an  absolute  title 
thereto. 
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CHAPTEE  m. 

DEPOSIT  FOR  EXCHAJ^GB. 

Section  94*7.  Kelatioxis  of  the  parties. 

§  947.  A  deposit  for  exchange  transfers  to  the  de-  Reutioni 
positary  the  title  to  the  thing  deposited,  and  creates  v^^^ 
between  him  and  the  depositor  the  relation  of  debtor 
and  creditor  merely. 

Chapman  v.  White,  6  K  T.^  412 ;  Lund  v.  Seamen^s  Say- 
ings Bank,  37  Barh^  129;  Marsh  v.  Oneida  Central 
Bank,  34  id,  698 ;  Commercial  Bank  v.  Hughes,  17 
Wend.,  94;  Matter  of  Franklin  Bank,  1  Pccigey  249. 

TITLE  IV. 

LOAN. 

Chapter    L  Loan  for  us& 

n.  Loan  for  exchanga. 
UL  Loan  of  money. 

CHAPTEE  I. 

LOAN  FOB  USB. 

Sbctioh  948.  Loan,  what 

949.  Title  to  property  lent 

950,  951.  Care  required  of  borrower. 

952.  Degree  of  skill 

953.  Borrower,  when  to  repair  injaries. 

954.  Use  of  thing  lent 

955.  Helending,  forbidden. 

956.  Borrower,  when  to  bear  expenses. 

957.  Lender  liable  for  defects. 

958.  Lender  may  require  return  of  thing  lent 

959.  When  returnable  without  demand. 

960.  Place  of  return. 

S  948.  A  loan  for  use  is  a  contract  by  which  one  Lo«i,wiiat 
gives  to  another  the  temporary  possession  and  use 
of  personal  property,  and  the  latter  agrees  to  return 
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the  same  thing  to  him  at  a  fiiture  time,  without 
reward  for  its  use. 

Titinto  g  949.  A  loan  for  use  does  not  transfer  the  title  to 

I>roperty  ^^ 

^^-  the  thing;  and  all  its  increase  during  the  period  of 

the  loan  belongs  to  the  lender. 
Care  re-  (J  950.  A  borrower  for  use  must  use  great  care  for 

qntred  of  **^  ^ 

borrow«r.  the  preservation  in  safety  and  in  good  condition  of 
the  thing  lent. 

Scranton  v.  Baxter,  4  Sand/.,  5 ;  Phillips  v.  Condon,  14 
IK,  84;  see  Howard  v.  Baboock,  21  id,  259. 

M.  g  951.  One  who  borrows  a  living  animal  for  use, 

must  treat  it  with  great  kindness,  and  provide  every- 
thing necessary  and  suitable  for  it. 

D^reeof  g  952.  A  borrowcr  for  use  is  bound  to  have  and  to 
exercise  such  skill  in  the  care  of  the  thing  lent,  as 
he  causes  the  lender  to  believe  him  to  possess. 

story  on  Bailm.^  §  237. 

Sh^uJ^       S  953.  A  borrower  for  use  must  repair  all  deteriora- 
Jfpj^^""  tions  or  injuries  to  the  thing  lent,  which  are  occa- 
sioned by  his  negligence,  however  slight. 

Stal'ient.  S  954.  The  borrower  of  a  thing  for  use  may  use  it 
for  such  purposes  only  as  the  lender  might  reason- 
ably anticipate  at  the  time  of  lending. 

story  on  BaUm.,  §  232. 

fo^bSSdML  S  955.  The  borrower  of  a  thing  for  use  must  not 
part  with  it  to  a  third  person,  without  the  consent  of 
the  lender. 

Story  on  Bcutm.^  g  234;  Esmaj  v.  Fanning,  9  Barb,f  1*1  S; 
5  JBbw,  iV.,  228;  see  Bringloe  v.  Morrice,  1  Mod^ 
210. 

5j^|^«.        §  956.  The  borrower  of  a  thing  for  use  must  bear 

bjtf  expen-  all  its  cxpeuses  during  the  loan,  except  such  as  are 

necessarily  incurred  by  him  to  preserve  it  from  unex- 
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pected  and  unusual  injury.  For  such  expenses  he  is 
entitled  to  compensation  from  the  lender,  who  may, 
however,  exonerate  himself  by  surrendering  the  thing 
to  the  borrower. 

See  Siory  on  BaUm.^  %  273. 

g  957.  The  lender  of  a  thing  for  use  must  indemnify  Lwider  iia 
the  borrower  for  damage  caused  by  defects  or  vices  in  ^^ 
it,  which  he  knew  at  the  time  of  lending,  and  con- 
cealed from  the  borrower. 

Story  on  Bailm.,  §  275  j  approved,  Blakemore  v.  Bristol 
and  Exeter  Railway  Co.,  8  El.  d;  £1^  1036,  1061 ;  and 
the  rule  limited  to  defects  thus  known  and  concealed 
(M'Carthy  v.  Young,  QKdbK.,  329). 

S  958.  The  lender  of  a  thing  for  use  may  at  any  Lender  may 
time  require  its  return,  even  though  he  lent  it  for  tSra^i? '*" 
a  specified  time  or  purpose.^    But  if,  on  the  fiuth  of  ***^'^*"^ 
such  an  agreement,  the  borrower  has  made  such 
arrangements  that  a  return  of  the  thing  before  the 
period  agreed  upon  would  cause  him  loss,  exceeding 
the  benefit  derived  by  him  from  the  loan,  the  lender 
must  indemnify  him  for  such  loss,  if  he  compels 
such  return,  the  borrower  not  having  in  any  manner 
violated  his  duty.* 

'  Edw,  on  BaHm^t  143. 
*  Siory  on  Bailm.f  §  268. 

§  969.  If  a  thing  is  lent  for  use  for  a  specified  time  when  r©. 
or  purpose,  it  must  be  returned  to  the  lender  without  wuhouf 

demand. 

demand,  as  soon  as  the  time  has  expired,  or  the  pur- 
pose has  been  accomplished.  In  other  cases  it  need 
not  be  returned  until  demanded. 

GUbert  v.  Manchester  Iron  Mfg.  Co.,  11  Wend.^  626. 

S  960.  The  borrower  of  a  thing  for  use  must  return  yi,^  ^^t  n. 
it  to  the  lender,  at  the  place  contemplated  by  the  ^'^ 
parties  at  the  time  of  lending ;  or  if  no  particular 
place  was  so  contemplated  by  them,  then  at  the  place 
where  it  was  at  that  time. 
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CHAPTER  n. 

LOAN   FOR  EXCHANGE. 

Section  961,  962.  Loan  for  exchange,  what. 

963.  Title  to  property  lent. 

964.  Contract  cannot  be  modified  by  lender. 

965.  Certain  sections  applicable. 

Loan  for  ex-      g  961.  A  loan  fof  exchange  is  a  contract  by  which 
what.  *       one  delivers  personal  property  to  another,  and  the 
latter  agrees  to  return  to  the  lender  a  similar  thing  at 
a  future  time,  without  reward  for  its  use. 

Id.  S  962.  A  loan,  which  the  borrower  is  allowed  by 

the  lender  to  treat  as  a  loan  for  use,  or  for  exchange, 
at  his  option,  is  subject  to  all  the  provisions  of  this 
chapter. 

This  provision  is  necessary  to  prevent  frauds  upon  third 
persons. 

TiUe  to  S  963.  By  a  loan  for  exchange  the  title  to  the  thing 

Fent  lent  is  transferred  to  the  borrower,  and  he  must  bear 

all  its  expenses,  and  is  entitled  to  all  its  increase. 

See  Norton  v.  Woodruff,  2  ^.  T,  153 ;  Foster  v.  Pettibone, 
7  id.,  433 ;  Mallory  v.  Willis,  4  id.,  16;  Hurd  r.  West, 
1  Cow.,  752;  Carpenter  v,  GriflQn,  9  Paige,  310. 

Contract         g  964.  A  Icudcr  for  exchange  cannot  require  the 
modified  by  borrowcr  to  fulfill  his  obligations  at  a  time,  or  in  a 

manner,  diflferent  from  that  which  was  originally 

agreed  upon. 

This  follows  from  the  nature  of  the  contract  It  is,  in 
fact,  simply  an  executory  exchange. 

Certain  sec      S  965.  Soctious  957,  959,  and  960,  apply  to  a  loan 

tlone  appli-    -  , 

cable.        for  exchange. 
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OHAPTEE  in. 

L0A2J  OF  MONEY. 

Originally,  no  interest  was  allowed  upon  a  loan  of 
money.  But  with  the  progress  of  business,  It  became 
necessary,  and  the  transaction  thus  entered  into, 
although  in  strictness  a  hiring,  is  universally  known 
as  a  loan.  This  use  of  the  word  haying  obtained 
80  long,  it  would  be  idle  to  attempt  to  change  it 

Sbotion  966.  Loan  of  money. 

967.  Loan  to  be  repaid  in  current  money. 

968.  Loan  may  be  for  reward. 

969.  Interest,  what 

970.  Annual  rate. 

971.  972.  Legal  interest 

973.  Deduction  of  amount  of  interest  in  advance. 

974.  Recovery  of  amount  exceeding  legal  interest 

975.  Reservation  of  illegal  interest  renders  contract  void. 

976.  Rights  of  borrower  under  contract  reserving  illegal  interest 

977.  Cure  of  usury. 

978.  Subsequent  usury. 

g  966.  A  loan  of  money  is  a  contract  by  which  one  Loan  of 
delivers  a  sum  of  money  to  another,  and  the  latter  ^^^^^' 
agrees  to  return  at  a  future  time  a  sum  equivalent 
to  that  which  he  borrowed.    A  loan  for  mere  use  is 
governed  by  the  chapter  on  Loan  fob  Use. 

§  967.  A  borrower  of  money  must  pay  the  amount  j^^^  to  be 
due  in  such  money  as  is  current  at  the  time  when  the  JSJiSt*^ 
loan  becomes  due,  whether  such  money  is  worth  more  ™**"®^' 
or  less  than  the  actual  money  lent. 

Code  La.y  2884. 


g  968.  A  loan  of  money  may  be  made  with  or  Loan  may 
Lthout 
reward. 


without  reward,  but  is  presumed  to  be  made  for  wJa!'^ 


Gillet  r.  Van  Rensselaer,  15  271  7!,  397. 

S  969.  Eeward  for  the  loan,  forbearance,  or  use  of  intereit. 
money,  or  its  equivalent,  is  called  interest. 

38 
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S  970.  When  a  rate  of  interesf  is  prescribed  by  a 
law  or  contract,  without  specifying  the  i)eriod  of 
time  by  which  such  rate  is  to  be  calculated,  it  is 
to  be  deemed  an  annual  rate. 

1  R  5.,  113. 

3  971.  Under  an  obligation  to  pay  interest,  no  rate 
being  specified,  interest  is  payable  at  the  rate  of 
seven  one-hundredths  of  the  principal  for  one  year, 
and  in  the  like  proportion  for  a  longer  or  shorter 
time;^  but  in  the  computation  of  interest  for  less 
than  a  year,  three  hundred  and  sixty  days  are  deemed 
to  constitute  a  year.^ 

'  I  R.  S.,  111. 
•  1  -R  5.,  173. 

S  972.  No  greater  interest  than  is  allowed  by  the 
last  section  may  be  taken,^  except  from  a  state  or 
corporation.* 

'IRS.,  112. 

'  By  Zau»  1850,  344,  ch.  172,  corporationfl  are  forbidden 
to  interpose  the  defense  of  usury.  This  has  been 
construed  as  not  merely  prohibiting  them  from  set- 
ting up  usury  as  a  defense,  but  also  as  prohibiting 
them  from  maintaining  an  action  to  recover  back  the 
usury  (Butterworth  v.  O'Brien,  23  IT.  K,  275;  28 
Barh.,  187);  and,  in  short,  as  a  repeal  of  the  usury 
laws  so  far  as  they  operated  in  favor  of  corporations 
(Curtis  v.  Leavitt,  16  ^.  T,  9;  Belmont  Bank  v. 
Hoge,  7  Bosw.,  543).  It  has,  however,  been  held 
that  their  sureties  can  defend  on  this  ground  (Hun- 
gerford's  Bank  v.  Dodge,  30  Barb.,  626;  10  ^66.  iV., 
24).  The  provision  here  introduced  would  prevent 
this  from  being  done. 

g  973.  The  interest  which  would  become  due  at 
the  end  of  the  term  for  which  a  loan  is  made,  not 
exceeding  one  year's  interest  in  aU,  may  be  de- 
ducted from  the  loan  in  advance,  if  the  parties  thus 
agree. 

Marvine  v.  Hymers,  12  K.  T.,  227.  Perhaps  the  term 
should  be  less  than  a  year  under  this  decision.  The 
longest  term  for  which  there  is  express  authority,  is 
six  months,  but  the  decisions  have  not  laid  down 
any  precise  rule  as  to  time. 


Digitized  by  VjOOQIC 


OF  THE  STATE  OF  NEW  YORK.  299 

S  974.  When  a*  greater  rate  of  interest  has  been  itocoveryof 
paid  than  is  allowed  by  this  title,  the  person  paying  c^?ng  li* 
it  may  recover  the  excess  from  the  person  taking  it. 

1  R  S.,  772. 

5  975.  Every  contract  by  which  a  lender  of  money  k«»^„ 

^*'  ^f  •f  •^     tlon  of  111©* 

intentionally*  takes  or  reserves  to  himself  therefor  ^i^^^, 
any  benefit  or  advantage  whatever,  in  addition*  to  t^c^^oid. 
the  rate  of  interest  allowed  by  this  Title,  is  voidable  ' 
by  the  party  prejudiced  thereby.^ 

*  Intention  is  an  essential  element  of  usury  (Marvine  v 

Hymers,  12  ^.  F.,  231;  Woodruff  v.  Hurson,  32 
Barb^  657  ;  Keys  v.  Moultrie,  3  Bosw.^  1). 

•  Thomas  v.  Murray,  34  Barh.^  157 ;  Sweet  v.  Spence,  35 

icLj  44;  Cleveland  v.  Loder,  7  Paige,  557. 

*  The  statute  {I  R  S,,  772,  §  5),  declares  such  contracts 

"void,"  but  the  borrower  and  his  representatives 
only  (Draper  v.  Trescott,  29  Barb.,  401 ;  Elwell  v. 
Chamberlain,  4  Bosw.,  320X  or  his  sureties  (Parshall 
V.  Lamoreaux,  37  Barb.,  189 ;  Hungerford's  Bank  v. 
Dodge,  30  Bca^b.,  626;  10  Abb.  Pr^^  24^  can  object. 

S976.  A  borrower  under  a  usurious  contract  is  mghuot 
entitled  to  recover  from  the  lender  all  that  he  gave  to  nndercon- 

^  tract  reterr* 

him  under  the  same,  without  restoring^  or  paying*  {J^J^Jg** 
anything  to  the  lender. 

'  1  R  51,  772,  773. 

•  Laws  1837,  ch.  430. 

S  977.  A  usurious  contract  may  be  made  valid  by  cure  of 
an  express  remission  of  the  usury  by  the  creditor,  in  '"""' 
good  faith,  before  the  debt  is  due. 

This  provision  is  new. 

S  978.  A  loan  on  lawful  interest  is  not  avoided  by  SQbfleqaent 
a  subsequent  agreement  to  pay  ustuy,  but  the  latter  ""^' 
agreement  alone  is  void. 

Carson  v.  Ingalls,  33  Barb.,  657 ;  Jackson  v.  Packard,  6 
WencL,  415;  Hammond  v.  Hopping,  13  id.,  505;  see 
Wells  t;.  Chapman,  13  Barb.,  561 ;  Bush  v.  Livingston, 
2  Ckii.  Cos.,  66 ;  Swartwout  v.  Payne,  19  Johns.,  294; 
Crane  v,  Hubbel,  7  Paige,  413. 
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TITLE  V. 

HIBIN6. 

Chaptkr    I.  Hiring  in  general 

II.  Hiring  of  real  property. 
HX  Hiring  of  personal  property. 


CHAPTER  I. 

HDEUNG  IN  GENERAL. 

Section  979.  Hiring,  what. 

980.  Products  of  thing. 

981.  Quiet  possession. 

982.  Degree  of  care,  &c,  on  part  of  hirer. 

983.  Must  repair  injuries,  &a 

984.  Thing  let  for  a  particular  purpose. 

985.  When  letter  may  terminate  the  hiring. 

986.  When  hirer  may  terminate  the  hiring. 

987.  When  hiring  terminates. 

988.  When  terminated  by  death,  &c.,  of  party. 

989.  Apportionment  of  hire. 

wS?^'  §  ^'^^^  Hiring  is  a  contract  by  which  one  gives  to 

another  the  temporary  possession  and  use  of  property, 
other  than  money,  for  reward,  and  the  latter  agrees 
to  return  the  same  to  the  former  at  a  future  time. 

gj^uctoof  g  980.  The  products  of  a  thing  hired,  during  the 
hiring,  belong  to  the  hirer. 

Putnam  v.  Wyley,  8  Johns.j  435. 

Qaiet  poe-  g  981.  An  agreement  to  let  upon  hire  binds  the 
letter  to  secure  to  the  hirer  the  quiet  possession  of 
the  thing  hired  during  the  term  of  the  hiring,  against 
all  persons  lawfully  claiming  the  same. 

*      Vemam  v.  Smith,  15  K,  Ti,  327 ;    Story  BaHm.^  %  383. 

DegTM  of        g  982.  The  hirer  of  a  thing  must  use  ordmary 

Gare,^..on         **'  j 

part  of  hirer  care  for  its  preservation  in  safety  and  in  good  con- 
dition. 
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S  983.  The  hirer  of  a  thing  must  repair  all  deterio-  JJ^^JjJJpjJ^ 
ratioDS  or  injuries  thereto  occasioned  by  his  ordinary- 
negligence. 

5  984.  When  a  thing  is  let  for  a  particular  purpose,  Thing  let 
the  hirer  must  not  use  it  for  any  other  purpose ;  and  niarpur- 
if  he  does,  the  letter  may  hold  him  responsible  for  its 
safety  during  such  use,  in  all  events,  or  may  treat 
the  contract  as  thereby  rescinded. 

This  is  an  established  rule  as  to  personal  property  (Fish 
V.  Ferris,  5  Duer^  49 ;  Story  BaiLm.^  §  43 ;  Columbus  v. 
Howard,  6  Geo.,,  213 ;  Duncan  v.  R.  R,  Co.,  2  Rich.  L., 
613 ;  see  Harrington  v.  Snyder,  3  Bcarh.,  380).  It  may 
be  doubted  whether  the  same  rule  is  applied  to  real 
property. 

§985.  The  letter  of  a  thing  may  terminate  the  when  letter 
hiring,  and  reclaim  the  thing,  before  the  end  of  the  S5J  the 

^  ^  hlriug. 

term  agreed  upon : 

1.  When  the  hirer  uses,  or  permits  a  use  of  the 
thing  hired,  in  a  manner  contrary  to  the  agreement 
of  the  parties ;  or, 

2.  When  the  hirer  does  not,  within  a  reasonable 
time  after  request,  make  such  repairs  as  he  is  bound 
to  make. 

S  986.  The  hirer  of  a  thing  may  terminate  the  when  hirer 

maytermi- 

hiring  before  the  end  of  the  term  agTced  upon  :  SS^*"® 

1.  When  the  letter  does  not,  within  a  reasonable 
time  after  request,  fulfill  his  obligations,  if  any,  as  to 
placing  and  securing  the  hirer  in  the  quiet  possession 
of  the  thing  hired,  or  putting  it  into  good  condition, 
or  repairing ;  or, 

2.  When  the  greater  part  of  the  thing  hired,  or 
that  part  which  was,  and  which  the  letter  had,  at  the 
time  of  the  hiring,  reason  to  believe  was,  the  material 
inducement  to  the  hirer  to  enter  into  the  contract, 
I)erishes  from  any  other  cause  than  the  ordinary 
negligence  of  the  hirer. 

S  987.  The  hiring  of  a  thing  terminates :  whenhir- 

ing  term! 

1.  At  the  end  of  the  term  agreed  upon ; 
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2.  By  the  mntaal  consent  of  the  i>artie8 ; 

3.  By  the  hirer  acqoiring  a  title  to  the  thing  hired, 
superior  to  that  of  the  letter ;  or, 

4«  By  the  destmction  of  the  thing  hired. 

As  to  subdivision  4,  see  Grares  v,  Berdan,  26  K.  T^  498 
The  other  cUuses  are  matters  of  course. 

S  988.  If  the  hiring  of  a  thing  is  terminable  at  the 
pleasure  of  one  of  the  parties,  it  is  terminated  by 
notice  to  the  other  of  his  death  or  incapacity  to  con- 
tract.   In  other  cases,  it  is  not  terminated  thereby. 

Story  Baibn,,  %  419. 

S  989.  When  the  hiring  of  a  thing  is  terminated 
before  the  time  originally  agreed  upon,  the  hirer 
must  pay  the  due  proportion  of  the  hire  for  such  use 
as  he  has  actually  made  of  the  thing,  unless  such 
use  is  merely  nominal,  and  of  no  benefit  to  him. 

Modified  from  Story  on  Bailm^  §  418,  418  a. 

See  Harrington  v.  Snyder,  3  Barh^  380 ;  Geoi^  v.  EUiott^ 
2  Hen.  &  Munf.,  5 ;  Dudgeon  t;.  Teass,  9  Mo^  867 ; 
Bacot  V.  Pamell,  2  Bailey,  424;  "Williams  v.  Holoombe, 
\K.  a  Law,  365;  Redding  v.  Hall,  1  BCbb,  536;  Har- 
rison V,  Murrell,  5  Monr,,  359. 
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HIBINa  OF  BEAL  PBOPBBTT. 

Seotiok  990.  Lessor  to  make  dwelling  house  fit  for  its  purpose. 

991.  When  lessee  may  make  repairs,  kc 

992.  Term  of  hiring  when  no  Umit  is  fixed. 

993.  Hiring  of  lodgings  for  indefinite  term. 

994.  Renewal  of  lease  hy  lessee's  continued  possession. 

995.  Notice  to  quit. 

996.  Rent,  when  payable. 

997.  Tenant  must  deliver  notice  seryed  on  him. 

998.  Letting  parts  of  rooms  forbidden. 

S  990.  The  lessor  of  a  building  intended  for  the 
occupation  of  human  beings  must  put  it  into  a  con- 
dition fit  for  that  purpose,  and  must  repair  all  sub- 
sequent dilapidations  thereof,  except  such  as  are 
mentioned  in  section  983. 
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This  sectioQ  changes  the  rule  upon  this  subject  to  con- 
form to  that  which,  notwithstanding  steady  judicial 
adherence  for  hundreds  of  years  to  the  adverse  doo- 
trine,  is  generally  believed  by  the  unprofessional  public 
to  be  law,  and  upon  which  basis  they  almost  always 
contract  The  very  fact  that  there  are  repeated  deci- 
sions to  the  contrary,  down  to  the  year  1861,  shows 
that  the  pubHcdo  not  and  cannot  understand  their  jus- 
tice, or  even  realize  their  existence.  So  familiar  a 
point  of  law  could  not  rise  agam  and  again  for  adjudi- 
cation, were  it  not  that  the  community  at  large  revolt 
at  every  appHcation  of  the  rule.  A  partial  reform  has 
been  effected  by  the  legislature,  in  suspending  the  rent 
of  houses  destroyed  or  injured,  in  certain  cases  (Laws 
1860,  ch.  345),  aud  it  ought  to  be  carried  still  further. 

S  991.  If,  within  a  reasonable  time  after  notice  to  when  le*- 
the  lessor  of  dilapidations  which  he  ought  to  repair,  mate  r^ 
he  neglects  to  do  so,  the  lessee  may  repair  the  same 
himself,  and  deduct  the  expense  of  such  repairs  from 
the  rent,  or  otherwise  recover  it  from  the  lessor. 

g  992.  A  hiring  of  real  property,  other  than  lodg-  Termofhir. 
ings,  is  presumed  to  extend  to  the  next  day  upon  Jjj^"  *• 
which  it  is  the  usage  of  the  place  to  make  annual 
hirings  of  real  property.  In  the  cities  of  New  York 
and  Brooklyn,  that  day  is  the  first  of  May.  In  places 
where  there  is  no  usage  on  the  subject,  such  a  hiring  is 
presumed  to  be  for  one  year  from  its  commencement. 

The  most  of  this  section  is  new.  So  far  as  relates  to 
New  York,  it  is  from  1  R.  S.,  744. 

g  993.  A  hiring  of  lodgings  for  an  unspecified  term  }^']f^ff„ 
is  presumed  to  have  been  made  for  such  length  of  J^Jl*^'^ 
time  as  the  parties  adopt  for  the  estimation  of  the 
rent.  Thus  a  hiring  at  a  weekly  rate  of  rent  is  pre- 
sumed to  be  for  one  week.  In  the  absence  of  any 
agreement  respecting  the  length  of  time  or  the  rent, 
the  hiring  is  presumed  to  be  monthly. 

Code  Napoleon,  1758.  See  Jones  v.  Mills,  10  C.  A,  [M 
S.l  788. 

§  994.  If  a  lessee  of  real  property  remains  in  pos-  j^J^'',^ 
session  thereof,  after  the  expiration  of  the  hiring,  and  tfnn'r^ 
the  lessor  accepts  rent  from  him,  the  parties  are  pre-  •®*»^**^ 
Bumed  to  have  renewed  the  hiring  on  the  same  terms 
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and  for  the  same  time,  not  exceeding  one  year,  or,  in 
the  cities  of  New  York  and  Brooklyn,  not  longer 
than  nntil  the  next  first  day  of  May. 

Bishop  V.  Howard,  2  B.  <t  (7.,  100;  see  Doe  i;.  Amey,  IJ 
Ad.  &  EL,  476  J  Despard  v.  Walbridge,  15  K.  T.,  374. 

g  995.  Except  in  the  cities  of  New  York  and  Brook- 
lyn, a  hiring  of  real  property,  for  a  term  not  specified 
by  the  parties,  is  deemed  to  be  renewed  as  stated  in 
the  last  section,  at  the  end  of  the  term  implied  by  law, 
unless  one  of  the  parties  gives  notice  to  the  other  of 
his  intention  to  terminate  the  same,  at  least  as  long 
before  the  expiration  thereof  as  the  term  of  the  hiring 
itself,  not  exceeding  one  month. 

See  Jones  v.  Mills,  10  C.  B.  [K  51],  788. 

§  996.  The  rent  of  agricultural  and  wild  land  is 
payable  yearly  at  the  end  of  each  year.  Eents  of 
lodgings  are  payable  monthly  at  the  end  of  each 
month.  Other  rents  are  payable  quarterly  at  the  end 
of  each  quarter  firom  the  time  the  hiring  takes  efffect, 
except  in  the  cities  of  New  York  and  Brooklyn,  where 
rents  are  payable  quarterly  on  the  first  days  of 
August,  November,  February  and  May.  The  rent 
for  a  hiring  shorter  than  the  periods  herein  specified, 
is  payable  at  the  termination  of  the  hiring. 

The  provision  concerning  the  city  of  New  York  is  from  1 
R.  S.,  744,  §  1,  extended  to  Brooklyn,  where  the  same 
usage  exists. 

Tenant  S  997.  Evcry  tenant  who  receives  notice  of  any 

ffveV  notice  proceeding  to  recover  the  real  property  occupied  by 
^^         him,  or  the  possession  thereof,  must  immediately  in- 
form his  landlord  of  the  same. 

1  R.  8.,  748,  §  27. 


Letting 
parte  of 
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bidden. 


§  998.  One  who  hires  part  of  a  room,  for  a  dwell- 
ing, is  entitled  to  the  whole  of  the  room,  notwith- 
standing any  agreement  to  the  contrary ;  and  if  a 
landlord  lets  a  room  as  a  dwelling  for  more  than  one 
family,  the  person  to  whom  he  first  lets  any  part  of 
it  is  entitled  to  the  possession  of  the  whole  room  for 
the  term  agreed  upon,  and  every  tenant  in  the  build- 
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ing,  nnder  the  same  landlord,  is  relieved  from  all 
obligation  to  pay  rent  to  him.  , 

This  provision  is  intended  to  prevent  one  of  the  chief 
abuses  of  tenement  houses.  Mere  penalties,  whether 
civil  or  criminal,  are  not  likelj  to  be  enforced.  But  the 
loss  of  rent  would  be  a  punishment  that  could  b» 
enforced  bj  way  of  defense  to  an  action. 


CHAPTER  m. 

HIBING  OF  PEESONAL  PBOPBBTT. 

SBOnoir  999.  Obligations  of  letter  of  personal  propertj. 

1000.  Ordinarj  expenses. 

1001.  Extraordinary  expenses. 

1002.  Return  of  thing  hired. 

1003.  Charter-party,  what. 

g  999.  One  who  lets  personal  property  must  deliver  obii«ttaiit 
it  to  the  hirer,  secure  his  quiet  enjoyment  thereof  %iLnA  ^' 
against  all  lawful  claimants,  put  it  into  a  condition  ^^*^' 
fit  for  the  purpose  for  which  he  lets  it,  and  repair 
all  deteriorations  thereof  not  occasioned  by  the  fault 
of  the  hirer,  and  not  the  natural  result  of  its  use. 

Story  BaUm,^  §  383. 

g  1000.  A  hirer  of  personal  property  must  bear  all  ordtoary 
such  expenses  concerning  it  as  might  naturally  be  •^•"•^ 
foreseen  to  attend  it  during  its  use  by  him.^    All 
other  expenses  must  be  borne  by  the  letter.^ 

^  See  Handford  i;.  Palmer,  2  Brod,  &  S.,  359. 
*  SUrry  Bailm^  §§  388,  389 ;  Harrington  v.  Snyder,  3 
Barb,,  380. 

g  1001.  K  a  letter  fidls  to  fulfill  his  obligations,  Bxtmordt 
as  prescribed  by  section  999,  the  hirer,  after  giving  p«»»^ 
him  notice  to  do  so,  if  such  notice  can  conveniently 
be  given,  may  expend  any  reasonable  amount  neces- 
sary to  make  good  the  letter's  default,  and  may 
recover  such  amount  from  him. 

Thus  the  hirer  of  an  animal  may  recoyer  the  expense  of 
necessary  medical  attendance  and  extra  accommodations 
during  its  sickness  (Harrington  i;.  Snyder,  3  Barb.,  380 ; 
Isbell  V,  Norvell,  4  CfratL,  176  j  see,  however,  Redding 
V.  Hall,  1  Bil>b,  53C). 
89 
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g^no'  §1002.  At  the  expiration  of  the  term  for  which  per- 
sonal property  is  hired,  the  hirer  must  return  it  to  the 
letter  at  the  place  contemplated  by  the  parties  at  the 
time  of  hiring,  or  if  no  particular  place  was  so  contem- 
plated by  them,  at  the  place  which  it  was  at  that  time« 

^rtc^  g  1003.  The  contract  by  which  a  ship  is  let  is 

termed  a  charter-party.  By  it,  the  owner  may  either 
let  the  capacity  or  burden  of  the  ship,  continuing  the 
employment  of  the  owner's  master,  crew  and  equip- 
ments, or  may  surrender  the  entire  ship  to  the  char- 
terer, who  then  provides  them  himself.  The  master 
or  a  part  owner  may  be  a  charterer. 

1  Pars,  Mcar.  Lcsw^  229,  &c. 


TITLE  VI. 

SERVICE. 

Obapter     I.  Service  with  employrnent 
IL  Particular  employments. 
UL  Service  without  employment 

OHAPTEE  L 

SEBVIGE  WITH  EMPLOYMENT. 

Abtiolb    I.  Definition  of  employment 
n.  Obligations  of  the  employer. 
IIL  Obligations  of  the  employee. 
IV.  Termination  of  employment 

ARTICLE  L 
DBFrnmoN  OF  !bmployment. 
SxcnON  1004.  Employment,  what 

£S!!wiiat  S  1004.  The  contract  of  employment  is  a  contraot 
by  which  one,  who  is  called  the  employer,  engages 
another,  who  is  called  the  employee,  to  do  some- 


Digitized  by  VjOOQIC 


OF  THE  STATE  OF  NEW  YORK.  807 

thing  fop  the  benefit  of  the  employer  or  of  a  third 
person. 

The  scope  of  this  chapter  is  not  confined  to  serrants, 
but  includes  factors,  brokers,  carriers,  agents,  and  all 
similar  classes  of  persons. 


ARTICLE  n. 

OBLIGATIONS   OP  THE  EMPLOYER. 

Section  1005.  When  employer  must  indemnify  employee. 

1006.  When  not. 

1007.  Employer  to  indemnify  for  his  own  negligence. 

§1005.  An  employer  must  indemnify  his  em-  when  em- 
ployee,  except  as  prescribed  in  the  next  section,  for  FndemnTiy' 
all  that  he  necessarily  expends  or  loses  in  direct 
consequence  of  the  discharge  of  his  duties  as  such,^ 
or  of  his  obedience  to  the  directions  of  the  employer,* 
even  though  unlawful,^  unless  the  employee,  at  the 
time  of  obeying  such  directions,  believed  them  to 
be  unlawful. 

*  story  Agency,  §  335  to  §  340 ;  Code  of  La.,  2991,  2993 ; 

CasUe  V.  Noyes,  14  K  F.,  332 ;  Powell  v.  Newburgh, 
19  Johna.j  284;  Ramsay  i;.  Gardner,  11  id.,  439; 
Adamson  v.  Jarvis,  4  Bing.,  66 ;  Betts  v.  Gibbins,  2 
4d.&M.,b1;  Taylor  v.  Stray,  2  C.  B.  (iV:  S.),  196. 

*  Roberts  v.  Smith,  2  H.  &  N.,  213. 

■  Adamson  v.  Jarvis,  4  Bing^  66;  see  Humphrys  v.  Pratt, 

5  Bligh  (K.  S.),  154 ;  as  explained  in  Collins  v.  Evans, 

6  Q.  B.,  829,  830. 

S  1006.  An  employer  is  not  bound  to  indemnify  when  not. 
his  employee  for  losses  suffered  by  the  latter  in  con- 
sequence of  the  ordinary  risks  of  the  business  in 
which  he  is  employed,  nor  in  consequence  of  the 
negligence  of  another  person  employed  by  the  same 
employer  in  the  same  general  business,^  unless  he  has 
neglected  to  use  ordinary  care  in  the  selection  of  the 
culpable  employee.^ 

'  Sherman  v.  Rochester  k  Syracuse  R  R.,  17  .^  T.,  156; 
Russell  V,  Hudson  River  R.  R,  id,  136;  Coon  v. 
Syracuse  k  Utica  R  R,  6  id.,  492 ;  Boldt  v.  New 
Fork  Central  R  R,  18  id.,  432. 

*  See  same  cases,  and  Ormond  v.  Holland,  El,  RdsR^  106. 
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S°indem-  S  1007.  Ah  employei  must  in  all  cases  indemnify 
SiSXu-*  his  employee  for  losses  caused  by  his  own  want  of 
*^^-        ordinary  care. 

Byan  v.  Fowler,  24  N.  7.,  410;  Roberts  r.  Smith,  2  K  db 
Kf  213 ;  Keegan  v.  Western  R  R.,  8  ^:  T^  176,  180. 


ARTICLE  m. 

OBLIGATIONS   OF  THE  £MPL0TSB. 

Bamov  1008,  1009,  lOlO.  Duties  of  gratuitous  employee. 

1011.  Duties  of  employee  for  reward. 

1012.  Duties  of  employee  for  his  own  benefit 

1013.  Contracts  for  service  limited  to  two  years. 

1014.  Employee  must  obey  employer. 

1015.  Employee  to  conform  to  usage. 

1016.  Degree  of  skill  required. 

1017.  Must  use  what  skill  he  has. 

1018.  What  belongs  to  employer. 

1019.  Duty  to  account 

1020.  Employee  not  bound  to  deliver  without  demand. 

1021.  Preference  to  be  given  to  employers. 

1022.  Responsibility  of  employee  for  substitute. 

1023.  Responsibility  for  negligence. 

1024.  Surviving  employee. 

1025.  Confidential  employment 

Duties  of        §1008.  Onewho,without  Consideration,  Undertakes 
Sapiol?^    to  do  a  service  for  another,  is  not  bound  to  perform 
the  same,  but  if  he  actually  enters  upon  its  per- 
formance, he  must  use  at  least  slight  care  and  dili- 
gence therein. 

Edson  V.  Watson,  7  Cbto.,  278;  Coggs  v.  Bernard,  2  Ld. 
JRaym.,  909;  Elsee  v.  Gatward,  5  T.  B^  143;  Wilson 
v.  Brett,  11  Kd!  W.,  113;  see  Nolton  v.  Western  R. 
R.,  15  iV.  r.,  440. 

M.  5  1009.  One  who,  by  his  own  special  request,  in- 

duces another  to  intrust  him  with  the  performance  of 
a  service,  must  perform  the  same  fully.  In  other 
cases  one  who  undertakes  a  gratuitous  service  may 
relinquish  it  at  any  time. 

Story  Baihn.f  %  166.  This  distinction  is  recognized  bj 
the  dvil  law,  but  it  is  not  dear  that  it  is  admitted 
by  the  coomion  law.    There  is  good  reason  for  it,  sinoe 
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a  Tolmiteer  of  this  kind  might  Berioosly  mislead  one 
who  relied  upon  him,  and  who  would  otherwise  haye 
employed  aome  one  else  for  a  compensation,  and  thus 
hare  been  sure  of  the  service  he  required. 

S  1010.  A  gratoitoas  employee,  who  accepts  a  writ-  u. 
ten  power  of  attorney,  most  act  under  it  so  long  as 
it  remains  in  force,  or  until  he  gives  notice  to  his  em- 
ployer that  he  will  not  do  so. 

Code  LcLf  2971.  This  provision  is  new  to  the  common 
law:  but  is  founded  upon  justice.  By  retaining  the 
instrument,  the  attorney  keeps  in  his  hands  a  power 
which  he  may  use  to  the  detriment  of  his  principal, 
and  misleads  the  latter  into  the  belief  that  he  will  use 
it  for  his  benefit 

§  1011.  One  who,  for  a  good  consideration,  agrees  Duties  of 
to  serve  another,  must  perform  the  service,  and  must  SJrewSi. 
use  ordinary  care  and  diligence  therein,  so  long  as  he 
is  thus  employed. 

Story  en  BoiZm.,  gg  398,  399,  429,  442.  Ordinary  care 
and  diligence  are  all  that  are  required  (Johnson  v,  N.  Y. 

*  Central  B.  R.,  31  Barh.y  196;  Ackleyv.  Kellogg,  8 
Cbff.,  223;  Brown  r.  Denison,  2  Wend^  693;  Piatt  v. 
ffibbard,  1  Cow^  497). 

5  1012.  One  who  is  employed  at  his  own  request  to  Duties  or 
do  that  which  is  more  for  his  own  advantage  than  f^^uToin 

benefit. 

for  that  of  his  employer,  must  use  great  care  and 
diligence  therein  to  protect  the  interest  of  the  latter. 

S  1013.  A  contract  to  render  T)ersonal  service,  other  contracts 

for  service 

than  a  contract  of  apprenticeship  under  sections  140,  J*^**^ 
143,  or  149,  cannot  be  enforced  against  the  employee 
beyond  the  term  of  two  years  from  the  commencement 
of  service  under  it,  but  if  the  employee  voluntarily 
continues  his  service  under  it  beyond  that  time,  the 
contract  may  be  referred  to  as  affording  a  presump- 
tive measure  of  the  compensation. 

This  section  is  new. 

g  1014.  An  employee  must  substantially^  comply  *npiorj» 
with  all  the  directions  of  his  employer*  concerning  employer. 
the  service  on  which  he  is  engaged,  even  though  con- 
trary to  the  provisions  of  this  Title,  except  where 
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such  obedience  is  impossible^  or  unlawful,  or  would 
impose  new  and  unreasonable  burdens  upon  the  em- 
ployee, or  in  case  of  an  emergency  which,  according 
to  the  best  information  which  the  employee  can  with 
reasonable  diligence  obtain,  the  employer  did  not 
contemplate,  in  which  he  cannot,  with  reasonable 
diligence,  be  consulted,  and  in  which  non-compliance 
is  judged  by  the  employee,  in  good  faith,  and  in  the 
exercise  of  reasonable  discretion,  to  be  absolutely 
necessary  for  the  protection  of  the  employer's  inte- 
rests.* In  all  such  cases,  the  employee  must  conform 
as  nearly  to  the  directions  of  his  employer  as  may  be 
reasonably  practicable,  and  most  for  the  interest  of 
the  latter.' 

*  Substantial  and  not  literal  obedience,  is  required  (John- 

son V.  N.  Y.  Central  R.  R,  31  Barb.,  196  j  Parkhill 
V.  Imlay,  15  Wend.,  431). 

*  Evans  v.  Root,  1  K  T.,ISQ;  Blot  i;.  Boioeau,  3  ui,  78 ; 

Bruce  v.  Davenport,  36  Barb.,  349 ;  Bell  v.  Palmer, 
6  Cow.,  128;  Wilson  v.  Wilson,  26  JPenn.  St,  394; 
see  Johnson  v.  N.  Y.  Central  B.  Jt,  31  Barb.,  196 ; 
Ackley  v.  KoUogg,  8  Cow.,  223 ;  Turner  t».  Mason,  14 
M.  &  W.,  112;  Amor  v.  Fearon,  9  Ad.  <fc  £1,  648. 
•Johnson  v.  N.  Y.  Central  R.  R.,  31  Barb.,  196;  Drnm- 
mond  V.  Wood,  2  Cat.,  310. 

*  lb. ;  Story  on  Agency,  §§  85,  141,  193;  Dusar  v.  Pent, 

4  Binn.,  361. 

*  Johnson  v.  N.  Y.  Central  R.  R,  31  Barb.,  196. 

smpiOToe        g  1015.  An  employee  must  perform  his  service  in 
touMge      conformity  to  the  usage  of  the  place  of  performance, 
unless  otherwise  directed  by  his  employer,  or  unless 
it  is  impracticable,  or  manifestly  injurious  to  his  em- 
ployer to  do  so. 

Story  on  Agency,  §  199 ;  Johnson  v.  N.  Y.  Central  R  R, 
31  Barb.,  196;  see  Horton  v.  Morgan,  19  N.  T.,  170. 

SSET*Sir»      S  1016.  An   employee  is   bound   to   exercise   a 

^  reasonable  degree  of  skill,^  unless  his  employer  has 

notice,  before  employing  him,  of  his  want  of  skill.* 

*  Harmer  i;.  Cornelius,  5  C.  B.  (N.  S.),  236;  Story  BaOm., 

§§  431-435 ;  see  Cuckson  v.  Stones,  I  EL  A  EL,  248. 

*  Shiclls  V.  Blackbume,  1  R  Biacks.,  158;  Felt  p.  School 

Dist.,  24  n.,  297. 
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S  1017.  An  employee  is  always  bound  to  use  such  Mnstnse 
skill  as  he  possesses.  ]»  has. 

Wilson  V.  Brett,  11  M  &  W.,  113. 

§  1018.  Everything  which  an  employee  acquires  what  be- 
by  virtue  of  his  employment,  except  the  compensa-  piofw?*™" 
tion,  if  any,  which  is  due  to  him  from  his  employer, 
belongs  to  the  latter,  whether  acquired  lawfully  or 
unlawfully,^  or  during,  or  after  the  expiration  of,'  the 
term  of  his  employment. 

»  Codt  Xa.,  2974;  see  Tenant  v.  Elliott,  1  Bos.  <fe  P.,  3; 
Farmer  v.  Russell,  ut,  296;  Bousfield  v.  Wilson,  16 
M,  <fc  W:,  185. 

*  Edmondstone  v.  Hartshome^  19  ^  K,  9. 

g  1019.  An  employee  must,  on  demand,  render  to  Duty  to  to 
his  employer  just  accounts  of  all  his  transactions  in 
the  course  of  his  service,  as  often  as  may  be  reason- 
able,^ and  must,  without  demand,  give  prompt  notice 
to  his  employer  of  everything  which  he  receives  for 
his  account.^ 

"  Story  an  Agency,  §  203 ;  Collyer  v,  Dudley,  Htm.  db 
Russ.,  421. 

•  By  DuER,  J.,  Heubach  v.  Mollmann,  2  Duer,  227,  252 ; 

see  Edmonstone  v.  Hartshome,  19  ^.  K,  9. 

g  1020.  An  employee,  who  receives  anything  on  EmDioyee 
account  of  his  employer,  in  any  capacity  other  than  2? deii?w 

V         A  V  without  dd" 

that  of  a  mere  servant,  is  not  bound  to  deliver  it  to  n»nd, 
him  until  demanded,^  and  is  not  at  liberty  to  send  it 
to  him  from  a  distance  without  demand,*  in  any 
mode  involving  greater  risk  than  its  retention  by  the 
employee  himself.^ 

'  This  seems  to  the  commissioners  to  be  the  true  princi- 
ple upon  which  the  cases  holding  a  demand  to  be 
necessary  as  against  a  factor  (Baird  v.  Walker,  12 
Barb.,  298;  Halden  v.  Crafts,  4  K  D.  Smith,  490; 
2  Abb.  Fr.,  301;  Cooley  v.  Betts,  24  Wend.,  203; 
Ferris  i;.  Paris,  10  Johns.,  286),  an  attorney  (Stafford 
V.  Richardson,  15  Wend.,  302;  Bathbun  t;.  Ingalls, 
n  id.,  320;  Taylor  v.  Bates,  5  Cow.,  316;  Beardsley 
V.  Root,  11  Johns.,  464)  and  other  agents  (Reinav. 
Cross,  6  CcU.,  31),  are  founded.  In  LlUie  v.  Hoyt  (6 
HiU,  395),  the  rule  was  limited  to  attorneys  and 
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factors,  but  without  reason.  The  defendant,  in  that 
case,  seems  to  have  been  a  mere  servant  In  Stacy 
V,  Graham  (14  K  T,  492;  affirming  a  0.,  3  DueTf 
444),  the  defendant  had  been  inatructed  to  remit 

'  Heubadi  v.  MoUmann,  2  Duer^  227. 

'This  qualification  seems  to  be  only  just  to  the  em- 
plojee. 

^^™j^  S  1021.  An  employee,  who  has  any  business  to 
to^employ-  transEct  ou  his  own  accoixnt,  similar  to  that  in- 
trusted to  him  by  his  employer,  must  always  give 
the  latter  the  preference.  If  intrusted  with  similar 
affairs  by  different  employers,  he  must  give  them 
preference  according  to  their  relative  urgency,  or, 
other  things  being  equal,  according  to  the  order  in 
which  they  were  committed  to  him. 

There  is  no  ^^rect  authority  for  these  provisions,  but  they 
are  required  by  sound  principle. 

SuTo/L-      S  1022.  An  employee,  who  is  expressly  authorized 
■absUtatL    *^  employ  a  substitute,  is  liable  to  his  principal  only 
for  want  of  ordinary  care  in  his  selection.    The  sub- 
stitute is  directly  responsible  to  the  principal. 

Story  on  Agencyj  §  217  a. 

sesponsi-  §  1023.  Au  cmploycc,  who  is  guilty  of  a  culpable 
wgjlg^od.  degree  of  negligence,  is  liable  to  his  employer  for 
the  damage  thereby  caused  to  the  latter;  and  the 
employer  is  liable  to  him,  if  the  service  is  not 
gratuitous,  for  the  value  of  such  services  only  as  are 
properly  rendered. 

tirviving        §  1024.  Where  service  is  to  be  rendered  by  two  or 
•aip  ojee.    ^^^^  persous  jointly,  and  one  of  them  dies,  the  sur- 
vivor must  act  alone,  if  the  service  to  be  rendered  is 
such  as  he  can  rightly  perform  without  the  aid  of  the 
deceased  person,  but  not  otherwise. 

Bee  Story  on  Bathn,^  §  202. 

ooBiden-        S  1025.  The  obligations  peculiar  to  confidential 
ttj^empioy-  ^mpiQyu^euts  are  defined  in  the  Title  on  Tbusts. 
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ARTICLE  IV. 

TEBMINATION    OF    EKPLOYMXNT. 

81011OV  1026.  Tennmation  bj  death,  Ac.,  of  employer. 

1027.  Employment,  how  terminated. 

1028.  Continuance  of  service  in  certain  cases. 

1029.  Termination  at  will. 

1030.  Termination  by  employer  for  fault 

1031.  Termination  by  employee  for  fault. 

1032.  Compensation  of  employee  dismissed  for  cftose. 

1033.  Compensation  of  employee  leaving  for  cause. 

g  1026.  Every  employment,  in  which  the  power  of  Termina. 
the  employee  is  not  coupled  with  an  interest  in  its  ^^^{^« 
subject,  is  terminated  by  notice  to  him  of: 

1.  The  death  of  the  employer ;  or, 

2.  His  legal  incapacity  to  contract. 

This  section  alters  the  common  law  by  continuing  the     0 
power  until  the  agent  has  notice  of  the  principal's 
change  of  condition.    Such  a  rule  is  advocated  by 
Story  (Agency^  §  495),  and  is  obviously  just 

S  1027.  Every  employment  is  terminated : 

1.  By  the  expiration  of  its  appointed  term ; 

2.  By  the  extinction  of  its  subject ; 

3.  By  the  death  of  the  employee ;  or, 

4.  By  his  legal  incapacity  to  act  as  such. 

S  1028.  An  employee,  unless  the  term  of  his  service  continn- 
has  expired,  or  unless  he  has  a  right  to  discontinue  it  2^*^*2^ 
at  any  time,  without  notice,  must  continue  his  service 
after  notice  of  the  death  or  incapacity  of  his  em- 
ployer, so  far  as  is  necessary  to  protect  from  serious 
iiyury  the  interests  of  the  employer's  successor  in 
interest,  until  a  reasonable  time  after  notice  of  the 
facts  has  been  communicated  to  such  successor.  The 
successor  must  compensate  the  employee  for  such 
service,  according  to  the  terms  of  the  contract  of 
employment. 

40 


ment,  how 
terminated. 
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Termina- 
tion at  wlU. 


Termina- 
tion by  em 
»)oTer  for 


ai 


g  1029.  An  emplojinent  having  no  specified  tenn 
may  be  terminated  at  the  will  of  either  party,  on 
notice  to  the  other,  except  where  otherwise  provided 
by  this  Title. 

story  Ag.,  §§  462,  4'76,  4'7T;  Hathaway  v.  Bennett,  10 
JV:  r.,  108;  Ward  v.  Ruckman,  34  Barb^  419;  sea 
Beeston  v.  Collyer,  4  Bing.^  309. 

g  1030.  An  employment,  even  for  a  specified  term, 
may  be  terminated  at  any  time  by  the  employer,  in 
case  of  any  willful  breach  of  duty  by  the  employee, 
in  the  course  of  his  employment,^  or  in  case  of  his 
habitual  neglect  of  his  duty,^  or  continued  incapacity 
to  perform  it.' 

'  Mc  Donald  v.  Lord,  26  Eow.  Pr.,  404 ;  Lillj  v,  Elwin^  11 
Q,  B.,  742 ;  Ridgway  v,  Hungerford  Market  Co.,  3 
Ad,  &  El,  171 ;  Turner  v.  Mason,  14  M.  &  W.,  112. 

•See  Fillieul  v.  Armstrong,  1  Ad.  <k  EL,  557 ;  Callo  v. 
Brouncker,  4  Carr,  db  P.,  518.  A  dismissal  may  be 
justified  on  these  grounds,  whether  the  employer 
knew  of  their  existence  or  not  (Spotswood  v.  Barrow, 
6  Exch.,  110). 

•  Harmer  v.  Cornelius,  5  (7,  B,  {K  S.),  236 ;  see  Cuckson 
v.  Stones,  I  EL  db  EL,  248. 


g  1031.  An  employment,  even  for  a  specified  term, 


Termina- 
tion by  em* 

SX*'°'  may  be  terminated  by  the  employee  at  any  time,  in 
case  of  any  willful  or  permanent  breach  of  the  obliga- 
tions of  his  employer  to  him  aa  an  employee. 

Upon  principle,  the  right  of  terminating  the  oontract  for 
breach  of  duty  ought  to  be  mutual 

A  female  servant  was  held  justified  in  quitting  servioe, 
on  account  of  indecent  assaults  by  her  master's  father, 
although  her  master  had  no  part  in  them ;  his  failure  to 
protect  her  bemg  held  sufficient  cause  for  leaving  (Pat- 
terson v.  Gage,  23  Verm.,  558).  A  servant  who,  not 
being  in  fault,  was  required  to  promise  "to  do  better,** 
as  a  condition  of  his  remaining,  was  held  to  hare 
rightly  refused  to  stay  upon  those  terms  (Pritchard  v, 
Martin,  27  Miss.,  305). 

A  seaman  is  justified  in  quitting  the  ship  if  it  is  unsea- 
worthy  (Savary  v.  Clements,  8  Gray,  155 ;  Bucker  v. 
Klerkgeter,  1  Abbott  Adm.,  402 ;  Bray  v.  The  Atlanta^ 
Bee  Adm.,  48),  or  if  no  provisions  are  furnished  him 
(The  CastaUa,  1  Hogg.  Adm.,  59 ;  Dixon  v.  The  Cyrus, 
2  Pet.  Adm.,  407),  or  if  he  is  cruelly  treated  (Ward  v, 
Ames,  9  Johns.,  138;  Relf  v.  The  Maria^  1  FeL  AdmA 
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193;   The  Minerva,   I  Bagg.  Adm.,   368;  Steele  v. 
Thatcher,  Ware^  94),  or  even  threatened  with  crueltj 
(Edward  v.  Trevellick,  A.EI&  Bl,  69). 
The  principle  upon  which  these  decisions  are  founded  is 
evidently  that  stated  in  the  text. 

g  1032.  An  employee,  dismissed  by  his  employer  g^^p®"*^; 
for  good  cause,  is  not  entitled  to  any  compensation  g}S!Si^for 
for  services  rendered  since  the  last  day  upon  which  **"*®» 
a  payment  became  due  to  him  under  the  contract. 

Thus  a  clerk,  whose  salary  is  payable  quarterly,  is  not 
entitled  to  any  salary  for  the  fraction  of  a  quarter,  in 
the  course  of  which  he  is  dismissed  for  cause  (Ridgway 
V.  Hungerford  Market  Co.,  3  Ad,  &  El^  171;  Turner 
V.  Robinson,  6  3.  <fc  Ad.,  789;  6  Car,  <fc  jP.,  16; 
Atkin  v.  Acton,  4  Car,  &  P.,  208).  But  he  ought  to 
recover  the  preceding  quarter's  salary,  if  not  paid. 

§  1033.  An  employee,  who  quits  the  service  of  his  ^^^, 
employer  for  good  cause,  is  entitled  to  such  proper-  }^l^^  ^t 
tion  of  the  compensation  which  would  become  due  ^*""* 
in  case  of  full  performance,  as  the  services  which  he 
has  already  rendered  bear  to  the  services  which  he 
was  to  render  as  full  performance. 

Patterson  v.  Gage,  23  Yemu,  658 ;  Pritchard  v.  Martin, 
27  Miss,,  305. 


OHAPTEE  n. 

PABTICXJLAB  EMPLOYMENTS. 

Abholb    L  Master  and  servant. 

n.  Agents. 
ILL  Factors. 
IV.  Shipmasters. 

y.  Mates  and  seamen. 
VI.  Ships*  managers. 

ARTICLE  I. 

MASTER  AND  BEBVAIIT. 

SsonON  1034  Servant,  what 

1035,  1036.  Term  of  hiring. 
1037.  Renewal  of  hiring. 
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Bemnt, 
whftt. 


Tanof 
hiring. 


U 


Benewtlof 
hiring* 


Time  of 
■eryice. 


Bemntto 
par  oyer 
withoat  dd> 


SlonoN  1038.  Time  of  seryice. 

1039  Servant  to  pay  over  without  demand. 
1040.  When  servant  maj  be  discharged. 

g  1034.  A  servant  is  one  who  is  employed  to  render 
personal  service  to  his  employer,  otherwise  than  in 
the  pursuit  of  an  independent  calling,  and  who  in 
such  service  remains  entirely  under  the  control  and 
direction  of  the  latter,  who  is  called  his  master. 

§  1035.  A  servant  is  presumed  to  have  been  hu*ed 
for  such  length  of  time  as  the  parties  adopt  for  the 
estimation  of  wages.  A  hiring  at  a  yearly  rate  is 
presumed  to  be  for  one  year ;  a  hiring  at  a  daily  rate, 
for  one  day;  a  hiring  by  piece  work,  for  no  specified 
term. 

See  Davis  v.  Marshall,  4  Law  Tmea  [K  8.],  216;  B  E,  db 
K  [Am,  ed],  916. 

g  1036.  In  the  absence  of  any  agreement  as  to 
wages,  a  domestic  servant  is  presumed  to  be  hired 
by  the  month ;  a  clerk,  or  other  servant  not  merely 
mechanical,  or  agricultural,  by  the  year ;  and  other 
servants  for  no  specified  term. 

See  Fawcett  v.  Cash,  5  R  db  Ad.,  904. 

g  1037.  Where,  after  the  expiration  of  an  agree- 
ment respecting  the  wages  and  the  term  of  service, 
the  parties  continue  the  relation  of  master  and  ser- 
vant, they  are  presumed  to  have  renewed  the  agree- 
ment for  the  same  wages  and  term  of  service. 

Deckert  v.  Camden  &  Amboj  B.  R.,  Gm.  Term,  SuprtmA 
Court,  1864. 

§  1038.  The  entire  time  of  a  domestic  servant  be- 
longs to  the  master ;  and  the  time  of  other  servants 
to  such  extent  as  is  usual  in  the  business  in  which 
they  serve,  not  exceeding  in  any  case  ten  hours  in 
the  day. 

g  1039.  A  servant  must  deliver  to  his  master,  as 
soon  as  with  reasonable  diligence  he  can  find  him, 
everything  that  he  receives  for  his  account,  without 
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demand ;  but  he  is  not  bonnd,  without  orders  from 
his  master,  to  send  anything  to  him  through  another 
person. 

g  1040.  A  master  may  discharge  any  servant,  other  ^J^*^ 
than  an  apprentice,^  whether  engaged  for  a  fixed  discharged. 
term  or  not : 

1.  If  he  is  guilty  of  misconduct  in  the  course  of 
his  service,*  or  of  gross  immorality,  though  uncon- 
nected with  the  same  f  or, 

2.  If,  being  employed  about  the  person  of  the 
master,  or  in  a  confidential  position,  the  master  dis- 
covers that  he  has  been  guilty  of  misconduct,  before 
or  after  the  commencement  of  his  service,  of  such  a 
nature  that,  if  the  master  had  known  or  contem- 
plated it,  he  would  not  have  so  employed  him. 

*  See  Winstone  v.  Linn,  1  A  <fe  (7.,  460. 

'  Turner  v.  Mason,  14  K  db  W.,  112;  Singer  v.  McOor- 
mick,  4  Watts  df  SI,  265 ;  Amor  v.  Fearon,  9  Ad  db 
ELf  648;  Callo  v.  Brouncker,  4  Carr.  <fc  P.,  618. 

*  Atkin  9.  Acton,  4  Carr.  dkP^  208;  Libhart  v.  Wood, 

1  Watts  dk  iSL  266. 


ARTICLE  n. 
AGEirrs. 

SiOTiOK  1041.  Agent  to  conform  to  his  aathority. 

1042.  Mast  keep  his  principal  informed. 

1043.  OoUecting  agent 

1044.  Responsibility  of  sub-agent 

S  1041.  An  agent  must  not  exceed  the  limits  of  his  Agent  to 

conform  to 

actual  authority,  as  defined  by  the  Title  on  Agekcy.  wsautho- 

S  1042.  An  agent  must  use  ordinary  diligence  to  Mast  keep 
keep  his  principal  informed  of  his  acts  in  the  course  paS^o^ 
of  the  agency. 

Story  on  Agency,  §  207.  He  is  not  bound  to  inform  the 
principal  of  the  receipt  of  instructions,  and  of  his  in- 
tention to  oomplj  therewith  (Parkhill  v.  Imlaj,  16 
Wend.,  431). 
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g  1043.  An  agent,  employed  to  collect  a  negotiable 
instruiaent,  must  collect  it  promptly,  and  take  all 
measures  necessary  to  charge  the  parties  thereto,  in 
case  of  its  dishonor,^  and,  if  it  is  a  bill  of  exchange, 
must  present  it  for  acceptance  with  reasonable  dili- 
gence.* 

*  Walker  v.  Bank  of  State  of  N.  T.,  9  K.  F.,  582 ;  Mont- 
gomery Co.  Bank  v.  Albany  City  Bank,  7  id.^  459. 
■  Allen  V.  Suydam,  20  Wend.,  321. 

§  1044.  A  mere  agent  of  an  agent  is  not  respon 
sible  as  such  to  the  principal  of  the  latter. 

Thus,  if  Ai  employs  B.  to  do  some  act,  which- B.  employs 
C.  to  do,  C.  is  not  responsible  to  A-  (Montgomery  Co. 
Bank  v.  Albany  City  Bank,  7  JV.  7.,  459 ;  Commercial 
Bank  v.  Union  Bank,  11  id.,  203).  But  if  B.  employs 
C.  as  a  sub-agent  of  A.,  and  not  merely  as  his  own 
agent,  C.  is  responsible  to  his  ultimate  principal 


ARTICLE  m. 


FACrOES. 


Factor, 
what. 


Sbotion  1045.  Factor,  what. 

1046.  Obedience  required  from  factor. 

1047.  Sales  on  credit 

1048.  Liability  of  factor  under  guaranty  commission. 

1049.  Factor  cannot  relieve  himself  from  liability. 

§  1045.  A  factor  is  an  agent  who,  in  the  pursuit 
of  an  independent  calling,  is  employed  by  another 
to  sell  property  for  him,  and  is  vested  by  the  latter 
with  the  possession  or  control  of  the  property,  or 
authorized  to  receive  payment  therefor  from  the 
purchaser. 

Obedience       §  1046.  A  factor  must  obey  the  instructions  of  his 

required  ^  •^ 

fromtoctor.  principal,  to  the  same  extent  as  any  other  employee,* 
notwithstanding  any  advances  he  may  have  made  to 
his  principal  upon  the  property  consigned  to  him,* 
except  that  if  the  principal  forbids  him  to  seU^  at 
the  market  price,  he  may  nevertheless  sell  for  his 
reimbursement,  after  giving  to  his  principal  reason- 
able notice  of  his  intention  to  do  so,  and  of  the  time 
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and  place  of  sale,  and  proceeding  in  all  respects  as  a 
pledgee/ 

*  Evans  v.  Eoot,  1  K.  Y,,  186. 

*  Blot  V.  Boiceau,  3  X.  T,  78;  Marfield  v.  Goodhue,  id,, 

62;  Bell  v.  Palmer,  6  Cow.,  128. 
'  Marfield  v.  Goodhue,  3  N.  T.,  62.    The  exception  does 
not  extend  to  an  order  to  sell,  even  though  for  less 
than  advances  (Bell  v.  Palmer,  6  Cow^y  128). 

*  Marfield  v,  Goodhue,  3  K  r,  62. 

S  1047.  A  factor  may  sell  property  consigned  to  siucton 
him  on  such  credit  as  is  usual,^  but,  having  once 
agreed  with  the  purchaser  upon  the  term  of  credit, 
may  not  extend  it.* 

*  1  Story  Cont^  §  150;  Van  Allen  v.  Vanderpoel,  6  Johns^ 

69 ;  McKinstry  v.  Pearsall,  3  idL,  319 ;  see  Robertson 
V.  Livingston,  5  Cow.,  473. 

*  Douglass  V.  Bernard,  Anth.  K.  P.,  278. 

S  1048.  A  factor,  who  charges  his  principal  with  a  Li.biiityof 

.      .  ,         1  ,  factor  andor 

guaranty  commission  upon  a  sale,  thereby  assumes  g^'j^j^ 
absolutely  to  pay  the  price  when  it  falls  due,  as  if  it  »^<'"- 
were  a  debt  of  his  own,  and  not  as  a  mere  guarantor 
for  the  purchaser  ;^  but  he  does  not  thereby  assume 
any  additional  responsibility  for  the  safety  of  his 
remittance  of  the  proceeds.* 

'  Sherwood  v.  Stone,  14  N.  T.,  267 ;  Wolff  v.  Koppel,  6 
HiUy  358 ;  affirmed  2  Dol,  368 ;  Hastie  v.  CJouturier, 
8  Exch.,  40. 

'  Heubach  v.  Mollmann,  2  Duer,  227 ;  Leverich  v.  Meigs, 
1  Cow,,  645. 

S  1049.  A  factor  who  receives  property  for  sale  Factor  ctn- 

^  ^      ^        *>  notielfeve 

under  a  general  agreement  or  usage  to  guaranty  ^ff}^. 
the  sales,  or  the  remittance  of  the  proceeds,  cannot  ^^^y- 
relieve  himself  from  responsibility  therefor  without 
the  consent  of  his  principal. 

Heubach  v,  Mollmann,  2  Dwr,  227. 
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ARTICLE  IV. 

SEQPMASTEBS* 

SlOllOH  1060.  Appointment  of  master. 

1061.  When  must  be  on  board. 

1062.  PUotago. 

1063.  Power  of  master  oyer  seamen. 

1064.  Power  of  master  over  passengers.       x 
1066.  Impressing  private  stores. 

1066.  When  may  abandon  the  ship. 

1067.  Duties  on  abandonment 

1068.  When  master  cannot  trade  on  his  own  aooonnt 

1069.  Care  and  diligence. 
1060.  Authority  of  master. 

mSt^f  S  1050.  The  master  of  a  ship  is  appointed  by  the 

""*^-       owner,  and  holds  during  his  pleasure. 

8  Kent  Com^  161;  Ward  v.  Ruckman,  34  Barb.,  419. 
The  French  Chde  de  Commerce,  Art  219,  provides  that 
if  a  master  who  is  dismissed  is  one  of  the  owners  of 
the  ship,  he  may  renounce  his  interest  to  the  others 
and  require  ih>m  them  the  payment  of  the  value 
thereof.  It  would  probably  be  just  to  estaWah  some 
such  provision  in  favor  of  a  master  dismissed  without 
good  cause. 

beonbSS!  S  1051.  The  master  of  a  ship  is  bound  to  be  always 
on  board  when  entering  or  leaving  a  port,  harbor  or 
river. 

Code  de  Com,,  art  227. 

Pilotage.  g  1052.  On  entering  or  leaving  a  port,  harbor  or 
river,  the  master  of  a  ship  must  take  a  pilot  if  one 
offers  himself,  and  while  the  pilot  is  on  board,  the 
navigation  of  the  ship  devolves  on  him. 

Regulations  respecting  pilots  of  this  state  are  contained 
in  the  Political  Code. 

Power  of         S  1053.  The  master  of  a  ship  may  enforce  the 

nuMter  over      ,,.  «.,  -  ^-i.^/.i 

obedience  of  the  mate  and  seamen  ^  his  lawful 
commands  by  confinement  and  other  reasonable 
corporal  punishment,  not  prohibited  by  acts  of  con- 
gress, being  responsible  for  the  abuse  of  his  power. 
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§  1054.  The  master  of  a  ship  may  confine  any  ^^JfJ^^J^^ 
person  on  board,  during  a  voyage,  for  willful  diso-  passengers. 
bedience  to  his  lawful  commands. 

g  1055.  If,  during  a  voyage,  the  ship's  supplies  fail,  J;Spj^'*°« 
the  master,  with  the  advice  of  the  officers,  may  com-  *^"*- 
pel  persons  who  have  private  supplies  on  board  to 
surrender  them  for  the  common  want,  on  payment  of 
their  value  or  giving  security  therefor. 

Chde  de  Com,^  art.  249. 

S  1056.  The  master  of  a  ship  must  not  abandon  it  when  mar 
during  the  voyage,  without  the  advice  of  the  other  awp. 
officers. 

S  1057.  The  master  of  a  ship,  upon  abandoning  it,  Datieion 
must  carry  with  him,  so  far  as  it  is  in  his  power,  me^SL 
the  money  and  the  most  valuable  of  the  goods  on 
board,  under  penalty  of  being  personally  responsible. 
If  the  articles  thus  taken  are  lost  from  causes  beyond 
his  control,  he  is  exonerated  from  liability. 

Code  de  Cam.,  art  241. 

g  1058.  The  master  of  a  ship,  who  engages  for  a  when 
common  profit  on  the  cargo,  must  not  trade  on  his  nou^o^cm 

his  own 

own  account,  and  if  he  does,  he  must  account  to  his  »ccouut. 
employer  for  all  profits  thus  made  by  him. 

Code  de  Com.,  art  239,  240,  modified  to  conform  to  the 
law  of  partnership. 

g  1059.  The  master  of  a  ship  must  use  great  care  ctroand 
and  diligence  in  the  performance  of  his  duties,  and  is  '*"**^^°^®' 
responsible  for  all  damage  occasioned  by  his  negli- 
gence, however  slight. 

Code  de  Com.,  art.  221. 

§  1060.  The  authority  and  liability  of  the  master  Anthorfty 
of  a  ship,  as  an  agent  for  the  owners  of  the  ship  and  ^'  °^^* 
cargo,  are  regulated  by  the  Title  on  Agency. 

41 
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ARTICLE  V. 

HATES  AJSTD  SEAMEN. 

Sjcction  1061.  Mate,  what 

1062.  Seamen,  what 

1063.  Mate  and  seamen,  how  engaged  and  disdiarged. 

1064.  Unseaworthj  vessel 

1065.  Seamen  not  to  lose  wages  or  lion  hy  agreement 

1066.  Special  agreement  with  seamen. 

1067.  Wages  depend  on  freightage. 

1068.  When  wages,  Ac.,  begin. 

1069.  Wages,  where  voyage  is  broken  up  before  departore. 

1070.  Wrongful  discharge. 

1071.  Wages  when  not  lost  by  wreck. 

1072.  Certificate. 

1073.  Disabled  seamen. 

1074.  Maintenance  of  seamen  during  sickness. 
1076.  Death  on  the  voyage. 

1076.  Theft,  &c.,  forfeiU  wages. 

1077.  Seamen  cannot  ship  goods. 

1078.  Embezzlement  and  injuries. 

1079.  Law  governing  seamen. 


Seamen, 
what. 


>'^^>»»*-  S  1061.  The  mate  of  a  ship  is  the  officer  next  in 
rank  to  the  master,  and  in  case  of  the  master's  dis- 
ability he  must  take  his  place.  By  so  doing,  he  does 
not  lose  any  of  his  rights  as  mate. 

2  Mete,  445. 

g  1062.  All  persons  employed  in  the  navigation  of 
a  ship,  or  upon  a  voyage,  other  than  the  master  and 
mate,  are  to  be  deemed  seamen  within  the  provisions 
of  this  Code- 
See  The  Prince  George,  3  Hogg.  Adm.,  376;  The  Jane  & 
Matilda,  1  icIL,  187 ;  The  Highlander,  Sprague,  588. 

g  1063.  The  mate  and  seamen  of  a  ship  are  engaged 
by  the  master,  and  may  be  discharged  by  him  at  any 
period  of  the  voyage,  for  willful  and  persistent  diso- 
bedience or  gross  disqualification,  but  cannot  other- 
wise be  discharged  before  the  termination  of  the 
voyage. 

3  Kent  Com.,  116. 


Xatetnd 
teamen 
bowen« 
land 
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S  1064.  A  mate  or  seaman  is  not  bound  to  go  to  sea  uase*- 
in  a  ship  that  is  not  seaworthy ;  and  if  there  is  reason-  ve^^ML^ 
able  doubt  of  its  seaworthiness,  he  may  refuse  to  pro- 
ceed until  a  proper  survey  has  been  had. 

United  States  v.  Givings,  Sprague,  75;  The  Hibemia, 
id,  78. 

g  1065.  A  seaman  cannot,  by  reason  of  any  agree-  setmen  not 
ment,  be  deprived  of  his  lien  upon  the  ship,  or  of  jf^K^<>' 
any  remedy  for  the  recovery  of  his  wages  to  which  •greemcnt 
he  would  otherwise  have  been  entitled.    Any  stipu- 
lation by  which  he  consents  to  abandon  his  right  to 
wages  in  case  of  the  loss  of  the  ship,  or  to  abandon 
any  right  he  may  have  or  obtain  in  the  nature  of 
salvage,  is  void. 

From  13  A  14  VicL,  c  93,  §  63. 

S  1066.  No  special  agreement  entered  into  by  a  spedti 
seaman  can  impair  any  of  his  rights,  or  add  to  any  ^^^^  »e*. 
of  his  obligations,  as  defined  by  law,  unless  he  fully 
understands  the  effect  of  the  agreement,  and  receives 
a  fair  comi)ensation  therefor. 

The  Highlander,  Sprague^  510 ;  Brown  v.  Lull,  2  Sumn., 
443  J  The  Juliana,  2  i>(xf5.,  504;  Mary  Paulina,  j^oyiM^ 
45. 

g  1067.  Except  as  hereinafter  provided,  the  wages  wages  de- 
of  seamen  are  due  when,  and  so  far  only  as,  freight-  ^Sght^. 
age  is  earned,^  unless  the  loss  of  freightage  is  owing 
to  the  fault  of  the  owner  or  master.* 

*  Van  Beuren  v.  Wilson,  9  Cow.,  158;  Icard  v.  Groold,  11 
Johns.,,  279;  Porter  v.  Andrews,  9  id.,  350;  Dunnett 
V.  Tomhagen,  3  Johns.,  154 ;  see  Worth  v.  Mumford, 
1  EUt,  1. 

■  Hoyt  V.  Wildfire,  3  Johns.,  518;  Sullivan  v.  Morgan,  11 
id.,  ^^\  see  Murray  v.  Kellogg,  9  id.,  227. 

S  1068.  The  right  of  a  mate  or  seaman  to  wages  when 
and  provisions  begins  either  from  the  time  he  begins  b2giS!'  *^* 
work,  or  from  the  time  specified  in  the  agreement  for 
his  beginning  work,  or  from  his  presence  on  board, 
whichever  first  happens. 

13&14  Fief.,  c.  93,- §66. 
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Wftffca 
where  voy- 
age i»*  hro- 
ki'ii  np  be- 
f  »re  de- 
I>artarc. 


Wrongftil 
disch&rs^ 


Wages 
when  not 
lost  by 
wreck. 


Oertiflcate. 


Disabled 


S  1069.  Where  a  voyage  is  broken  up  before  de- 
parture of  the  ship,  the  seamen  must  be  paid  for  the 
time  they  have  served,  and  may  retain  for  their 
indemnity  such  advances  as  they  have  received. 

Modified  from  Code  de  Com.^  art.  252. 

g  1070.  When  a  mate  or  seaman  is  wrongfully  dis- 
charged, or  is  driven  to  leave  the  ship  by  the  cruelty 
of  the  master  on  the  voyage,  it  is  then  ended  with 
respect  to  him,  and  he  may  thereupon  recover  his 
full  wages. 

2  Pars.  Mar.  Law^  674;  Ward  r.  Ames,  9  Johns.,  138; 
The  Minerva,  1  Hogg.  Adm.,  368.  Reasonable  appre- 
hension of  cruelty  has  been  held  suflBcient  excuse  for 
desertion  (Edward  v.  Trevellick,  A:  EL  db  B,,  59). 

§  1071.  In  case  of  loss  or  wreck  of  the  ship,  a  sea- 
man is  entitled  to  his  wages  up  to  the  time  of  the 
loss  or  wreck,  whether  freightage  has  been  earned  or 
not,  if  he  exerts  himself  to  the  utmost  to  save  the 
ship,  cargo  and  stores. 

This  provision  is  substantially  enacted  in  England  (StaL 
7  &  8  Vict. J  c.  112,  §  17),  making  the  seaman's  right, 
however,  absolutely  dependent  upon  the  ofiBcer's  cer- 
tificate. 

§  1072.  A  certificate  from  the  master  or  chief  sur- 
viving oflScer  of  a  ship,  to  the  effect  that  a  seaman 
exerted  himself  to  the  utmost  to  save  the  ship,  cargo, 
and  stores,  is  presumptive  evidence  of  the  fact. 

g  1073.  Where  a  mate  or  seaman  is  prevented  from 
rendering  service  by  illness  or  injury,  incurred  with- 
out his  fault,^  in  the  discharge  of  his  duty  on  the 
voyage,  or  by  being  wrongfully  discharged,  or  by  a 
capture  of  the  ship,^  he  is  entitled  to  wages  notwith- 
standing; but  in  case  of  capture,  a  ratable  deduction 
for  salvage  is  to  be  made.^ 

*  A  seaman  cannot  recover  wages  for  a  period  during 

which  lie  was  disabled  by  his  own  fsuilt  (Johnson  v. 
Huckins,  Spragufi.  G7 ;  6  Iaiw  Rep.,  311). 
'  Wetmore  v.  Hensliaw,  12  Jofins.,  324. 

*  Wetmore  v.  Ileushaw,  12  Johns.,  324. 
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g  1074.  If  a  mate  or  seaman  becomes  sick  or  dis-  Maint©- 
abled  during  the  voyage  without   his  fault,^   the  JSJSen 
expense  of  furnishing   him  with  suitable  medical  »ickneM. 
advice,  medicine,  attendance,  and  other  provision 
for  his  wants,  must  be  borne  by  the  ship  till  the 
close  of  the  voyage.* 

'  This  exception  to  the  rule  is  recognized  in  Johnson  v. 
Huckins^  Spragutf  67. 

■  Croucher  v.  Oakman,  3  AUen^  185;  Harden  v.  Gordon, 
2  Mason^  541 ;  Freeman  v.  Baker,  1  Blatchf.  db  K 
AdnUf  382;  Walton  v.  The  Neptune,  1  Pet  Adyn.^ 
142;  The  George,  1  Sumn.,  161;  Reed  v.  Canfleld, 
id,  197;  Brown  v.  Overton,  Sprague^  462;  The 
Forrest,  Warc^  420 ;  Knight  w.  Parsons,  Spraguej  279. 

g  1075.  If  a  mate  or  seaman  dies  during  the  voy-  Death  on 
age,  his  personal  representatives  are  entitled  to  his    *'^^*'^ 
wages  to  the  time  of  his  death,  if  he  would  have  been 
entitled  to  them  had  he  lived  to  the  end  of  the  voyage.  ^ 

S1076.  Desertion  of  the  ship  without  cause,  or  a  Then,  ac, 
forfeiti 

justifiable   discharge    by    the    master    during  the  w»k««- 
voyage,  for  misconduct,  or  a  theft  of  any  part  of 
the  cargo  or  appurtenances  of  the  ship,  or  a  willful 
injury  thereto  or  to  the  ship,  forfeits  all  wages  due 
for  the  voyage  to  a  mate  or  seaman  thus  in  fault. 

Spencer  v.   Eustis,  21   Ms.,  519;   Coffin  v.  Jenkins,  3 
Story,  108;  Cloutraan  v.  Tunison,  1  Sumn.^  3J3. 

S  1077.  A  mate  or  seaman  may  not,  under  any  pre-  scnmen 

,.  ,  ,.  ^        *At  .        cannot  sblp 

text,  ship  goods  on  his  own  account,  without  permis-  eo«i». 
sion  from  the  master. 

Code  de  Com,,  art  251. 

g  1078.  If  any  part  of  the  cargo  or  appurtenances  Emberaie. 
of  a  ship  is  embezzled  or  injured  by  the  mate  or  a  Sjane?. 
seaman,  the  offender,  or,  if  it  is  not  known  which  is 
the  offender,  all  those  of  whom  negligence  or  fault 
may  be  presumed,  must  make  good  the  loss. 

Lewis  V.  Davis,  3  Johns.,  17 ;  Spurr  v.  Pearson,  1  i/ow.,  104. 

g  1079.  The   shipment   of  oflScers   and  seamen,  Ltwgofw 
and  their  rights  and  duties,  are  further  regulated  by  tlSmSa. 
acts  of  congress. 
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ARTICLE  VL 

ships'  hanagebs. 

SsonOH  1080.  Manager,  what 

1081.  Duties  of  manager. 

1082.  Compensation. 

g  1080.  The  general  agent  for  the  owners,  in  re- 
spect to  the  care  of  a  ship  and  freight,  is  called  the 
manager ;  if  he  is  a  part  owner  he  is  also  called  the 
managing  owner. 

The  commissioners  have  preferred  not  to  use  the  phrase 
"  ship's  husband." 

§  1081.  Unless  otherwise  directed,  it  is  the  duty  ot 
the  manager  of  a  ship  to  provide  for  the  complete  sea- 
worthiness of  the  ship ;  to  take  care  of  it  in  port ; 
•to  see  that  it  is  provided  with  necessary  papers,  with 
a  proper  master,  mate  and  crew,  and  supplies  of  pro- 
visions and  stores. 

g  1082.  A  managing  owner  is  presumed  to  have  no 
right  to  compensation  for  his  own  services. 

Benson  v.  Heathom,  1  Toung  &  C,  326;  Smith  v,  Laj,  3 
Kay  ik  Johns.^  105. 


CHAPTEE  in. 


Volnntary 
interferenca 
with  pro* 
perty. 


8EBV1GE  WITHOUT  EMPLOYMENT. 

SscnoN  1083.  Yoluntarj  interference  with  property 
1084.  Salvage. 

§  1083.  One  who  ofllciously,  and  without  the  con- 
sent of  the  real  or  apparent  owner  of  a  thing,  takes 
it  into  his  possession,  for  the  purpose  of  rendering  a 
service  about  it,  must  complete  such  service,  and  use 
ordinary  care,  diligence  and  reasonable  skill  about 
the  same.  He  is  not  entitled  to  any  compensation 
for  his  service  or  expenses,  except  that  he  may  deduct 
actual  and  necessary  expenses,  incurred  by  him  about 
such  service,  from  any  profits  which  his  service  has 
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caused  the  thing  to  acquire  for  its  owner,  and  must 
account  to  the  owner  for  the  residue. 

S  1084.  Any  person,  other  than  the  master,  mate,  s^tu*. 
or  a  seaman  thereof,  who  rescues  a  ship,  her  appurte- 
nances, or  cargo,  from  danger,  is  entitled  to  a  reason- 
able compensation  therefor,  to  be  paid  out  of  the 
property  saved.  He  has  a  lien  for  such  claim,  which 
is  regulated  by  the  Title  on  Liens. 

Baker  v,  Hoag,  7  M  K,  557. 


TITLE  Vn. 

CABRIAQE. 

Chaptsb    I.  Carriage  in  general 
n.  Carriage  of  person& 
IIL  Carriage  of  property. 
IV.  Carriage  of  messages. 
V.  Common  carriers. 


CHAPTEE  L 

GABEIAGB  IK  GENERAL. 

Saonoir  1085.  Contract  of  carriage. 

1086.  Different  kinds  of  carriers. 

1087.  Marine  and  inland  carriers,  what 

1088.  Carriers  hj  railroad  and  steamboat 

1089.  Carriers  bj  sea. 

1090.  Obligations  of  gratnitocis  carriers. 

1091.  Obligations  of  gratuitous  carrier  who  has  begun  to  carry. 

§  1085.  The  contract  of  carriage  is  a  contract  for  contractor 
the  conveyance  of  property,  persons,  or  messages,  *•"*•«* 
from  one  place  to  another. 


§  1086.  Carriage  is  either :  purest 

1.  Inland; 

2.  Marine. 


1.  Inland;  or,  canicn. 


S  1087.  Oarriers  upon  the  ocean^  upon  arms  of  the  xarine  and 
sea,  upon  the  great  lakes  Ontario,  Erie,  Huron,  ^"^wui 
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Micliigan  and  Superior,  and  upon  the  rivers  and 
canals  connecting  those  lakes  with  each  other,  are 
marine  carriers.    All  others  are  inland  carriers. 

g  1088.  Eights  and  duties  peculiar  to  carriers  by  rail- 
way and  steamers,  are  defined  in  the  Political  CJode. 


Carriers  by       g  1089.  Eights  and  duties  peculiar  to  carriers  by 
sea,  are  defined  by  acts  of  congress. 


S  1090.  Carriers  without  reward  are  subject  to  the 
same  rules  as  employees  without  reward,  except  so 
far  as  is  otherwise  provided  by  this  Title. 


Obligations 
of  gretuit- 
ons  carrier 
who  baa 
began  to 
•arry. 


S  1091.  A  carrier  without  reward,  who  has  begun 
to  perform  his  undertaking,  must  complete  it  in  like 
manner  as  if  he  had  received  a  reward,  unless  he 
restores  the  person  or  thing'  carried  to  as  favorable  a 
position  as  before  he  commenced  the  carriage.* 

*  This  is  intended  to  include  messages  as  well  as  propertj. 

'  It  would  bo  manifestly  unreasonable  to  allow  a  railway 
company  to  eject  a  passenger  upon  a  free  ticket, 
when  he  had  made  only  half  his  journey.  On  tho 
other  hand,  there  would  be  no  injustice  m  a  refusal 
to  allow  him  to  start  upon  the  journey. 


OHAPTEE  n. 

CAERIAGB  OF  PERSONS. 

Article  L  Gratuitous  carriage, 
n.  Carriage  for  reward. 


Befl^rce  of 
care  re- 
quired. 


ARTICLE  I. 

GRATUITOUS  CABBIAGK   OF  PEBSONS. 
SsonoN  1092.  Degree  of  care  required. 

§  1092.  A  carrier  of  persons  without  reward  must 
use  ordinary  care  and  diligence  for  their  safe  carriage. 

As  extreme  care  is  required  of  carriers  for  reward  (seo 
section  1093)  out  of  regard  for  human  life,  it  seems  to 
follow  that  at  least  ordinary  care  should  be  required 
of  gratuitous  carriers. 
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ARTICLE  n. 

CABBIAGB  FOB  BEWABD. 

Sionov  1093.  General  duties  of  carrier. 

1094.  Vehicles. 

1095.  Not  to  overload  his  vehides. 

1096.  Treatment  of  passengers. 

1097.  Rate  of  speed  and  delajs. 

5  1093.  A  carrier  of  persons  for  reward  must  use  General 

•*'  ^  daties  of 

the  utmost  care  and  diligence  for  their  safe  carriage,  «^«- 
must  provide  everything  necessary  for  that  purpose, 
and  must  exercise  to  that  end  a  reasonable  degree 
of  skill. 

Ang.  on  Carr.,  %%  521-623,  534-639;  Edgerton  v.  N.  T. 
&  Harlem  R.  R.,  35  Barh.^  193;  Bowen  v,  N.  Y.  Cen- 
tral R.  R.,  18  i^  r:,  408. 

S  1094.  A  carrier  of  persons  for  reward  is  bound  veudai. 
to  provide  vehicles  safe  and  fit  for  the  purposes  to 
which  they  are  put,  and  is  not  excused  for  default  in 
this  respect  by  any  degree  of  care. 

Alden  v.  New  York  Central  R.  R.  Co.,  26  iV:  r,  102 ;  see 
Hegeman  v.  Western  R.  R.,  13  ii,  9 ;  Sharp  v.  Grey, 
9  Bing.^  457 ;  but;  see  Ingalls  v.  Bills,  9  ifefe.,  1. 

g  1095.  A  carrier  of  persons  for  reward  njust  not  Not  to  over. 
overcrowd  or  overload  his  vehicle.  vehides 

Angell  on  Carr.,  §  628 ;  Derwort  v.  Loomer,  21  Cbnn.,  246. 

g  1096.  A  carrier  of  persons  for  reward  must  give  J/*^™* 
to  passengers  all  such  accommodations  as  are  usual  «^^ 
and  reasonable,^  must  treat  them  with  civility,*  and 
give  them  a  reasonable  degree  of  attention.^ 

*  St4yry  on  Bailm,^  %  697 ;  Ang.  on  Carr,,  §  633. 

*  Story  on  Contracts^  §  796  6. ;  Chamberlain  v.  Chandler, 

3  Masony  242. 

*  See  Hall  v.  Conn.  Steamboat  Co.,  13  Conn.^  319. 

§  1097.  A  carrier  of  persons  for  reward  must  travel  2^*!Ld 
at  a  reasonable  rate  of  speed,  and  without  any  un-  SS^. 
reasonable  delay,  or  deviation  from  his  proper  route. 

42 
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CHAPTEE  m. 

GABBIAGE  OP  PBOPEETT. 

AsnoLB  L  Geueral  definitions. 

II.  Obligations  of  the  carrier. 
IIL  Bill  of  lading. 
IV.  Freightage. 

y.  Greneral  average. 

ARTICLE  L 

GENERAL    DEFINITIONS. 
SEcnOK  1098.  Freight,  consignor,  &a,  what 

Freight  g  1098.  Property   carried   is   called   freight,  the 

Ac.,  what    reward,  if  any,  to  be  paid  for  its  carriage  is  called 

freightage,'  the  person  who  delivers  the  freight  to  the 

carrier  is  called  the  consignor,  and  the  person  to 

whom  it  is  to  be  delivered  is  called  the  consignee. 

'  See  note  to  section  1449. 
ARTICLE  n. 

OBLIGATIONS  OF    THE    CABBIEB. 

Sbotiov  1099.  Care  and  diligence  required  of  carriers, 
r  1 100.  Carrier  to  obej  directions. 

1101.  Conflict  of  orders. 

1102.  Stowage,  deviation  &o. 

1103.  Delivery  of  freight 

1104.  Place  of  delivery. 

1105.  ObUgations  of  carrier  when  freight  is  not  deliTsred  to 

consignee. 

1106.  How  carrier  may  terminate  his  liability. 

1107.  When  consignee  cannot  be  found. 

oartasd         §  1099.  A  Carrier  of  property  for  reward  must  use 
reqni?^or  at  Icast  Ordinary  care  and  diligence  in  the  i>erform- 
ance  of  all  his  duties.    A  carrier  without  reward 
must  use  at  least  slight  care  and  diligence. 
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5  1100.  A  carrier  must  comply  with  the  directions  SKJ'Si^ 
of  the  consignor  or  consignee,  to  the  same  extent  that  "^"^ 
an  employee  is  bound  to  comply  with  those  of  his 
employer. 

Johnson  v,  Hudson  Rirer  E.  R.,  31  Barb^  196;  Acklej 
V.  Kellogg,  8  Cow.f  223. 

§  1101.  When  the  directions  of  a  consignor  and  S^^^U 
consignee  are  conflicting,  the  carrier  must  comply 
with  those  of  the  consignor  in  respect  to  all  matters 
except  the  delivery  of  the  fireight,  as  to  which  he 
must  comply  with  the  directions  of  the  consignee,^ 
unless  the  consignor  has  specially  forbidden  the 
carrier  to  receive  orders  from  the  consignee  inconsis- 
tent with  his  own.* 

'  Bartlett  v.  London  and  N.  W.  Railway  Co.,  *l  R  &  Ni, 

400;  Sweet  v.  Bamey,  23  K  E,  336. 
■  See  looker  v.  Gormer,  2  SUt,  71. 

g  1102.  A  marine  carrier  must  not  stow  freight  §J,^J5fJ« 
upon  deck  during  the  voyage,  except  where  it  is  usual  *«• 
to  do  so,  nor  make  any  improper  deviation  from  or 
delay  in  the  voyage,  nor  do  any  other  unnecessary 
act  which  would  avoid  an  insurance  in  the  usual 
form  upon  the  freight. 

Ck>de  de  Commerce,  art  229. 

g  1103.  A  carrier  of  property  must  deliver  it  to  the  gj}^,^**' 
consignee,  at  the  place  to  which  it  is  addressed,  in 
the  manner  usual  at  that  place. 

g  1104.  If  there  is  no  usage  to  the  contrary  at  the  ^^^ 
place  of  delivery,  freight  must  be  delivered  as  follows : 

1.  If  carried  upon  a  railway  owned  or  managed  by 
the  carrier,  it  may  be  delivered  at  the  station  nearest 
the  place  to  which  it  is  addressed  ;^ 

2.  If  carried  by  sea  from  a  foreign  country,  it  may 
be  delivered  at  the  wharf  where  the  ship  moors, 
within  a  reasonable  distance  from  the  place  of  address ; 
or,  if  there  is  no  wharf,  on  board  a  lighter  alongside 
the  ship  f  or. 
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3.  In  other  cases,  it  must  be  delivered  to  the  con- 
signee or  his  agent,  personally,^  if  either  can,  with 
reasonable  diligence,  be  found. 

*  Norway  Plains  Co.  v.  Boston  &  Me.  R.  R.  Co.,  1  Grajf, 

263 ;  see  Smith  v.  Nashua,  Ac^  R  R.  Co.,  7  Fost  [K 
Kl  86. 

■  See  Rowland  v.  Mib,  2  EUL,  150;  Hyde  v.  Trent,  &a, 
Nav.  Co.,  6  T.  i?.,  389 ;  Dixon  v.  Dunham,  14 10.,  324; 
Crawford  v.  Clark,  15  id,  361 ;  Cope  v,  Cordova,  1 
Rawlt,  203.  The  carrier  is  not  bound  to  take  the 
goods  to  the  wharf  actually  nearest  the  consignee 
(Chickering  v.  Fowler,  4  Pick.^  371). 

•See  Haslam  v.  Adams  Express  Co.,  6  B<mo^  235; 
Ostrander  v.  Brown,  15  Johns.,  39;  Hemphill  v, 
Chenie,  6  WatU  <fc  S.,  62. 

obi^tiOTis  g  1105.  If,  for  any  reason,  a  carrier  does  not  deliver 
fr?fghti8  freight  to  the  consignee  or  his  agent  personally,  he 
2d  to  wn"'  must  give  notice  to  the  consignee  of  its  arrival,  and 
•ignee.       '^qq^  the  samo  in  safety,  upon  his  responsibility  as  a 

carrier,  until  the  consignee  has  had  a  reasonable  time 

to  remove  it. 

Price  V.  Powell,  ^K  K,  322;  Bourne  v.  Gatliflfe,  3  JT.  <fc 
(?.,  643;  7  td,  850;  11  CI  db  fVn.,45;  Kohn  v.  Pack- 
ard, 3  Za.,  224. 

Howcarricr  §  1106.  If  a  consignec  does  not  accept  and  remove 
ulwiit*  freight  within  a  reasonable  time  after  the  carrier  has 
fulfilled  his  obligation  to  deliver,  or  duly  offered  to 
fulfill  the  same,  the  carrier  may  exonerate  himself 
from  further  liability  by  placing  the  freight  in  a 
suitable  warehouse,^  on  storage,  and  giving  notice 
thereof  to  the  consignee.* 

*  A  carrier*  is  not  forced  to  keep  goods  which  the  con- 

signee refuses  or  neglects  to  take.  But  he  must  do 
some  act  clearly  indicating  the  termination  of  his 
relation  as  carrier.  If  he  keeps  the  goods  on  las 
vehicle,  he  cannot  daim  to  do  so  as  a  warehouseman 
(Goold  V.  Chapin,  20  K  F.,  259). 
'  Notice  must  be  given  (see  Rowland  v,  MUn,  2  Wii^ 
160). 

•^mSSI  S  1107.  If  a  consignee  of  freight  cannot,  with 
fou!£        reasonable  diligence,  be  found,  the  carrier  may  place 
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it  in  a  suitable  warehouse  for  his  account,  but  must 
give  notice  thereof  to  the  consignor. 

Fiflk  V.  Newton,  1  Denio^  45 ;  approved,  Rowland  v.  Miln, 
2  Eilt,  150;  Bee  Goold  v.  Chapin,  20  K.  7^  259. 


ARTICLE  m. 

BILL  OP  LADING. 

Section  1108.  Bill  of  lading,  what 

1109,  1110.  Bill  of  lading  negotiable. 

1111.  Effect  of  bill  of  lading  on  rights,  Ac,  of  carrier. 

1112.  Bills  of  lading  to  be  given  to  consignor. 

1113.  Carrier  exonerated  by  delivery  accordmg  to  bill  of  lading. 

1114.  Carrier  may  demand  surrender  of  bill  of  lading  before  de- 

livery. 

S  1108.  A  bill  of  lading  is  an  instrument  in  writ-  Biiiof 
ing,  signed  by  a  carrier  or  his  agent,  describing  the  ''^^• 
freight  so  as  to  identify  it,  stating  the  name  of  the 
consignor,  the  terms  of  the  contract  for  carriage,  and 
agreeing  or  directing  that  the  freight  be  delivered  to 
the  order  or  assigns  of  a  specified  person  at  a  specified 
place. 

Holbrook  v.  Tose,  6  Bosw.f  T6,  109. 

g  1109.  All  the  title  to  the  freight  which  the  first  Bm  of 
holder  of  a  bill  of  lading  had  when  he  received  it,  n^oti*we. 
passes  to  every  subsequent  indorsee  thereof  in  good 
faith  and  for  value,  in  the  ordinary  course  of  business, 
with  like  effect  and  in  like  manner  as  in  the  case  of 
a  bill  of  exchange. 

This  provision  is  conformable  to  the  general  intention  of 
merchants,  and  it  is  not  certain  that  it  is  not  the  law 
of  this  state  (see  Dows  v.  Greene,  24  N:  T.,  638; 
Dows  V.  Rush,  28  Barb,,  185 :  but  compare  Dows  v. 
Perrin,  16  ^.  F.,  332).  A  provision,  somewhat  similar, 
has  been  enacted  in  England  (18  &  19  Vict.,  c  111 ; 
see  Foster  v.  Colby,  3  ff.  db  K,  705). 

S  1110.  When  a  bill  of  lading  is  made  to  *'  bearer,"  id. 
or  in  equivalent  terms,  a  simple  transfer  thereof  by 
delivery  conveys  the  same  title  as  an  indorsement. 


Digitized  by  VjOOQIC 


834 


THE  CrVTL  CODE 


Sfeetof 
bill  of  Ud- 
Incr  on 
ligtiu,  Ac, 
of  curia. 


Bm  of  lad- 
ing to  bo 
giren  to 
consignor. 


S  1111.  A  bill  of  ladiog  does  not  alter  the  rights 
or  obligations  of  the  carrier,  as  defined  in  this  chap- 
ter, unless  it  is  plainly  inconsistent  therewith. 

g  1112.  A  carrier  must  subscribe  and  deliver  to  the 
consignor,  on  demand,  any  reasonable  number  of  bills 
of  ladidg,  of  the  same  tenor,  expressing  truly  the  origi- 
nal contract  for  carriage ;  and  if  he  refuses  to  do  so,  the 
consignor  may  take  the  freight  from  him,  and  recover 
from  him  besides,  all  damage  thereby  occasioned. 

cwriierex-       §  1113.  A  Carrier  is  exonerated  from  liability  for 
SSlJSSg     freight,  by  delivery  thereof,  in  good  faith,  to  any 
\SiJ^,       holder  of  a  bill  of  lading  therefor,  properly  indorsed, 
or  made  in  favor  of  the  bearer. 

This  is  a  necessary  result  of  §  1109. 


Carrier  may 
demand 
■nrrender 
of  bill  of 
lading  be- 
fore 
delivery. 


S 1114.  When  a  carrier  has  given  a  bill  of  lading,  or 
other  instrument  sobstantially  equivalent  thereto,  he 
may  require  its  surrender,  or  a  reasonable  indemnity 
against  claims  thereon,  before  delivering  the  freight. 

Howard  v.  Shepperd,  9  C.  B,,  297. 


ARTICLE  IV. 


•when 


FREIGHTAGE. 

SEonoN  1115.  When  freightage  is  to  be  paid. 

1116.  Consignor,  when  liable  for  freightage. 

1117.  Consignee,  when  liable. 

1118.  Natural  increase  of  freight 

1119.  1120.  Apportionment  by  contract. 

1121.  Apportionment  according  to  distance. 

1122.  Freight  earned  further  than  agreed,  fta 

1123.  Carrier's  lien  for  freightage. 

§  1115.  A  carrier  may  require  his  freightage  to  be 
paid  upon  his  receiving  the  freight ;  but  if  he  does 
not  demand  it  then,  he  cannot  until  he  is  ready  to 
deliver  the  freight  to  the  consignee. 

See  Wyld  v.  Pickford,  Sif.  <fc  W.,  443,  458. 

ll^'SS&o      S  1116.  The  consignor  of  freight  is  presumed  to  be 


When 
flrelKbttge 
is  to  be 
paid. 


Oontl 


torjreight.   ji^bie  for  the  freightage,  but  if  the  contract  between 
him  and  the  carrier  provides  that  the   consignee 
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shall  pay  it,  and  the  carrier  allows  the  consignee  to 
take  the  freight,  he  cannot  afterwards  recover  the 
freightage  from  the  consignor. 

§  1117.  The  consignee  of  freight  is  liable  for  the  ^'^'^[w'e. 
freightage,  if  he  accepts  the  freight  with  notice  of 
the  intention  of  the  consignor  that  he  shoufd  pay  it. 

Merrick  v.  Gordon,  20  N.  7.,  93. 

§  1118.  No  freightage  can  be  charged  upon  the  Natnna 
natural  increase  of  freight.  fr«i«t»^ 

1  Pars,  MarU.  Law,  149,  160. 

g  1119.  K  freightage  is  apportioned  by  a  bill  of  Apportion. 
lading  or  other  contract  made  between  a  consignor  contract. 
and  carrier,  the  carrier  is  entitled  to  payment,  accord- 
ing to  the  apportionment,  for  so  much  as  he  de- 
livers. 

§  1120.  K  a  part  of  the  freight  is  accepted  by  a  u. 
consignee,  without  a  specific  objection  that  the  rest  is 
not  delivered,  the  freightage  must  be  apportioned 
and  paid  as  to  that  part,  though  not  apportioned  in 
the  original  contract. 

1  Pars.  Marit  Law,  149. 

5  1121.  If  a  consignee  voluntarily  receives  freight  ^ppj^**"^ 
at  a  place  short  of  the  one  appointed  for  delivery,  §JJ^^^ 
the  carrier  is  entitled  to  a  just  proportion  of  the 
freightage,  according  to  distance.^  If  the  carrier, 
being  ready  and  willing,  offers  to  complete  the  transit, 
he  is  entitled  to  the  full  freightage.*  If  he  does  not 
thus  offer  completion,  and  the  consignee  receives 
the  freight  only  from  necessity,  the  carrier  is  not 
entitled  to  any  freightage.^ 

'  Ang.  on  Car.,  §  404;  Kinsman  v.  N.  Y.  Mataal  Ins. 

Co.,  5  Bosw.j  460. 
■  Violett  V.  Stettinius,  6  Oraneh,  0.  C,  559. 
•  Ang.  on  Car.,  §  407. 

§  1122.  If  freight  is  carried  farther,  or  more  expedi-  f^^^^ 
tiously,  than  was  agreed  upon  by  the  parties,  the  J^JJ^^ 
carrier  is  not  entitled  to  additional  compensation, 
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and  cannot  refuse  to  deliver  it,  on  the  demand  of  the 
consignee,  at  the  place  and  time  of  its  amval. 

iiS"toJ  *         S  1123.  A  carrier  has  a  lien  for  freightage,  which 
freightage.   ^  regulated  by  the  Title  on  Liens. 


ARTICLE  V. 

GENERAL  AYEBAGB. 

SsonOK  1124.  Jettison  and  general  average,  what 

1125.  Order  of  jettison. 

1126.  By  whom  made. 

1127.  Loss,  how  borne. 

1128.  General  average  loss,  how  adjusted. 

1129.  Talues,  how  ascertained. 

1130.  Things  stowed  on  deck. 

1131.  Application  of  the  foregoing  rules. 

jetuson   ,      g  1124.  A  carrier  by  water  may,  when  in  case  of 

and  general 

wiSt*^*  extreme  peril  it  is  necessary  for  the  safety  of  the  ship 
or  cargo,  throw  overboard,  or  otherwise  sacrifice,  any 
or  all  of  the  cargo  or  appurtenances  of  the  ship. 
Throwing  property  overboard  for  such  purpose  is 
called  jettison,  and  the  loss  incurred  thereby  is  called 
a  general  average  loss. 

Lawrence  v,  Mintum,  17  Mow.  [U.  S.]t  100. 


jettiton. 


cHtdcir^of         g  1125.  A  jettison  must  begin  with  the  most  bulky 
and  least  valuable  articles,  so  far  as  possible. 

Code  de  Commerce^  art  411. 


^hom  g  1126.  A  jettison  can  be  made  only  by  authority 
of  the  master  of  a  ship,  except  in  case  of  his  disabil- 
ity, or  of  an  overruling  necessity,  when  it  may  be 
made  by  any  other  person. 

3  Kent  Com.^  233. 

i«»^iiow  g  1127.  The  loss  incurred  by  a  jettison,  when  law- 
fully made,  must  be  borne  in  due  proportion  by  all 
that  part  of  the  ship,    appurtenances,    freightage 
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and  cargo,  for  the  benefit  of  which  the  sacrifice  is 
made/  as  well  as  by  the  owner  of  the  thing  sacrificed.' 

^  Banurd  v.  Adams,  10  Bow,  [U.  S.],  210,  303. 
*Lee  V.  Grinnell,  5  Duer^  431 ;  SimondB  v.  White,  2  B,  A 
a,  806. 

S  1128.  The  proportions  in  which  a  general  average  oeneni 
loss  is  to  be  borne,  most  be  ascertained  by  an  a<\jast-  \^^ 
ment,  in  which  the  owner  of  each  separate  interest  is 
to  be  charged  with  snch  proportion  of  the  value  of 
the  thing  lost,  as  the  value  of  his  part  of  the  property 
affbcted  bears  to  the  value  of  the  whole.^  But  an 
adjustment  made  at  the  end  of  the  voyage,  if  valid 
there,  is  valid  everywhere.* 

'3  JTcn/  Com.,  232. 

*  SimondB  v.  Wliite,  2  B,  4h  C.^  805. 

$  1129.  In  estimating  values  for  the  purpose  of  a  ][]l£|^Sj^ 
general  average,  the  ship  and  appurtenances  must  be 
valued  as  at  the  end  of  the  voyage,  the  freightage  at 
one-half  the  amount  due  on  delivery,  and  the  cargo 
as  at  the  time  and  place  of  its  discharge ;  adding,  in 
each  case,  the  amount  made  good  by  contribution. 

See  3  Kent  Orni.,  242;  6  Duer,  429;  1  OaL,  673;  2 
Serg.  <fe  A,  229. 

§  1130.  The  owner  of  things  stowed  on  deck,  in  TUnca 
case  of  their  jettison,  is  entitled  to  the  benefit  of  a  d^k.  ^ 
general  average  contribution  only  in  case  it  is  usual 
to  stow  such  things  on  deck  upon  such  a  voyage. 

Lawrence  v.  Mintnm,  17  Bow.  [U.  &l  100;  Sayward  v. 
Stevens,  3  Cfray,  97 ;  Smith  v.  Wright,  1  Oaines,  43 ; 
Lenox  v.  United  Ina.  Co.,  3  Johnt,  Com,,  178 ;  Harria 
V.  Moody,  4  Bosw.,  210;  Gould  v.  Oliyer,  4  Bing,  Ni  O, 
134;  a  C.  again,  2  J£  <f;  (7.,  208;  Milward  v.  Hihbert» 
3  Q,  B,  120. 

S  1131.  The  rules  herein  stated  concerning  jettison  ^^^^^ 
are  equally  applicable  to  every  other  voluntary  sacri-  going  nOaa. 
flee  of  property  on  a  ship,  or  expense  necessarily 
incurred,  for  the  preservation  of  the  ship  and  cargo 
from  extraordinary  perils. 

Birkley  v.  Presgraye,  1  EoH^  228;  Codtdt  Oonk^  440. 
48 
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OHAPTEE  IV. 

CARRIAGE  OF  MESSAGES. 

BionoN  1132.  Obligations  of  carrier  of  messages. 

1133.  Degree  of  care  and  diligence  required. 

^wigatioM      g  1132.  A  carrier  of  messages  for  reward  must  de- 
me«uges.    jjy^p  them  at  the  place  to  which  they  are  addressed, 
or  to  the  persons  for  whom  they  are  intended. 

Degree  of        g  1133.  A  Carrier  of  messages  for  reward  most  use 

care  and  ^  ^ 

J^gj^  great  care  and  diligence  in  the  transmission  and  de- 
livery of  messages.  A  carrier  by  telegraph  must  use 
the  utmost  diligence  therein. 

Obyiously,  messages  are  sent  bj  telegraph  for  the  ex- 
press purpose  of  securing  great  dispatch.  This  is  an 
implied  condition  of  the  contract,  which  should  be 
strictly  enforted. 


OHAPTEE  V. 

COMMON  CARRIERS. 

Abtiolb    L  Common  carriers  in  general 
II.  Common  carriers  of  persons. 
IIL  Conunon  carriers  of  property, 
ly.  Common  carriers  of  messages. 


ARTICLE  I. 

COMMON  CABBIEBS  IN  GSNEBAI*. 

SlOnOK  1134.  Common  carrier,  what 

1135.  Obligation  to  accept  freight. 

1136.  Obligation  not  to  give  preference. 

1137.  What  preferences  he  must  give. 

1138.  Starting. 

1139.  CompeTisntioii. 

1140   OblijratHnis  of  corner  nltcred  only  by  agreement. 

1141.  Ccrf nil!  apYeemeiits  void. 

1 142.  Kffect  of  written  contract 
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5  1134.  Every  one  who  offers  to  the  public  to  carry  comm<m 

,  .  .         carrier, 

persons,  property  or  messages,  is  a  common  carrier  what. 
of  whatever  he  thus  oflfers  to  carry. 

Sweet  V.  Barney,  23  K  K,  335;  Read  v.  Spaulding,  6 
Bosw.,  395;  Place  v.  Union  Express  Co.,  2  HiiL,  19. 
A  telegraph  company  is  a  common  carrier  (Parks  v, 
Alta  CaL  TeL  Co.,  13  CaL,  422). 

S  1135.  A  common  carrier  must,  if  able  to  do  so,^  obligation 
accept  and  carry  whatever  is  offered  to  him,*  at  a  freight. 
reasonable  time  and  place,  of  a  kind  that  he  under- 
takes or  is  accustomed  to  carry .^ 

'  If  the  carrier's  vehido  is  full,  he  is  excused  (Lovett  v. 
Hobba,  2  Show.,  127). 

*  Story's  £aUm,j  %  608 ;  Bennett  v.  Button,  10  H  R,  481. 

So  held  as  to  passengers  (Bennett  v.  Peuiusula  Steam 
Packet  Co.,  6  C.  B.,  "775),  and  as  to  goods  (Cranch 
V.  London  ft  Nortliwoscom  R.  R.,  14  C.  B.,  255 ; 
Pickford  v.  Grand  Junction  R.  R,  8  if.  <fc  W:,  372 ; 
Jackson  v.  Rogers,  2  Sluno.,  327). 

*  Johnson  v.  Midland  R.  R.,  4  EmK,  367 ;  Sewall  9.  Allen, 

6  Wend,,  335;  Tunnell  v.  Pettijohn,  2  Harringt,  48; 
Citizens'  Bank  v.  Nantucket  Steamboat  Co.,  2  Story, 
16. 

g  1136.  A  common  carrier  must  not  give  prefer-  obligation 
ence,  in  time,  price,  or  otherwise,  to  one  person  profewnoe. 
over  another,  except  where  expressly  authorized  by 
statute. 

SUyry's  Bailm.,  §  608 ;  Parker  v.  Great  Western  Railway 
Co.,  7  if.  <fc  a,  253 ;  Pickford  v.  Grand  June.  R. 
Co.,  10  if  <fc  W:,  399.  It  may  be  that  this  is  not  a 
rule  of  the  common  law  (see  Baxendale  v.  Eastern 
Cos.  R.  R.  Co.,  4  C.  B.  [K  8.],  63,  78);  but  if  not,  it 
ought  to  be  incorporated  into  our  law  fh>m  the 
English  Railway  Acts,  which  generally  contain  such  a 
provision. 

§  1137.  A  common  carrier  must  always  give  a  whatpr©- 
preference  in  time,  and  may  give  a  preference  in  mSS^vJ 
price,  to  the  United  States  and  to  this  State. 

S  1138.  A  common  carrier  must  start  at  such  time  starting. 
and  place  as  he  announces  to  the  public. 

AngeU  on  Com,,  §  627,  a. 
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ooBpiOM.  g  1189..  A  common  carrier  is  entitled  to  a  reason- 
able compensation  and  no  more;  which  he  may 
require  to  be  paid  in  advance.  If  payment  thereof 
is  refused,  he  may  refuse  to  carry. 

Wyld  V.  Pickford,  S  J£  di  W.,  443,  468. 

SUShIS"      S  1140.  The  rights  and  obligations  of  a  common 
by^JJiS?^^  carrier  cannot  be  altered  by  notice  on  his  part,*  or  by 
"**"^        any  other  means  except  a  written  agreement  between 
him  and  the  person  with  whom  he  deals.' 

*  NeviDS  V,  Baj  State  Steamboat  Co.,  4  Boaw^  225 ;  Cole 
i;.  Goodwin,  19  Wend.^  261 ;  approved,  Dorr  v.  N.  J. 
Steam  Nav.  Co.,  U  N.  T.,  485. 

'  This  proviaioD  is  new,  in  so  far  as  it  requires  the  agree- 
ment to  be  written;  but  it  seems  eminentlj  desirable 
that  such  should  be  the  law. 

oert^  5  1141-  A  common  carrier  cannot  be  exonerated, 

^'•w.         by  any  agreement  made  in  anticipation  thereof,  fix)m 

liability  for  the  gross  negligence,  fraud,  or  willful 

wrong,  of  himself  or  his  servants. 

Penn.  R.  R.  v.  MoOloskej,  23  Penn,  Stj  532;  Camden  k 
Amb07  B.  R.  1^.  Baldaufl;  16  idL,  67 ;  SmiUi  v.  K.  Y. 
Central  B.  B.,  29  Barb.,  132;  affirmed,  24  K.  7.,  22X 
The  latest  cases  in  this  state  seem  to  hold  that  the 
carrier  may  be  exempted  from  sudi  liability  for  the 
acts  of  his  servants  (Bissell  v.  N.  Y.  Central  R.  R.,  26 
K,  K,  442;  reversing  S.  C,  29  Barb,,  602;  Perkins 
V.  K.  Y.  Central  R.  R.,  24  N.  F.,  196;  Wells  v.  Same, 
id,  181).  But  these  decisions  were  made  by  a  bare 
minority  of  the  Court  of  Appeals,  and  the  commissioners 
think  that  the  dissenting  opinions  are  entitled  to  the 
most  weight  It  is  notorious  that  the  negligence  of  rail- 
road managers  cannot  be  stopped  by  criminal  prosecu- 
tions, and  if  they  are  enabled  by  a  reduction  of  a  few 
cents  in  the  fare,  to  escape  a  civil  action,  they  will  be 
practicably  irresponsible  for  the  acts  of  their  servants. 


-  tor  S 1142.  A  passenger,  consignor,  or  consignee,  1^ 
tiMt  accepting  a  ticket,  bill  of  lading  or  written  contract 
for  carriage,  with  a  knowledge  of  its  terms,  assents 
to  the  rate  of  hire,  the  time,  place  and  manner  of 
delivery  therein  stated.  Bat  his  assent  to  any  other 
modification  of  the  carrier's  rights  or  obligations 
contained  in  such  instrument  can  only  be  manifested 
by  his  signature  to  the  same. 


Digitized  by  VjOOQIC 


OP  THE  STATE  OF  NEW  YORK.  841 

Kerins  i;.  B$y  Steto  Steamboat  Oo^  4  SmP.f  226.  Thii 
appaan  to  ib»  ccMnmisakn&ers  to  be  the  obSij  sound 
rule,  notwithstanding  its  apparent  repudiation  bj  a 
bare  migority  of  the  Court  of  Appeals  (see  Bisaell  v,  K. 
Y.  Central  B.  B^  26  M  T,  442). 


ARTICLE  IL 

COMMON  CABBIEBS  OF  FBBSONS. 

SiOTiov  114S.  Obligation  to  cany  luggage. 
1144.  Luggage,  what 
1146.  LiabiUfy  for  luggage. 

1146.  Luggage,  how  carried  and  delifered. 

1147.  Obligati<m  to  provide  vehides. 

1148.  Seats  for  passengers. 

1149.  Regulations  for  conduct  of  business. 

1160.  Fare,  when  payable. 

1161.  Ejection  of  passengers. 

1162.  Fare  not  payable  after  ejection. 

1163.  Carrier's  lien. 

S  1143.  A  common  carrier  of  persons,  unless  bis  obligation 
vehicle  is  fitted  for   the  reception  of  passengers  loim^ 
exclusively,  must  receive  and  carry  a  reasonable 
amount  of  luggage  for  each  passenger,  without  any 
charge  except  for  an  excess  of  weight  over  one  hun- 
dred pounds  to  a  passenger. 

S  1144.  Luggage  may  consist  of  any  articles  in-  Lam^ 
tended  for  the  use  of  a  passenger  while  traveling,  ^ 
or  for  his  personal  equipment. 

Ang.  on  Carr.^  §  116;  Story  on  Cbnt,  %  768,  a  5.;  Bedf, 
on  BaMw,,  %  144;  Nerins  v.  Baj  Stote  Steamboat  Co^ 
4  Bosw.,  225 ;  Duffy  v.  Thompson,  4  ^  i>.  Smiihy  178 ; 
Davis  V,  Cayuga  ft  Susq.  R.  R.,  10  Bow,  Pr.,  330;  see 
Richards  v.  Westcott,  2  Bosw.,  689;  7  id,  6;  Pardee 
V.  Drew,  26  TTend,  469. 

S  1145.  The  liability  of  a  carrier  for  luggage  re-  lUMMtyibr 
ceived  by  him  with  a  passenger,  is  the  same  as  that  ^'"^ 
$f  a  common  carrier  of  property. 

Story  on  BaUm.^  %%  498,  499,  696 ;  Ang,  on  Oarr^  %  671 ; 
Gary  i;.  Cleveland  ft  Toledo  R.  R.,  29  Barb^  36 ;  Oole 
V.  Goodwin,  19  Wend,  26i ;  Powell  v.  Myers,  26  Wend^ 
691. 
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hSwc£?\ed  S  1146*  A  common  carrier  must  deliver  every  jms- 
jn^deiiv.  senger's  luggage,  whether  within  the  prescribed  weight 
or  not,  immediately  upon  the  arrival  of  the  passenger 
at  his  destination ;  and,  unless  the  vehicle  would  be 
overcrowded  or  overloaded  thereby,  must  carry  it  on 
the  same  vehicle  by  which  he  carries  the  passenger 
to  whom  it  belongs. 

Glasoo  V.  N.  Y.  Central  R.  R.  Co.,  36  Barb.,  55T. 

owi«j«oj       S  1147.  A  common  carrier  of  persons,  upon  a  route 

▼ehiciM.      to  which  he  has  an  exclusive  right,  must  provide  a 

sufScient  number  of  vehicles  to  accommodate  all  the 

passengers  who  can  be  reasonably  expected  to  require 

carriage  at  any  one  time. 

SSseigert.  S  1148.  A  commou  carrier  of  persons  must  provide 
every  passenger  with  a  seat. 

tor^'SdSa       S  1149.  A  common  carrier  of  persons  may  make 

of  basinesB.  jtyi^s  for  thc  couduct  of  his  business,  and  may  require 

passengers  to  conform  to  them,^  if  they  are  lawful, 

public,*  uniform  in  their  application,  and  reasonable.^ 

'  Vedder  v.  FeUows,  20  K,  K,  126;  Barker  v.  Coffin,  31 
^rb.,  5w6. 

•  Pollard  V.  N.  T.  &  K  H.  R.  R.,  1  Bosw.,  437. 

•  Vedder  v.  Fellows,  20  K  7.,  126. 

pi^S)!?**  S  1150.  A  common  carrier  may  demand  the  fare  of 
passengers,  either  at  starting,  or  at  any  subsequent 
time. 

g;2SSljJi  S  1161.  A  passenger,  who  refuses  to  pay  his  fare, 
or  to  conform  to  any  lawful  regulation  of  the  carrier, 
may  be  ejected  from  the  vehicle  by  the  carrier.  But 
this  must  be  done  with  as  little  violence  as  possible, 
and  within  a  short  distance  from  some  dwelling 
house. 


^^Wfl        S  1152.  After  having  ejected  a  passenger,  a  cai^ 
rierhas  no 
of  his  fare. 


uoS         rier  has  no  right  to  require  the  payment  of  any  part 
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§  1153.  A  common  carrier  has  a  lien  upon  the  lug-  {gj^"** 
gage  of  a  passenger,  for  the  payment  of  such  fare  as 
he  is  entitled  to  from  him.    This  lien  is  regulated  by 
the  Title  on  Liens. 


ARTICLE  m. 

COMMON  CARRIEKS   OP  PROPEETT. 

Sbction  1164.  Liability  of  inland  carriers  for  loss. 

1155.  When  exemptions  do  not  apply. 

1156.  Liability  for  delay. 

115*7,  1158.  Liability  of  marine  carriers. 

1159.  Perils  of  sea,  what 

1160.  Consignor  of  valuables  to  declare  their  nature. 

1161.  Delivery  of  freight  beyond  usual  route. 

1162.  Proof  to  be  given  in  case  of  loss. 

1163.  Carrier's  services  other  than  carriage  and  delivery. 

S  1154.  Unless  the   consignor   accompanies   the  Liability  or 
freiffht  and  retains  exclusive  control  thereof/  an  r^entoT'' 

loss. 

inland  common  carrier  of- property  is  liable,  from 
the  time  that  he  accepts'  until  he  relieves  himself 
fipom  liability  pursuant  to  sections  1103  to  1107,^  for 
the  loss  or  injury  thereof  fipom  any  cause  whatever, 
except: 

1.  An  inherent  defect,  vice  or  weakness,  or  a  spon- 
taneous action,  of  the  property  itself;* 

2.  The  act  of  a  public  enemy  of  the  United  States, 
y^  of  tbis  state;' 

3.  The  act  of  the  law;'  or, 

4.  Any  irresistible  superhuman  cause.'' 

»  Sto.  BaUm.,  §§  633,  578;  Cohen  v.  ProBt,  2  Duer^  365; 
Tower  v.  Utica  R  R.,  7  HiU,  47. 

*  Blossom  V,  Griffin,  13  N,  JI,  669;  Lakeman  v,  Grinnell, 

6  Bosto.^  626. 

*  Story  on  Baikn,,  g§  533,  609 ;  Goold  v.  Chapin,  20  IT, 

K,  259. 

*  Sto.  Baibnu,  §  492,  a.\  Ang.  on  Carr.,  g  214^  a.;  Clarke 

v.  Rochester  R.  R.,  14  K  T,,  674. 

*  Sto.  Bailm,,  %%  510,  526. 

'  Van  Winkle  v.  U.  S.  Mail  Steamship  Co.,  37  J%ir&.,  122; 
Bliven  v.  Hudson  River  R.  R.,  35  ui,  188. 
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▼  "Inevitable  aooident'*  doee  not  excuse  the  carrier,  if 
such  accident  ie  of  human  origin  (MiUep  v.  Steam 
Navigation  Co.,  10  N.  71,  431 ;  Groold  t^.  Chapin,  20 
id,,  259;  10  Barb.,  612;  Merritt «.  Eaile,  31  id.,  38; 
McArthur  v.  Sears,  21  Wend.,  190;  Hall  v.  Qhenej^ 
36  N.  K,  31). 

^S^cSa"        S  1155.  A  oommon  carrier  is  liable,  even  in  the 
f^jj^^        cases  excepted  by  the  last  section,  if  his  ordinary 

negligence  exposes  the  property  to  the  cause  of  the 

loss. 

Bead  v.  Spaulding,  6  Boew.,  395 ;  Wing  v.  N.  T.  k  Erie 
R.  R,  1  SiU.,  235. 

Lujiiitjfor      g  1156.  A  common  carrier  is  liable  for  delay,  only 
when  it  is  the  effect  of  his  ordinary  negligence. 

Wibert  v.  N.  Y.  A  Erie  R.  R.,  11  N.  T,  245;  Conger  v. 
Hudson  River  R.  R.,  6  Jhier,  875. 

S^ie^^      §  1157.  A  marine  carrier  is  liable  in  like  manner 
•*^*^      as  an  inland  carrier,  except  for  loss  or  injury  caused 
by  the  perils  of  the  sea  or  fire. 


Id. 


Perlltof 
sea,  what 


§  1168.  The  liability  of  a  common  carrier  by  sea 
is  further  regulated  by  acts  of  congress. 

9  U.  8.  sua.,  635. 

§  1159.  Perils  of  the  sea  are  from: 

1.  Storms  and  waves ; 

2.  Bocks,  shoals  and  rapids; 

3.  Other  obstacles,  though  of  human  origin ; 

4.  Ohanges  of  climate ; 

5.  The  confinement  necessary  at  sea ; 

6.  Animals  peculiar  to  the  sea ;  and, 

7.  All  other  dangers  peculiar  to  the  sea. 

See  Ajmar  v.  Astor,  6  Chw.,  267. 


o«jigj«^  S  11^-  ^  common  carrier  of  gold,  silver,  platina, 
to  deoiare  or  prcdous  stoucs,  or  of  imitations  thereof,  in  a 
manu£BM}tured  or  unmanufactured  state,  of  time- 
pieces of  any  description,  of  negotiable  paper  or 
other  valuable  writings,  of  pictures,  glass  or  china 
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waie,  is  not  liable  ibr  more  than  fifty  dollars  apon 
the  loss  or  iDjary  of  any  one  package  of  saeh  arti- 
cles, unless  he  has  noticot  opon  his  receipt  thereof,  by 
mark  upon  the  package  or  otherwise,  of  tlie  nature 
of  the  freight 

Modified  from  the  Bngliah  Carrieri'  Act  of  1830.  Th» 
act  of  oongreai  (March  3,  1861)  does  not  iDdude  so 
many  articles. 

S  1161.  If  a  common  carrier  accepts  freight  for  a  gg^^f];^ 
place  beyond  his  usual  route,  he  must,  unless  he  g^^^^e, 
stipulates  otherwise,  deliver  it  at  the  end  of  his  route 
in  that  direction  to  some  other  competent  carrier, 
carrying  to  the  place  of  address,  or  connected  with 
those  who  thus  carry,  and  his  liability  ceases  upon 
making  such  delivery. 

Van  Santvoord  v,  St  John,  6  IRS;  167 ;  see  Goold  v 
Chapin,  20  K  T^  259. 

S  1162.  If  freight,  addressed  to  a  place  beyond  the  JJ;J2J  Jj^ 
usual  route  of  the  common  carrier  who  first  received  a««o'»o«^ 
it,  is  lost  or  injured,  he  must,  within  a  reasonable 
time  after  demand,  give  satisfactory  proof  to  the  con- 
signor that  the  loss  or  injury  did  not  occur  while  it 
was  in  his  charge,  or  he  will  be  himself  liable  therefor. 

This  clause  is  intended  to  saye  the  consignor  fh>m  the 
risk  of  mistaken  actions,  hj  compelling  the  carrier  to 
give  proof  that  another  is  Hahle,  the  fiedr  presumption 
being  against  him. 


carriam 
and  deilT* 
•ry. 


S  1163.  In  respect  to  any  service  rendered  by  a  ^^ 
common  carrier  about  fireight,  other  than  its  carriage  ^j^;^ 
and  delivery,  his  rights  and  obligations  are  defined 
by  the  Titles  on  Deposit  and  Sebvioe. 


ARTICLE  IV. 

CX>lOC0N  CABBIEBS  OF  MBSSAOSS. 

Bboxsov  1164.  Order  of  transmissioa  of  telegnffthic  mavagM. 
1166.  Order  in  other  cases. 

1166.  Damages  when  message  is  reAised  or  postponed. 
44 
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traosmis* 
Bion  of  tele- 
graphic 
meesagei. 
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S  1164.  A  carrier  of  messages  by  telegraph  most, 
if  it  is  practicable,  transmit  every  such  message 
immediately  upon  its  receipt  But  if  this  is  not 
practicable,  and  several  messages  accumulate  upon 
his  hands,  he  must  transmit  them  in  the  following 
order: 

1.  Messages  from  public  agents  of  the  United 
States  or  of  this  State,  on  public  business; 

2.  Messages  intended  in  good  faith  for  immediate 
publication  in  newspapers,  and  not  for  any  secret  use , 

3.  Messages  giving  information  relating  to  the 
sickness  or  death  of  any  person ; 

4.  Other  messages,  in  the  order  in  which  they  were 
received. 


Order  In 
other  caees. 


§  1165.  A  common  carrier  of  messages,  otherwise 
than  by  telegraph,  must  transmit  messages  in  the 
order  in  which  he  receives  them,  except  messages 
from  agents  of  the  United  States  or  of  this  State,  on 
public  business,  to  which  he  must  always  give  priority. 
But  he  may  fix  upon  certain  times  for  the  simultan- 
eous transmission  of  messages  previously  received. 


Damages 
when  me<»» 
eage  I0  re* 
fuecd  or 
postponed. 


S  1166.  Every  person  whose  message  is  refused  or 
postponed,  contrary  to  the  provisions  of  this  chap 
ter,  is  entitled  to  recover  from  the  carrier  his  actual 
damages,  and  fifty  dollars  in  addition  thereto. 

New.  Such  a  provision  is  needed  to  protect  the  rights 
of  parties  who  are  seriously  annoyed  by  delays  which 
nevertheless  cannot  be  shown  to  have  caused  them 
pecuniary  damage. 
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TITLE  Vm, 

TRUST. 

Chapter   I.  Trusts  in  general 

IL  Trusts  for  the  benefit  of  third  persona. 

CHAPTEE  I. 

TRUSTS  IN  GENERAL. 

Abuclb     I.  Nature  and  creation  of  a  tmsl 
IL  Obligations  of  trustees. 
ILL  Obligations  of  third  persons. 

ARTICLE  L 

NATURE  AND  CREATION  OF  A  TRUST. 

SionoN  1167.  Trusts  classified. 

1168.  Voluntary  trust,  what 

1169.  Involuntary  trust,  what 

1170.  Parties  to  the  contract. 

1171.  What  constitutes  one  a  trustee. 

1172.  For  what  purpose  a  trust  may  be  created. 

1173.  Voluntary  trust,  how  created  as  to  trustor. 

1174.  How  created  as  to  trustee. 

1175.  Involuntary  trustee,  who  is. 

1176.  Involuntary  trust  rosulling  from  negligence,  &a 

S  1167.  A  trust  is  either :  Trntta  cus. 

slued. 

1.  Voluntary;  or 

2.  Involuntary. 

g  1168.  A  voluntary  trust  is  an  obligation  arising  voiratary 
out  of  a  personal  confidence  ^  reposed  in,  and  volun- 
tarily accepted  by  one,  for  the  benefit  of  another.* 

*  A  trust  is  defined  by  Story  as  an  equitable  title  to  pro- 
perty (Eq.  Jw.,  §  964).  But  this  is  a  yery  narrow 
definition.  So  far  as  his  obligations  are  concerned, 
a  technical  trustee  stands  upon  the  same  footing 
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with  a  oonfldeotial  agent  or  adyiaer,  a  giardian,  Ac, 
and  there  is  little  diflSnenoe^  ao  fiir  at  baaixMsa 
reUtioiia  are  oonoemed,  between  his  position  and 
that  of  a  husband,  wife,  parent,  or  attome7.  The 
cgmfidtuM  reposed  is  the  essenoe  of  the  relation,  and 
it  will  be  found,  bjr  reference  to  the  numerous  cases 
cited  in  the  course  of  this  Title,  that  little  or  no 
distinction  is  made  between  trustees^  strictlj  so 
called,  and  anjr  other  persons  who  accept  the  per- 
sonal confidence  of  another. 

*  Ko  one  can  be  a  trustee  for  himselfl    But  a  trust  creat- 

ed for  the  joint  benefit  of  several  persons  majr  be  held 
bjr  one  of  them  (see  ex  parte  Glutton,  17  Jur.^  988). 
And  a  trust  has  been  sustained  for  the  benefit  of  a 
horse  (Pettingall  v,  Pettingall,  11  L.  J,  [Ch^l  176)l 

SS^'^SSu      S  1169.  An  involantary  tnist  is  one  which  is  creat- 
ed by  operation  of  law. 

5!f^*®        S  1170.  The  person  whose  confidence  creates  a 

******         tmst,  is  called  the  trustor;*  the  person  in  whom  the 

confidence  is  reposed,  is  called  the  tnistee ;  and  the 

person  for  whose  benefit  the  trust  is  created,  is  called 

the  beneficiary.* 

*  Lewin,  Hill,  and  other  writers,  call  the  creator  of  the 

trust  the  "settlor,"  a  reiy  objectionable  word. 
Trustor  is  an  English  word  (see  Webster's  Diction- 
ary, where  it  is  spelled  ''truster"),  and  is  entire! j 
applicable  to  the  person  who  creates  a  trust 

*  This  word  is  recommended  bj  Story  {Eq,  Jur^  §  32 IX 

in  place  of  oestui  qw  trust. 


WbateoB- 

ititotetone 

atroitee. 


§  1171.  Every  one  who  voluntarily  assumes  a  rela- 
tion of  personal  confidence  with  another  is  deemed  a 
trustee  within  the  meaning  of  this  chapter,^  not  only 
as  to  the  person  who  reposes  such  confidence,  but 
also  as  to  all  persons  of  whose  afiBedrs  he  thus 
acquires  information  which  was  given  to  such  per^ 
son  in  the  like  confidence,*  or  over  whose  affiurs  he, 
by  such  confidence,  obtains  any  control.' 

*  Gardner  v,  Ogden,  22  K  F.,  843;  Anderson  v,  Xemon, 

8  K.  F.,  236;  Moore  v.  Moore,  5  ^  F,  256;  Blisset 
V,  Daniel,  10  Biuret  493,  686;  Brodc  v,  Bamea,  40 
Barb.,  621. 

*  Gardner  v.  Ogden,  22  Ni  F.,  860;  Whitoomb  «.  Mln- 

chin,  6  Madd.,  91. 

*  Bulk^y  V.  WUford,  2  Clark  «  JK  102. 
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S 1172.  A  trast  may  be  created  for  any  parpose  Forwut 

porpos6  ft 

for  which  a  oontract  may  lawfully  be  made,  except  g2*SfS!i 
as  otherwise  prescribed  by  the  Titles  on  Uses  and 
Tbusts  and  on  T&ai^seebs. 

3  1173.  Subject  to  the  provisions  of  section  280,  a  voinntary 

•  1  1  •«    truit,  how 

voluntary  trust  is  created,  as  to  the  trustor  and  ^^^^ 
beneficiary,  by  any  words  or  acts  of  the  trustor, 
indicating  with  reasonable  certainty : 

1.  An  intention  on  the  part  of  the  trustor  to  create 
a  trust;  and, 

2.  The  subject,  purpose,  and  beneficiary  of  the  trust. 

Fiflher  v.  Fields  10  John$,f  495$  Briggs  v,  PenDjr,  3 
Macn.  dt  (?.,  654;  ReeveB  v.  Baker,  18  Beav.f312;  see 
Bade  v.  Bade,  6  Madd.,  119 ;  Curtis  v.  Rippon,  id.,  434 ; 
Tibbits  V,  Tibbits,  19  Ves,,  666;  Jae^  317;  Morioe  v. 
Durham,  10  Fef.,  636;  Moggridge  v,  Tbackwell,  1  id., 
86;  13  id.,  416;  Harland  v.  Trigg,  1  Bro.  O.  C,  142; 
Wynne  v.  Hawkins,  id.,  179. 

%  1174.  Subject  to  the  provisions  of  section  280,  a  Aatotrvs* 
voluntary  trust  is  created,  as  to  the  trustee,  by  any 
words  or  acts  of  his,  indicating  with  reasonable  cer- 
tainty: 

1.  His  acceptance  of  the  trust,  or  his  acknowledg- 
ment, made  upon  sufficient  consideration,  of  its  exist- 
ence; and, 

2.  The  subject,  purpose  and  beneficiary  of  the  trust 

Day  v.  Both,  18  ^.  F.,  463.  These  things  are  neoessary 
to  be  detined  (cruwys  v.  Coleman,  9  Yea.,  323.) 

S  1175.  One  who  wrongfully  detains  a  thing  is  an  intoinBiary 
involuntary  trustee  thereof,  for  the  benefit  of  the  who  is. 
owner. 

This  is  a  Ouniliar  principle  of  equity  in  cases  of  title 
gained  through  fraud,  mistake,  undue  influence,  or  the 
yiolation  of  a  trust  (Brown  v.  Lynch,  1  Paige,  147 ; 
Wood  V.  Bowdiffe,  2  Fhil,  882;  3  Bare,  304;  see 
Anderson  v.  Lemon,  8  ^  K,  236).  There  seems  to  be 
no  reason  for  refVising  to  extend  the  rule  to  all  cases 
of  wrongful  detention. 

5  1176.  One  who  gains  a  thing  by  fraud,^  accident,  gJ^^S;^ 
mistake,  undue  infiuence,  the  violation  of  a  trust/  or  ^'^^ 
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ncgiigenct.  other  wTODgful  act,^  is,  unless  he  has  some  other 
and  better  right  thereto,  an  invohmtary  trustee  of  the 
thing  gained,  for  the  benefit  of  the  person  who  would 
otherwise  have  had  it. 

•  Mitchell  V.  Cook,  29  Barb,j  243 ;  Brown  v.  Lynch,  1 

Faige,  147. 

•  Anderson  »;.  Lemon,  B  N.  T^  236. 

•  Bulkley  v.  Wilford,  2  Ci  <fc  Fin.,  102, 177,  181;  Howett 
,  V.  Ransom,  11  FaigCj  538,  641 ;  Segrave  v.  Kirwan, 

Beatiy,  167. 


ARTICLE  11. 

OBLIGATIONS   OF  TBUSTBES. 

Sbction  1177.  Trustee's  obligation  to  good  faith. 

1178.  Trustee  not  to  use  property  for  hie  own  profit. 

1179.  Certain  transactions  forbidden. 

1180.  Trustee's  influence  not  to  be  used  for  his  adyantage. 

1181.  Trustee  not  to  assume  a  trust  adverse  to  interest  of  bene* 

ficiary. 

1182.  To  disclose  adverse  interest. 

1183.  Trustee  guilty  of  fraud,  when. 

1184.  Presumption  against  trustees. 

1185.  Trustee  mingling  trust  property  with  his  own. 

1186.  1187.  Measure  of  liability  for  breach  of  trust. 
1188.  Co-trustees,  how  far  liable  for  each  other. 

g  1177.  In  all  matters  connected  with  his  trast,  a 
trustee  is  bound  to  act  in  the  highest  good  faith 
toward  his  beneficiary,  and  may  not  obtain  any 
advantage  therein  over  the  latter  by  the  slightest 
misrepresentation,  concealment,  threat  or  adverse 
pressure  of  any  kind. 

Moore  v.  Moore,  5  -^  I^,  256 ;  Gardner  v.  Ogden,  22  y^ 
T.,  327,  as  explained  by  Dobson  v.  Racey,  B  K.  T^ 
216.  See  Abbott  v.  Amer.  Hard  Rubber  Co.,  33  Barb^ 
593;  N.  Y.  Central  Ins.  Co.  v.  Nat.  Pro.  Ins.  Co.,  14 
N.  T.,  85;  Famam  v.  Brooks,  9  Fick,,  212. 


Tmttee^i 
obligation 


Tmetw  not      (J  1178.  A  trustec  may  not  use  or  deal  with  the 

to  use  pro-  «'  •^ 

ow  profit!*  tr^st  property  for  his  own  profit,^  or  for  any  other 
purpose  unconnected  with  the  trust,*  in  any  manner. 

'  Hoyt  V.  Martense.  IS  K  K,  231;  Sweet  v.  Jacwcks,  6 
Faigsy  355;  Phayre  v.  Peree,  1  Bligh  [H  S.],  694;  3 
I>ow,  128 ;  Holridge  v,  Gillespie,  2  Johns.  CK,  33 ; 
Van  Home  v.  Fonda,  6  td,  409;  Green  v.  Winter,  1 
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td,  36;  see  Anderson  v.  Lemon,  8  N".  F.,  236;  Bur- 
bans  V.  Van  Zandt,  7  id,  257. 

•  Thus,  a  trustee  under  two  separate  trusts  commits  a 

breach  of  trust  by  using  the  funds  of  one  for  the 
benefit  of  the  other  (Att'y  Gen.  v,  Newbury,  C.  P, 
a,  72.) 

S  1179.  ISTeither  a  trustee,  nor  any  of  his  agents,^  certain 
^  .  trail  sac- 

may  take  part  m  any  transaction  concerning  the  ^^^^^J^^ 

trust,  in  which  he,  or  any  one  for  whom  he  acts  as 

agent,^  has  an  interest,  present  or  contingent,  adverse 

to  that  of  his  beneficiary,^  except  as  follows : 

1.  When  the  beneficiary,  having  capacity  to  con- 
tract,* with  a  full  knowledge  of  the  motives  of  the 
trustee,'  and  of  all  other  facts  concerning  the  trans- 
action which  might  affect  his  own  decision,®  and 
without  the  use  of  any  influence  on  the  part  of  the 
trustee,"'  permits  him  to  do  so  f 

2.  When,  the  beneficiary  not  having  capacity  to 
contract,*  the  supreme  court,^°  upon  the  like  informa- 
tion of  the  facts,  grants  the  like  permission;  or, 

3.  When,  some  of  the  beneficiaries  having  capacity 
to  contract,  and  some  not  having  it,  the  former  grant 
permission  for  themselves,  and  the  supreme  court  for 
the  latter,  in  the  manner  above  prescribed." 

•  Gardner  v.  Ogden,  22  N.  Y.,  327 ;  Whltcomb  v.  Minchin, 

5  Madd.,  91. 

■  Ex  parte  Bennett,  10  Fcj.,  399,  400;  K".  Y.  Central  Ins. 
Co.  V.  National  Pro.  Ins.  Co.,  \4,  N.  Y.,  85 ;  Hawley 
V.  Cramer,  4  Chw.^  717;  Iddings  v.  Bruen,  4  Sandf, 
Ch.,  223 ;  Davoue  v.  Fanning,  2  Johns,  (7A.,  252. 

"  Gkurdner  v.  Ogden,  22  jV:  Z,  327 ;  Moore  v.  Moore,  5  K 
Y.J  256;  Schenck  v.  Dart,  22  N:  T,  423;  Jewetti; 
Miller,  10  N.  7.,  402 ;  Lewis  v.  Hillman,  ZKof  L, 
Cas.f  607,  629 ;  Aberdeen  R.  B.  Co.  v.  Blaikie,  1  Macq., 
461;  Rothschild  v.  Brookman,  6  BUgh  (^  5.),  190, 
197,  202 ;  Ex  parte  Jamet,  8  Ves^  337 ;  Olaflin  v. 
Farmers*  and  Cit  Bk.,  25  N",  F.,  293;  Oonkey  v. 
Bond,  34  Barb.,  276. 

•  Campbell  v.  Walker,  5  Fw.,  678;  13  td.,  601. 

•  Coles  v.  Trecothick,  9  Fe».,  247 ;  Murphy  v.  O'Sbea,  8 

Irish  Eq.,  329;  see  Charters  v.  Trevelyan,  \l  CI  A 
F.,  714. 

•  Howell  V.  Ransom,  11  Paige,  538;  Coles  v.  Trecothick, 

9   Fe9.,  246;  Randall  v.  Errlogton,  10   Fef.,  427: 
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Morse  v.  BojaI,  12  V€$^  dY2 ;  sm  Brace  «•  DaTen- 
^(xt,  36  Barb.^  249. 
'  Gibson  v.  Jejes,  6  Ves^  2T6. 

•  Dobflon  V,  Racey,  8  K  7.,  216. 

*  See  JEt»part«  Jamee,  8  Tef.,  352. 

**  Campbell  v.  Walker,  6  Ve$,,  681,  682. 

*^  A  distinction  has  been  taken  between  trustees,  strictlj 
90  called,  and  other  persons  oocapying  a  confidential 
relation;  and  it  has  been  said  that  the  former  cannot 
purphase  the  trust  property  under  any  circumstances 
whateyer,  without  being  subject  to  a  rescission  of  the 
sale  at  the  discretion  of  the  beneficiary  (Story  JB^, 
Jur.,  g  311).  But  this  distinction,  if  it  exists  at  aU, 
does  not  appear  to  be  well  founded. 

'^Sw^  S  1180.  A  trnstee  may  not  use  the  influence,  which 
SSld^his  ^^  position  gives  him,  to  obtain  any  advantage  from 
advantage,   hig  bencficiary. 

Bergen  v.  Udall,  81  Bar5.,  9;  Huguenin  v.  Basely,  14 
Ves.,  271;  Oldham  v.  Hand,  2  id.,  269;  Wahnealey  v. 
Booth,  2  Alk^  21;  Ayliffb  v.  Murray,  2  Atk^  68; 
Moore  v,  Frowd,  S  Myl  A  C,  48;  see  Morse  v. 
Boyal,  12  Vea^  371.  Perhaps  this  rule  should  be 
more  strongly  expressed  (see  Wright  v.  Proud,  15  Ve$^ 
138;  Hatch  v.  Hatch,  9  Va^  296).  But  see  Hunter 
V.  Atkins,  3  Myl  Jb  K,  113,  in  which  these  cases  m 
limited. 

Tnutee  not      S  1181.  Ko  trustec,  SO  loug  as  he  lemains  in  the 

to  aisQine 

Sd^^to  t'^^'*  ™*y  undertake  another  trust  adverse  in  its 
l^dtoia^.  i^ature   to  the  interest  of  liis   beneficiary  in  the 

subject  of  the  trust,  without  the   consent  of  the 

latter. 

^^tujdose      g  1182.  If  a  trustee  acquires  any  interest,  or  be- 

interMt      comcs  charged  with  any  duty,  adverse  to  the  interest 

of  his  beneficiary  in  the  subject  of  the  trust,  he  must 

immediately  inform  the  latter  thereof,  and  may  be  at 

once  removed. 

^t«e^         §  1183.  Every  violation  of  the  provisions  of  the 
fraiid,wtaMi.  preceding  sections  of  this  article,  is  a  firaud  against 
the  beneficiary  of  a  trust. 

Howell  V.  Ransom,  11  P(Ugt,  638.  A  transaction  in  vio- 
lation of  these  proyisions  is  voidable,  not  absolutely 
void  (Bostwick  v,  Atkins,  3  AI  71,  63). 
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S1184.  All  transactions  between  a  trustee  and  his  Presnmp. 
tlon 

beneficiary,  during  the  existence  of  the  trust,  or  i^^^^^ 
while  the  influence  acquired  by  the  trustee  remains, 
by  which  he  obtains  any  advantage  from  his  bene- 
ficiarj^  are  presumed  to  be  entered  into  by  the  latter 
without  sufficient  consideration,  and  under  undue 
influence. 

Ford  v.  Harrington,  16  JV!  T!,  289;  Brock  v.  Barnes,  40 
Barb.,  62 1 ;  Gould  v.  Gould,  36  itf.,  270 ;  Evans  v.  Ellis, 
5  Den.,  640;  Howell  v.  Ransom,  11  Paige,  538;  Morse 
V,  Royal,  12  Ves.,  369;  Randall  v.  Errington,  10  id., 
429. 

§  1185.  A  trustee  who  willfully  and  unnecessarily  TrMtw 
mingles  the  trust  property  with  his  own,  so  as  to  ^"eny  wuh 
constitute  himself  in  appearance  its  absolute  owner,  ^•<'W'»- 
is  liable  for  its  safety  in  all  events. 

Duffy  V.  Duncan,  32  Barb.,  587 ;  Matter  of  Stafford,  11  «?., 
353 ;  Mumford  v.  Murray,  6  Johns.  Ch.,  1 ;  Macdonnell  v. 
Harding,  7  Sim.,  178;  Qarke  v.  Tipping,  9  Beav.,  284; 
Massey  V.  Banner,  4,  MadcL,  416;  Freeman  v.  Bairlie, 
3  Msriv.,  29.  Perhaps  the  same  rule  applies  to  the 
mixture  of  one  trust  fund  with  another  (see  Att'y  Gen.  v. 
Groldsmiths,  C.P.  (7.,  292).  But  this  should  seem  severe. 

S  1186.  A  trustee  who  uses  or  disposes  of  the  trust  ^^^^^l^ 
property,  contrary  to  section  1178,  may,  at  the  option  ^^^^  ^' 
of  the  beneficiary,^  be  required  to  account  for  all 
profits  so  made,*  or  to  pay  the  value  of  its  use,^  and, 
if  he  has  disposed  thereof,  to  replace  it,  with  its 
fruits,  or  to  account  for  its  proceeds,  with  interest.* 

»  Heathcote  v.  Hulme,  iJac  <&  W.,  128 ;  Pocock  v.  Red- 
dington,  5  Ves.  Jr.,  794;  Forrest  v.  Elwes,  4  id., 
497;  Harrison  v.  Harrison,  2  Atk.,  121. 

•  Docker  v.  Somes,  2  Myl  &  K.,  665 ;  Crawshay  v.  Col- 

lins,  15  Yes.,  218;  M'Donald  v.  Richardson,  6  Jur. 
\N.  5.],  9;  see  Stroud  v.  Gwyor,  6  id.,  719. 
■  Duffy  V.  Duncan,  32  Barb.,  687 ;  Mumford  v.  Murray,  6 
Johns.  Ch.,  452. 

*  Pocock  V.  Reddington,  Forrest  v.  Elwes,  Harrison  v.  Har- 

rison, above  cited ;  see  Powlett  v.  Herbert,  1  Atk.,  297. 

g  1187.  A  trustee  who  uses  or  disposes  of  the  trust  id. 
property  in  any  manner  not  authorized  by  the  trust, 
but  in  good  faith,  and  with  intent  to  serve  the  inte- 

45 
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rest  of  the  beneficiary,  is  liable  only  to  make  good 
whatever  is  lost  to  the  beneficiary  by  his  error. 

O'Brien  v.  CBrien,  1  Mothy,  533. 

SsJTmS      S  1188.  A  trustee  is  responsible  for  the  wrongful 
oth«rf  ****  *^'®  ^^  *  co-trustee,  to  which  he  consented,*  or  which 

by  his  negligence  he  enabled  the  latter  to  commit  f 

but  for  no  others.' 

*  Broadhuret  v,  Balguy,  1  You.  <fc  CoU.  C.  C^  17 ;  French 

V.  Hobson,  9  Fej.,  103. 
"  Spencer  v.  Spencer,  11  PaigCy  299;  Monell  v,  MoneD,  5 
Johns,  Ch,^  283;  Brice  v.  Stokes.  11  Ves.,  324;  Hap- 
vej  V.  Blakeman,  4  idj  596;  Sadler  v.  Hobbs,  2  Bro. 
a  a,  1]4;  J07 V.  Campbell,  IScKikLe/.,  341;  Board- 
man  V.  Mosman,  1  Bro.  C.  (7.,  68 ;  Hanbury  v.  Kirk- 
land,  3  Sim.,  265 ;  Thompson  v.  Finch,  22  Beav^  316. 

*  Lewin  on  Tnuts,  302 ;  Kip  v.  Deniston,  4  Johns^  23 ; 

Williams  v.  Nixon,  2  Beav.,  472;  Att'j  Gen.  v.  Hid- 
land,  2  T.ik  CoU.  Ex.,  683 


ARTICLE  m. 

OBLIGATIOXS   OF  THIBD  PEBSONS. 

BsoTlOK  1189.  Third  person,  when  involuntary  trustee, 
hen  thi 
perty. 


r  1189.  Third  person,  when  involuntary  trustee.  v 

1190.  When  third  person  must  see  to  appUcation  of  truci  pro* 


wnl'tKn        S  1189.  Every  one  to  whom  property  is  trans- 
u^l^^^  ferred  in  violation  of  a  trust,  holds  the  same  as  an 
invohiutary  trustee  under  such  trust,^  unless  he  pur- 
chased it  in  good  faith  and  for  a  valuable  considera- 
tion.' 

*  Day  v.  Roth,  18  K.  T.,  448:  Cumberland  Coal  Co  «t 
Sherman,  30  Barb.,  563;  Fisher  v.  Fields,  }0  Johns^ 
495;  Sheplierd  t?.  MfKvers,  4  Johns.  Ch.,  136;  Mur- 
ray r.  Ballou,  1  id.,  566;  Adair  v.  Sliaw,  1  Sdi.  dfc 
Zr?/.  2G2. 

"  See  Day  v.  Rotli ;  Cumberland  Coal  Co.  v.  Sherman, 
above  cit<;d. 

When  third  g  1190.  Ouc  who  actually  and  in  good  faith  trans- 
MplSolT  f^^  ^"y  wiow^^y  or  other  property  to  a  trustee,  as 
Kop^tj.     such,  is  not  bound  to  see  to  the  application  thereof; 
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and  his  rights  can  in  no  way  be  prejudiced  by  a  mis- 
application thereof  by  the  trustee.^  Other  x>6r8ons 
must,  at  their  x>eril,  see  to  the  proper  application  of 
money  or  other  property  paid  or  delivered  by  them? 

^IRS.,  T30,  §  66. 

'  Champlin  v.  Haight,  10  Paige^  274.    The  old  law  applied 
this  rule  to  all  persons. 


OHAPTEE  IL 

TRUSTS  FOB  THB  BENEFIT  OF  THIBD  PEBSOKS* 

AxnoiM     I.  Nature  and  creation  of  the  trust, 
n.  Obligations  of  trustees. 
ILL  Powers  of  trustees. 
IV.  Rights  of  trustees, 
y.  Termination  of  the  trust 
YL  Succession  or  appointment  of  new  trusteea. 

ARTICLE  L 

KATUBB  AND  CREATION'  OF  THS  TRUST. 

Sionoy  1191.  Who  are  trustees  within  scope  of  this  chapter. 

1192.  Creation  of  trust 

1193.  Trustee  appointed  by  court 

1194.  1195.  Declaration  of  trust 

S  1191.  The  provisions  of  this  chapter  apply  only  JJJ^^ 
to  express  trusts,  created  for  the  benefit  of  another  JJi^Ji'^of 
than  the  trustor,  and  in  which  the  title  to  the  trust  gi'^^ 
property  is  vested  in  the  trustee ;  not  including,  how- 
ever, those  of  executors,  administrators  and  guar- 
dians, as  such. 

§1192.  The  mutual  consent  of  a  tmstor  and  trustee  gjjJJ**^®' 
creates  a  trust,  of  which  the  beneficiary  may  take 
advantage  at  any  time^  prior  to  its  rescission.* 

^  Moses  V.  Mnrgatroyd,  1  Johna.  Oh,,  119;  Shepperd  v, 
M^Evers,  4  td,  136;  Cumberland  v.  Codrington,  3 
id.,  261;  Weston  v,  Parker,  12  JohM^  276,  281; 
Neilson  v.  Blight,  1  Jdkna.  Cos,,  205. 

*  Acton  V,  Woodgate,  2  Myl  db  Jt,  492. 
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IS^^ted        S  1103.  When  a  trustee  is  appointed  by  a  court  or 
by  court,      public  officer  as  such,  such  court  or  oflBcer  is  the 
trustor,  within  the  meaning  of  the  last  section. 

D^dawtion      g  1194  The  nature,  extent  and  object  of  a  trust 
are  expressed  in  the  declaration  of  trust. 

Id.  g  1195.  All  declarations  of  a  trustor  to  his  trustees, 

in  relation  to  the  trust,  before  its  acceptance  by  the 
trustees,  or  any  of  them,  are  to  be  deemed  part  of 
the  declaration  of  the  trust,  except  that  when  a 
declaration  of  trust  is  made  in  writing,  all  previous 
declarations  by  the  same  trustor  are  merged  therein. 


ARTICLE  n. 

OBLIGATIONS   OP  TRUSTEES. 

Seotiok  1 196.  Trustee  must  obej  declaration  of  trust 

1197.  Degree  of  care  and  diligence  in  execution  of  trust. 

1198.  Duty  of  trustee  as  to  appointment  of  successor. 

1199.  Investment  of  money  by  trustee. 

1200.  Interest,  simple  or  compound,  on  omission  to  invest  tmst 

moneys. 

1201.  Purchase  by  trustee  of  claims  against  trust  fund. 

Tnwtee  g  1196.  A  trustoe  must  fulfill  the  purpose  of  the 

STtJSt.^^''  trust,  as  declared  at  its  creation,  and  must  follow  all 
the  directions  of  the  trustor  given  at  that  time,^ 
except  as  modified  by  the  consent  of  all  parties 
interested,^  in  the  same  manner,  and  to  the  same 
extent,  as  an  employee.^ 

*  Taylor  v.  Tabrum,  6  jSTtm.,  281. 

•  Wood  V.  Wood,  6  Paige,  596. 

'  He  has  a  right  to  disobey  instructions  in  the  same  cases 
in  which  an  employee  might  do  so.  Thus,  although 
directed  to  lend  the  fhnds  to  A.  on  his  bond,  he  may 
refVise,  if  A.  becomes  insolvent  (fioss  v.  Oodsall,  1 
r.  A  Coll  Ck,,  617). 

Degree  of        g  1197.  A  trustec,  whether  he  receives  any  com- 

care  mod  w  '  •/ 

wecaSon*^  pcusatiou  or  uot,  must  use  at  least  ordinary  care  and 
of  truBt,      diligence  in  the  execution  of  his  trust. 
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So  held  as  to  compensated  trustees  (Litchfield  v.  White, 
7  K.  r.,  438;  aff'g  S.  C,  3  Sand/.,  545);  and  so  as  to 
pratuitous  trustees  (Caffrey  v.  Darby,  6  Ves.,  488).  No 
greater  degree  of  care  is  required  (Higgins  v.  Whitson, 
20  Barb.,  141 ;  Garrett  v.  Noble,  6  Sim.,  504). 

§  1198.  K  a  trustee  procures  or  assents  to  his  dis-  Duty  of 
charge  from  his  oflSce,  before  his  trust  is  fuUv  exe-  ^  appoint- 

^  •-  ment  of 

cuted,  he  must  use  at  least  ordinary  care  and  diligence  wcceasor. 
to  secure  the  appointment  of  a  trustworthy  successor 
before  accepting  his  own  final  discharge. 

This  provision  is  new,  and  is  intended  to  protect  benefi- 
ciaries from  a  hasty  resort  to  the  courts  in  order  to 
shake  oflf  the  responsibility  of  a  trust;  a  proceeding 
by  which  they  have  been  sometimes  irremediably  in- 
jured ;  an  insolvent  and  reckless  trustee  having  been 
appointed  in  place  of  an  indolent  but  responsible  one. 

§  1199.  A  trustee  must  invest  money  received  by  investment 
him  under  the  trust,  as  fast  as  he  collects  a  suf9eient  by  t^?^ 
amount/  in  such  manner  as  to  afford  reasonable 
security^  and  interest  for  the  same. 

*  De  Peyster  v.  Clarkson,  2  Wend.,  77^,  aff'g  S.  C,  Bbph, 

424. 

•  Personal  security  is  not  sufficient  (Ackerman  v.  Emott, 

4  Barb.,  626;  Smith  v.  Smith,  4  Johns.  Ch.,  281; 
Walker  v.  Symonds,  3  Swanst,  2 ;  Ryder  v.  Bickerton, 
id.,  80;  Mills  v.  Osborne,  7  Sinu,  30;  Hohnes  t;. 
Drmg,  2  Cox,  1 ;  Lowson  v.  Copeland,  2  Bro.  0.  C, 
156),  except  for  a  reasonable  time,  while  seeking  real 
security  (Emelie  t;.  Kmelie,  7  Bro,  P.  C,  259 ;  see 
France  v.  Woods,  Tami.,  172). 

51200.  K  a  trustee  omits  to  invest  the  trust  moneys  interest, 

^  ,  *'       simple  or 

according  to  the  last  section,  he  must  pay  simple  in-  ^^^®,°°^ 
terest  thereon,  if  such  omission  is  negligent  merely,*  tavcsttrnit 
and  compound  interest  if  it  is  willful.*  moneyi. 

*  Schieffelin  v.  Stewart,  1  Johns,  Ch.,  620;  Dunscomb  v. 

Dunscomb,  Id.,  508. 

•  Schiefi*elin  v.  Stewart,  1  Johns.  Ch.,  620 ;  see  Spear  v. 

Tinkham,  2  Barb.  Ch.,  211;  De  Peyster  v.  Clarkson, 
2  Wend.,  77. 

g  1201.  A  trustee  cannot  enforce  any:Claim  against  parchase 
the  trust  property  which  he  purchases  after  or  in  JIcmtm 
contemplation  of  his  appointment  as  trustee;  but  he  uustftind. 
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may  be  allowed,  by  any  competent  court,  to  charge  to 
the  trust  property  what  he  has  in  good  faith  paid 
for  the  claim,  upon  discharging  the  same. 


Trnitee^s 
poweriM 
•gent. 


AUmnst 
act. 


DitcretloD- 
•17  powers. 


ARTICLE  m. 

,  POWEBS  OF  TBUSTBE8. 

SEonOH  1202.  Trustee's  powers  as  agent. 

1203.  All  must  act. 

1204.  Discretionarj  powers. 

S  1202.  A  trustee  is  a  general  agent  for  the  trust 
property.  His  authority  is  such  as  is  conferred  upon 
him  by  the  declaration  of  trust,  and  by  this  chapter, 
and  none  other.  His  acts,  within  the  scope  of  his 
authority,  bind  the  trust  property  to  the  same  extent 
as  the  acts  of  an  agent  bind  his  principal. 

Contaut  V.  Servoss,  8  Barb,,  128;  L'Amoureuz  if.  Tan 
Rensselaer,  1  Barb.  Ch.,  34;  see  Briggs  v.  Daris,  20  K, 
Z,  15. 

g  1203.  Where  there  are  several  co-trustees,  all 
must  unite  in  any  act  to  bind  the  trust  property, 
unless  the  declaration  of  trust  otherwise  provides. 

Eidgelj  V.  Johnson^  11  Barb,,  62t ;  see  Moir  v.  Brown, 
U  id,,  39;  Van  Rensselaer  v.  Akin,  22  Wend^  549. 

g  1204.  A  discretionary  power  conferred  upon  a 
trustee  is  presumed  not  to  be  left  to  his  arbitrary 
discretion,  but  may  be  controlled  by  the  supreme 
court  if  not  reasonably  exercised,*  unless  an  absolute 
discretion  is  clearly  conferred  by  the  declaration  of 
trust.* 

*  Cowley  V.  Hartstonge,  1  Dow,  378;  Milsington  t7.  Mul- 

grave,  3  Madd,,  491 ;  Mortimer  v.  Watts,  14  Bsav., 
616;  Willis  v.  Ohilde,  13  id,  lit.  If  so  exerciaed, 
the  court  will  not  interfere  (Wilkes*  Charitj,  3 
Macn,  <fe  (?.,  440;  Contabadie  v.  Contabadie^  6  Boan^ 
410). 

*  Cowley  V.  Hartstonge,  1  Dow,  378. 


Digitized  by  VjOOQIC 


OF  THE  STATE  OF  NEW  YORK.  859 

ARTICLE  IV. 

BIGHTS  OF  TBUSTSSS. 

Ssonov  1206.  IndemDification  of  trustee. 

1206.  Compensation  of  trustee. 

1207.  Involuntary  trustee. 

S  1205.  A  trustee  is  entitled  to  the  repayment,  out  indemnifl. 

^  *'    *>  '  cation  of 

of  the  trust  property,  of  all  expenses  actually  and  *ro»t^ 
properly  incurred  by  him  in  the  performance  of  his 
trust.*    He  is  entitled  to  the  repayment  of  even 
unlawful  expenditures,  if  they  were  productive  of 
actual  benefit  to  the  estate.* 

'  Glover  v,  Hollej,  2  Bradf.,  291 ;  WorraU  v,  Harford,  8 
Ve»^  8;  Wilkinson  n,  Stuart,  2  <Stm.  A  Stu,^  237; 
Webb  V,  Shaftesbury,  7  Ves^  480;  AU'j-Oen.  v. 
Norwich,  2  Myl  <fc  Or.,  407 ;  1  Keen,  700. 

*  Dufiy  V,  Duncan,  32  Barh,,  587. 

S  1206.  When  a  declaration  of  trust  is  silent  upon  comp«uH^ 
the  subject  of  compensation,  the  trustee  is  entitled  troStM. 
to  the  same  compensation  as  an  executor.*  If  it 
specifies  the  amount  of  his  compensation,  he  is  enti- 
tled to  the  amount  thus  specified,  and  no  more.*  K 
it  directs  that  he  shall  be  allowed  a  compensation, 
but  does  not  specify  the  rate  or  amount,  he  is  entitled 
to  such  compensation  as  may  be  reasonable  under  the 
circumstances.^ 

'  Meacham  v.  Stemes,  9  Paigey  398 ;  Wagstaff  v.  Lowerre, 
23  Barh.y  209;  3  Abb,  iV.,  411;  see  Litchfield  v. 
White,  1  y.  T.y  438.  Formerly  no  compensation 
was  allowed  (Green  v.  Winter,  1  Johns.  Ch.,  26; 
Manning  v.  Manning,  /d,  527 ;  Ormsby^s  case,  I  Bad 
&  J3.,  189). 

*  Meacham  v.  Stemes,  9  Patye,  398. 
•A 


g  1207.  An  involuntary  trustee,  who  becomes  such  involuntary 
it)ugh  his  own  fault 
tioned  in  this  article.. 


thit)ugh  his  own  fault,  has  none  of  the  rights  men-  ^*^**' 
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ARTICLE  V. 

TEBMIXATIOK  OF  THS  TBXJST. 

Seotion  1208.  Trust,  how  extinguished. 

1209.  Not  revocable. 

1210.  Trustee's  office,  how  vacated. 

1211.  Trustee,  how  discliarged. 

1212.  Bemoral  bj  supreme  court 


Tmttthow 
extin- 
guished. 


Not 
Ue. 


Tmstee^t 
office,  how 
Tacated. 


IVnstee, 
how  dis- 
charged. 


g  1208.  A  trust  is  extioguished  by  the  entire  ful- 
fillment of  its  object,  or  by  such  object  becoming 
impossible  or  unlawful. 

So  as  to  real  trusts  {I  R.  S.j  '730,  §  67 ;  Matter  of  Craig; 
1  Barb.,  33;  Matter  of  De  Kay,  4  Paigej  403X  aod 
doubtless  as  to  personal  trusts. 

§  1209.  A  trust  cannot  be  revoked  by  the  trustor 
after  its  acceptance,  actual  or  presumed,  by  the  trustee 
and  beneficiaries,  except  by  the  consent  of  all  the 
beneficiaries,  unless  the  declaration  of  trust  reserves 
a  power  of  revocation  to  the  trustor,  and  in  that  case 
the  power  must  be  strictly  pursued. 

See  Dlefendorf  v.  Spraker,  10  ^  F.,  246;  Petre  v.  Espt- 
nasse,  2  Myl  db  K,  496. 

g  1210.  The  ofl5ce  of  a  trustee  is  vacated: 

1.  By  his  death;  or, 

2.  By  his  discharge. 

g  1211.  A  trustee  can  be  discharged  from  his  trust 
only  as  follows : 

1.  By  the  extinction  of  the  trust; 

2.  Bji^the  completion  of  his  duties  under  the  trust; 

3.  By  such  means  as  may  be  prescribed  by  the 
declaration  of  trust ; 

4.  By  the  consent  of  the  beneficiary,  if  he  has  capa- 
city to  contract ; 

5.  By  the  judgment  of  a  competent  tribunal,  in 
a  direct  proceeding  for  that  purpose,  that  he  is  of 
unsound  mind ;  or. 
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6,  By  the  supreme  court. 

He  cannot  resign  of  his  own  mere  will  (Diefendorf  v. 
Spraker,  10  JV:  r:,  246;  Cniger  v.  Halliday,  11  Paige, 
314;  Shepherd  v.  M'Evers,  4  Johns,  Ch.,  136;  Chal- 
mers V.  Bradley,  1  Jac.  <fc  W.^  68). 

g  1212.  The  supreme  court  may  remove  any  trus-  J*^2^JJ„j, 
tee  who  has  violated  or  is  unfit  to  execute  the  trust.  «*"'^- 

1  R  S,,  730,  §  70;  People  v.  Norton,  9  JV.  F.,  17^.  This 
does  not  extend  to  executors  and  administrators  (Emer- 
son V.  Bowers,  14  N.  7.,  449). 


ARTICLE  VI. 
sirccEssiON  OR  APPonnracBNT  op  nbw  trustees. 

BECnov  1213.  Vacant  trusteeship  filled  bj  court 

1214.  Survivorship  between  co-trustees. 

1215.  Supreme  court  as  trustee. 

g  1213.  The  supreme  court  may  appoint  a  trustee  vacant 
whenever  there  is  a  vacancy,  and  the  declaration  of  ^^^^ 
trust  does  not  provide  a  practicable  method  of  ap- 
I>ointment. 

See  1  R  5.,  730,  §  71 ;  Leggett  v.  Hunter,  19  K  K,  459. 

This  provision  is  broader  than  the  present  statute,  which 
applies  only  to  vacancies  caused  hy  resignation  or 
removal  (Matter  of  Stevenson,  3  Paige,  420;  Matter 
of  Van  Schoonhoven,  6  id.,  669). 

g  1214.  On  the  death,^  renunciation*  or  discharge'  BnnriTOP. 
of  one  of  several  co-trustees,  the  trust  survives  to  the  l^«««  «>- 

trofteet. 

others. 

^  Lemn  on  Tnukea,  299;  Belmont  v.  O'Brien,  12  N,  Z, 
894. 

*  Matter  of  Van  Schoonhoven,  6  Paige,  669 ;  De  Pejster 

V,  Clendining,  8  id,,  295. 

*  Matter  of  Grossman,  20  Eoto,  Pr,,  350. 

• 

§  1215.  When  a  trust  exists  without  any  appointed  snpreme 
trustee,  or  where  all  the  trustees  renounce,  die  or  are  tnutee. 
discharged,  the  supreme  court  must  execute  the  trust 
until  another  trustee  is  appointed. 

This  is  the  rule  as  to  real  trusts  (1  R,  8,,  730,  g  68). 
Compare,   as  to  personal  trusts,  Hawley  v,  Ross  (7 
Paige,  103),  and  Banks  v,  Wilkes  (3  8cm4f.  Oh.,  99). 
46 
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TITLE  IX. 

AGENCY. 


Under  this  head,  the  representation  of  one  person  tsj 
another  is  the  only  subject  treated.  The  rights  acquired 
by  third  persons  against  both  the  principal  and  the 
agent  are  here  stated.  The  mutual  relations  of  princt- 
pal  and  agent  are  a  branch  of  Sebyiob,  and  are 
defined  in  the  Title  on  that  snbject  So  far  as  ^ese 
relations  create  a  mutual  trust,  they  are  regulated  by 
the  Title  on  Trust. 

Chapter  L  Agency  in  general. 
XL  Particular  agencies. 


OHAPTEE  L 

AGENCY  IN  GENEBAI/. 

Article  I.  Definition  of  agency. 

n.  Authority  of  agents. 

m.  Mutual  obb'gations  of  principals  and  third  persona.'] 
IT.  Obligations  of  agents  to  third  persons. 

V.  Delegation  of  agency. 
VL  Termination  of  agency. 


ARTICLE  I. 

DEFINITION  OF  AGBNCT. 

Section  1216.  Agency,  what 

1217.  Who  may  appoint  and  who  may  be  an  agent 
*  1218.  Agents,  general  or  special. 

1219.  Agency,  actual  or  ostensible. 

1220.  Actual  agency. 

1221.  Ostensible  agency. 

Agncy.  g  1216.  An  agent  is  one  who  represents  another, 

called  the  principal,  in  dealings  with  third  persons. 
Snch  representation  is  called  agency. 
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§1217.  Any  person,  having  capacity  to  contract,  whomtj 

..  11  •,  appoinland 

may  appoint  an  agent  ;^  and  any  person  may  be  an  whoma^be 
agent* 

'  SUfry  on  Agency^  §  6.    See  Bergman  v.  Howell,  3  Abb. 

Fr^  329;  Phillips  v.  Burr,  4  Duer,  113. 
*  Sio.  Ag.  g  7 ,'  Bac  Abr.,  AuthoiiXj,  B. ;  Hopkins  v. 

Mollinieux,  4  WencL^  465. 

§  1218.  An  agent  for  a  particular  act  or  transaction,  Agenu, 
is  called  a  special  agent.  All  others  are  general  "p^^^^ 
agents. 

Story  Ag^  §§  17-20. 

S  1219.  An  agency  is  either  actual  or  ostensible.      Agency, 

OBtensible. 

S  1220.  An  agency  is  actual  i^hen  the  agent  is  Actnu 
really  employed  by  the  principal. 

S  1221.  An  agency  is  ostensible  when  the  principal  Oft«ntiu« 
intentionally,  or  by  want  of  ordinary  care,  causes  a 
third  person  to  believe  another  to  be  his  agent,  who 
is  not  really  employed  by  him. 


ARTICLE  n. 

AUTHOBITT  OF  AGENTS* 

SlonON  1222.  What  authority  maj  be  conforrecL 

1223.  Agent  maj  perform  acts  required  of  principal  by  Code. 

1224.  Agent  cannot  have  authoritj  to  defhtud  prindpaL 

1225.  Creation  of  agency. 

1226.  Consideration,  unnecessary. 

1227.  Form  of  authority. 

1228.  Ratiflcation  of  agent's  act 

1229.  Ratification  of  part  of  a  transaction. 

1230.  When  ratification  void. 

1231.  Ratification  not  to  work  injury  to  third  persons. 

1232.  Rescission  of  ratification. 

1233.  Measure  of  agent's  authority. 

1234.  Actual  authority,  what. 

1235.  Ostensible  authority,  what 

1236.  Agent's  authority  as  to  persons  haying  notice  ai  restriotionf 

upon  it 

1237.  Agent's  necessary  authority. 

1238.  Agent's  power  to  disobey  instructions. 

1239.  Authority  to  be  construed  by  its  specific^  rather  than  by  its 

general  terms. 
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1240.  Exceptions  to  general  authority. 

1241.  What  included  in  authority  to  sell  personal  property. 

1242.  "What  included  in  authority  to  sell  real  property. 

1243.  Authority  of  general  agent  to  receive  price  of  property. 

1244.  Authority  of  special  agent  to  receive  price. 

What  g  1222.  An  agent  may  be  authorized  to  do  any 

feJwd!*^**'  acts  which  his  principal  might  do,  except  those  to 

which  the  latter  is  bound  to  give  his  personal  at  ten- 

tion. 

-Agej^y       S  1223.  Every  act  which,  according  to  this  Code, 
SuirJiTof     ^^y  ^^  done  by  or  to  any  person,  may  be  done  by  or 
V  co!{^     to  the  agent  of  such  person  for  that  purpose,  unless 
a  contrary  intention  clearly  appears. 


Agent  can- 
not  have 
aathority 
to  defirand 
prhicipaL 


S  1224.  An  agent  can  never  have  authority,  either 
actual  or  ostensible,  to  do  an  act  which  is,  and  is 
known  or  suspected  by  the  person  with  whom  he 
cipals  to  be,  a  fraud  upon  the  principal. 


orwtion  of  g  1225.  An  agency  may  be  created,  and  an  authority 
may  be  conferred,  by  a  precedent  authorization,  or  a 
subsequent  ratification. 

Newton  v.  Bronson,  13  K  F,  594 ;  Moss  v.  Rossie  Min- 
ing Co.,  5  Hill,  137 ;  Weed  v.  Carpenter,  4  WencL,  219; 
Peterson  v.  Mayor  of  New  York,  17  ^:  F.,  453 ;  Hoyt 
V.  Thompson,  19  tU,  218. 

tSS"  un-'**       S  1226.  A  consideration  is  not  necessary  to  make 
necessary,    ^j^  authority,  whcthcr  precedent  or  subsequent,  bind- 
ing upon  the  principal. 

Conunercial  Bank  v.  Warren,  15  If,  T.^  677. 


Form  of 
anthoritr. 


g  1227.  An  oral  authorization  is  sufficient  for  any 
purpose,^  except  that : 

1.  An  authority  to  enter  into  a  contract  under  seal 
can  only  be  given  by  an  instrument  under  seal;* 
and, 

2.  An  authority  to  enter  into  a  contract  for  the 
transfer  of  real  property,  or  to  declare  a  trust  in 
relation  thereto,  can  only  be  given  in  writing.' 
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'  Bank  of  N.  America  v.  Embtuy,  33  J3ar&.,  323 ;  21  ffow. 
Pr.,  14. 

•  WorraU  v.  Munn,  5  K  T,  229. 
"  2  A  !&,  135. 

§  1228.  A  ratification  can  be  made  only  in  the  man-  EaHfication 
ner  that  would  have  been  necessary  to  confer  an  ori-  »ct. 
ginal  authority  for  the  act  ratified,^  or,  where  an  oral 
authorization  would  suffice,  by  accepting  or  retaining 
the  benefit  of  the  act,*  with  notice  thereof.' 

•  Story  Ag.  §  242 ;  M'Cracken  v.  Sfin  Francisco,  16  Cai.^ 

591,  623;  Despatch  Line  v.  Bellamy,  12  N.  H.,  232. 
See  Newton  v.  Bronson,  13  N.  y.,  695;  Blood  v. 
Goodrich,  9  Fbid,  68;  12  id,  525;  Wells  v.  Evans, 
20  id.,  251. 

•  Bennett  v.  Judson,  21  K.  T,  238 ;  Clarke  v.  Tan  Reims- 

dyck,  9  Crandi,  153 ;  Lowenstein  v.  Mcintosh,  37 
Barb.,  251 ;  Decker  v.  Judson,  16  N.  Y.,  446. 

•  Seymour  v.  Wyckofl^  10  K  F.,  213 ;  Cobb  v.  Dows,  id., 

341. 

S  1229.  Eatification  of  part  of  an  indivisible  trans-  Ratification 
action  IS  a  ratification  of  the  whole.  trau«.o. 

tion. 
Decker  v.  Judson,  16  K  7.,  446;  Cobb  v.  Dows,  10  XZ, 
335 ;  Farmers  Loan  Co.  v.  Walworth,  1  K.  7.,  433 ;  Bell 
V.  Shibley,  33  Bafb.,  610;  Ferguson  v.  Hamilton,  36 
icL,  427  ;  Story  Ag.,  §  250.  See  Bennett  v.  Judson,  21 
K  Y.,  238;  Condit  v.  Baldwin,  id.,  231. 

S  1230.  A  ratification  is  not  valid  unless,  at  the  when  rati. 
time  of  ratifying  the  act  done,  the  principal  has  ^ow. 
power  to  confer  authority  for  such  an  act. 

M'Cracken  v.  San  Francisco,  16  Cal,  591. 

§  1231.  No  unauthorized  act  can  be  made  valid,  i^j^'t^J^^i^J 
retroactively,  to  the  pr^udice  of  thbd  persons,  with-  {iilr7pl!?. 
out  their  consent.  '^"*' 

This  is  perhaps  a  broader  rule  than  at  present  exists. 
But  great  difficulty  has  been  felt  in  attempting  to  re- 
concile the  cases  (See  Story  Ag.,  §§  246,  247 ;  Bliss  v. 
Cottle,  32  Barb.,  322;  Bird  v.  Brown,  4  Exch^  786; 
Wilson  V.  Tumman,  6  if.  <fe  G.,  236 ;  Palmer  v.  Ste-  , 
phens,  1  Denio,  481 ;  Rossiter  v.  Rossiter,  8  Weiid.f 
499).  In  Buron  v.  Denman  (2  Exch.,  167),  the  defend- 
ant had  committed  a  trespass,  which  the  English  gor- 
emment  expressly  ratified.    This  was  held  to  relieve 
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the  defendant  fh>m  responsibility.  In  Lucas  v.  WOk* 
inson  (1  H.  db  K^  420),  it  was  held  that  an  act  ezpresslj 
done  on  behalf  of  A.,  could  not  be  ratified  and  adopted 
by  B.,  to  the  prejudice  of  C. 

RetdMion       ^  1232.  A  ratification  may  be  rescinded  when  made 

of  ratlficftp 

uon.  without  such  consent  as  is  required  in  a  contract,  or 

with  an  imperfect  knowledge  of  the  material  facts  of 
the  transaction  ratified,^  but  not  otherwise.* 

»  Seymour  v.  WyckofT,  10  N.  K,  213,  224;  Cobb  v.  Dows, 
JcLy  341 ;  Nixon  v.  Palmer,  8  tU,  398 ;  Brass  v.  Worth, 
40  Barb.,  648;  Roach  v.  Coe,  1  K  D.  Smith,  175; 
K'Cracken  v.  San  Francisco,  16  Cktl,  591,  625; 
Freeman  v,  Bosher,  13  Q.  R,  780;  Owings  v.  Hull, 
9  PeierSy  607. 

'  Story  on  Agency,  §§  242,  250.  See  Commercial  Bank 
V,  Warren,  15  K  7.,  577. 

Measure  of  g  1233.  An  agcut  has  such  authority  as  the  princi- 
attthoritj.    paij  actually  or  ostensibly,  confers  upon  him. 

Actnai  S  1234.  Actual  authority  is  such  as  a  principal 

what   ^     intentionally  confers  upon  the  agent,  or  intentionally, 

or  by  want  of  ordinary  care,  allows  the  agent  to 

believe  himself  to  possess. 

otteniibia       g  1235.  Ostensible  authority  is  such  as  a  principal 

^*»»^    *     intentionally,  or  by  want  of  ordinary  care,  causes  or 

allows  a  third  x)erson  to  believe  the  agent  to  possess. 

Farm.  &  Mech.  B'k  v.  Butch.  &  Drov.  B'k,  16  K  F.,  125 ; 
Beaufort  v.  Neeld,  12  Clark  ^  Fin^  290;  Sickens  v. 
Irving,  7  C.  B.  (N.  S.\  171, 173 ;  see  Smith  v.  McGuire, 
3  JET.  <fc  N.,  554. 

Agent's  g  1236.  Every  agent  has  actually  such  authority 

M  to^^er^  as  is  defined  by  this  Title,  unless  specially  deprived 
?e»tHct"ioni  tl^^eof  by  his  principal,  and  has  even  then  such 
upon  it       authority  ostensibly,  except  as  to  persons  who  have 

actual  or  constructive  notice  of  the  restriction  upon  his 

authority. 

Dmgle  V.  Hare,  7  C.  B.  {N".  S.),  159. 

Agent'i  S  1237.  An  agent  has  authority : 

authority.        j^  rp^  ^^  everything  necessary,  or  proper  and  usual 

in  the  ordinary  course  of  business,  for  effecting  the 

purpose  of  his  agency ;  and, 
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2.  To  make  a  representation  respecting  any  matter 
of  fact,  not  including  the  terms  of  his  authority,  but 
upon  which  his  right  to  use  his  authority  depends, 
and  the  truth  of  which  cannot  be  determined  by  the 
use  of  reasonable  diligence  on  the  part  of  the  person 
to  whom  the  representation  is  made.^ 

•  Story  on  Agency,  §§  86,  86,  96,  97 ;  Dingle  v.  Hare,  1  C. 

R  (N.  S.),  159;  see  Horton  v.  Morgan,  19  M  T,,  110 ; 
Waring  v.  Mason,  18  Wend.,  434;  Graves  v.  Legg,  2 
KdiN.,  210;  Taylor  v.  Stray,  2  C.  B,  {y,  S.),  191; 
Pollock  V.  SUbles,  12  Q.  B.,  765;  Bayliffe  v,  Butter- 
wofth,  1  Exch.,  428 ;  Sutton  v,  Tatham,  10  ^d  <^  ^, 
27;  Bayley  v.  Wilkins,  7  C.  B.,  886;  see,  however, 
Sweeting  v.  Pearce,  7  C.B.  (N.  jSr.),449;  Partridge  v. 
Bank  of  England,  9  Q,  B.,  396. 

•  Griswold  v.  Haven,  25  N.  Z,  595 ;  Farmers'  k  M.  Bank 

i;.  Butchers'  k  Drovers'  Bank,  16  td,  125 ;  Exchange 
Bank  v.  Monteath,  26  ul,  605 ;  North  River  Bank  v, 
Aymar,  3  mi,  263. 

S  1238.  An  agent  has  power  to  disobey  instructions  Affenrs 

^  o  '^  •>  power  to 

in  dealing  with  the  subject  of  the  agency,  in  cases  Jj'JJ^JJJ; 
where  it  is  clearly  for  the  interest  of  his  principal 
that  he  should  do  so,  and  there  is  not  time  to  com- 
municate with  the  principal. 

Code  LcLy  2975,  2980;  Drummond  v.  Wood,  2  Caines,  310. 

§  1239.  When  an  authority  is  given  partly  in  gene-  Authority 

ral,  and  partly  in  specific  terms,  the  general  authority  stniedby 

gives  no  higher  powers  than  those  specifically  men-  fjj*'®^,^'^ 

tioned.  ^«'^»"*- 

Sto.  Agency,  §  71 ;  Stair  Inst,  B.  1,  t  12,  §  15. 

g  1240.  An  authority  expressed  in  general  terms,  ]^^^P^|!iY* 
however  broad,  does  not  authorize  an  agent :  auSiority. 

1.  To  act  in  his  own  nanie,^  unless  it  is  the  usual 
course  of  business  to  do  so;' 

2.  To  define  the  scope  of  his  agency;^  or, 

3.  To  do  any  act  which  a  trustee  is  forbidden  to  do 
by  article  11,  of  chapter  I,  of  the  last  Title.* 

*  Bank  of  Sute  of  N.  Y.  v.  Farmers'  Branch  Bank,  36 

Barb.,  332. 

*  Horton  v.  Morgan,  19  K.  T.,  170;  Whitebouse  v.  Moore, 

13  AMb,  Fr^  U2. 
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'  Sapors  of  Rensselaer  v.  Bates,  11  K.  7.,  246;  Hechamcs' 
Bank  v.  New  Haven  R.  R.,  13  id.,  599 ;  Gould  v. 
Sterling,  23  id,  463;  Grant  v.  Norway,  10  C.  A, 
665;  Coleman  v.  Riches,  16  id,  104.  But  see  these 
cases  explained  and  greatly  restricted  in  Griswold  v. 
Haven,  25  K  K,  295. 

*  Claflin  V.  Farmers',  Ac.,  Bank,  25  y.  7^  293 ;  Bentley 
V.  Columbian  Ins.  Co.,  17  id.,  421 ;  N.  Y.  Central  Ins. 
Co.  V.  National  Prot'n  Ins.  Co.,  14  id,  85 ;  Fellows 
V.  Com'rs  of  Oneida,  36  Barb.,  655 ;  Bruce  v.  Daven- 
port, id.,  349;  Conkej  v.  Bond,  34  id.,  276;  Cassard 
V.  Hinman,  6  Boaw.,  8. 

g  1241.  An  authority  to  sell  personal  property  in- 
cludes authority  to  warrant  the  title  of  the  principal, 
and  the  quality  and  quantity  of  the  prox)erty. 

Waring  v.  Mason,  (Ct.  of  Errors),  18  Wend.,  434;  see 
Ferguson  v.  Todd,  35  Barb.,  427 ;  Milbuni  v.  Belloni, 
12  Abb,  Pr.,  451;  Sto.  Agency,  §§  68,  59;  Nelson  v. 
Cowing,  6  Hin,  336.  See,  however,  Brady  v.  Todd  (9 
C.  B.  [K  S.],  592),  which  holds  these  powers  to  be 
confined  to  a  general  agent 

dSd^'m         S  1242.  An  authority  to  sell  and  convey  real  pro- 
fo  8cn  r^ii   P^rty  includes  authority  to  give  the  usual  covenants 

property. 


What  in- 
cluded in 
authority 
to  eell 
pereonal 
property. 


Authority 
of  special 
agent  to 
receive 
price. 


of  warranty. 


Leroy  v.  Beard,  8  Eow.  {U.  8.),  451. 


g  1243.  A  general  agent  to  sell,  who  is  intrusted 
by  the  principal  with  the  possession  of  the  thing  sold, 


Authority 
of  general 
agent  to 
receive 

pfi^rty.     has  authority  to  receive  the  price 


§  1244.  A  special  agent  to  sell  has  authority  to 
receive  the  price  on  delivery  of  the  thing  sold,  but 
not  afterwards. 

Peck  V.  Harriott,  6  Serg.  <fc  R,  U9. 


ARTICLE  in. 

KXTTUAL  OBUGATIONS   OF  PBINCIPALS  AND  THIBD  PERSONS. 

SsonON  1245.  Principal,  how  affected  hy  acts  of  agent  within  the  scope 
of  his  authority. 

1246.  Principal,  when  bound  by  incomplete  execution  of  aothori^. 

1247.  Notice  to  agrent,  when  notioe  to  principal. 

1248.  Obligation  of  principal  when  agent  exceeds  his  authori^. 

1249.  For  acts  done  under  a  merely  ostensible  authority. 
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Sicmov  1250.  When  ezdhisive  credit  is  given  to  agent 

1251.  Bights  of  person  who  deals  with  agent  without  knowledge 

of  his  agency. 

1252.  Effect  of  a  written  instnunent  hj  which  the  agent  intends 

to  hind  the  prindpaL 

1253.  Principal's  responsibilitj  for  agent's  negligence  or  omission. 

1254.  Principal's  responsibilitj'  for  wrongs  willfullj  committed  bj 

the  agent 

§  1245.  An  agent  represents  his  principal  for  all  J^J^ 
purposes  within  the  scope  of  his  actual  or  ostensible^  ^jS^Sf* 
authority,  and]aU  the  rights*  and  UabiUties^  which  ™of£s 
would  accrue  to  the  agent  from  transactions  within  *''^**'**3r- 
such  limit,^  if  they  had  been  entered  into  on  his  own 
account,  accrue  to  the  principal. 

^  Roorke  v.  Story,  4  E,  D,  SmUh^  54;  Hatch  v.  Taylor, 
10  K  R,  538;  Farm,  k  M.  B'k  v.  Butch,  k  Drov. 
B'k,  16  y.  r.,  125,  149. 

*  Story  Agency,  §g  435,  438. 

*  Story  Agency,  %  121. 

*  See  Condit  v.  Baldwin,  21  21  F.,  219;  Mechanics'  Bank 

V.  New  Haven  R.  R.,  13  M  7.,  599,  634 ;  Hubbersty  v. 
Ward,  8  i2ccA.,  330;  Coleman  v,  Biches,  16  0.  R,  104. 

§  1246.  A  principal  is  bound  by  an  incomplete  exe-  Principal, 
cution  of  an  authority,  when  it  is  consistent  with  the  {J^^^^jJ^^ 
whole  purpose  and  scope  thereof,  but  not  otherwise.  Sjfjsfety 

Story  Agency,  §§  171, 180. 

§  1247.  As  against  a  principal,  both  principal^  ^^r^oa 
and  agents  are  deemed  to  have  notice  of  whatever  J^idiJl 
either  has  notice  of,  and  ought,  in  good  faith  and 
the  exercise  of  ordinary  care  and  diligence,  to  com- 
municate to  the  other.^ 

*  Fulton  Bank  v.  Sharon  Canal  Co.,  4  Paige,  137 ;  Bank 

of  U.  a  V.  Davis,  2  HiU,  464;  Stewart  v.  Stewart,  6 
Clark  cfc  Fin.,  911.  See  Ingalls  v.  Morgan,  10  Nl  F., 
184;  Weisser  v.  Denison,  id,  68. 

*  This  rule  has  been  declared  in  a  well  considered  opinion 

(Fitzsimmons  v.  Joslin,  21  Vi.,  129),  and  seems  to  be 
supported  by  other  cases  (see  Lawrence  v.  Miller,  16 
K,  r.,  235;  Fuller  v.  Wilson,  3  Q.  B.,  58).  To  the 
contrary  is  the  celebrated  case  of  Oomfoot  v.  Fowke 
(dKA  W.,  386),  which  has  been,  however,  explained 
in  the  house  of  lords  (National  Ezch.  Co.  v.  Drew,  2 
Macq.,  108,  144)  as  really  turning  upon  a  question  of 
pure  fraud. 
47 
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•  See  Weiaser  v.  Denison,  10  ^  Z,  68;  Hood  v.  Fahne-' 
stock,  8  Watts,  489;  Bracken  v.  Miller,  4  Watts  <k&, 
102.  Thus,  notice  to  an  agent,  before  his  employ- 
ment aa  such,  does  not  affect  the  principal  (Fuller  v. 
Bennett,  2  Ilarej  402;  Worsley  v,  Scarborough,  3 
At/Cf  392 ;  and  cases  before  cited). 

obiiijation^      g  1248.  When  an  agent  exceeds  his  authority,  his 
JJ^*K«JJ  principal  is  bdund  by  his  authorized  acts  so  far  only 
•o'lwrity.     a^  fjjQy  QQj^  1^  plainly  separated  from  those  which 
are  unauthorized. 

doie* Snder  S  1249.  A  principal  is  bound  by  acts  of  his  agent, 
StSnSSe  under  a  merely  ostensible  authority,  to  those  persons 
authority.    ^^^^  ^^^  haYO  in  good  faith,  and  without  ordinary 

negligence,  incurred  a  liability,  or  parted  with  value, 

upon  the  faith  thereof. 

See  Mechanics'  Bank  v.  New  Haven  R.  B.,  13  N.  K,  611 ; 
Farmers'  and  Mechanics'  Bank  t;.  Butchers'  and  DroTers* 
Bank,  16  K  Y.  121 

SSive^^i-       §  1250.  If  exclusive  credit  is  given  to  an  agent  by 
S^iwt.^^  the  person  dealing  with  him,  his  principal  is  exonerat- 
ed by  payment  or  other  satisfaction  made  by  him  to 
his  agent  in  good  faith,  before  receiving  notice  of  the 
creditor's  election  to  hold  him  responsible. 

story  Agency^  §  291 ;  Fish  v.  Wood,  4  E.  D.  Smith,  327; 
see  Heald  v.  Kenworthy,  10  Exch.,  739 ;  Hyde  v.  Paige, 
9  Barb.,  160;  Cheever  v.  Smith,  15  Johns,,  276;  French 
r.  Price,  24  Pick.,  13 ;  Fitler  v.  Commonwealth,  31  Penn. 
St,  406.  If  such  credit  is  not  given  to  the  agent,  mere 
delay  in  calling  upon  the  principal  does  not  exonerate 
him  (Macfarlane  t;.  Giannacopulo,  Z  H.  d:  K,  860). 

S&*!  who  S  1251.  One  who  deals  with  an  agent,  without 
•|Snt  wiui-  knowing  or  having  reason  to  believe  that  the  agent 
f^y^o?hii  acts  as  such  in  the  transaction,  may  set  off,  against 
^^^"^^       any  claim  of  the  principal  arising  out  of  the  same, 

all  claims  which  he  might  have  set  off  against  the 

agent  before  notice  of  the  agency. 

Hogan  V.  Shorb,  24  Wend.,  458;  George  v.  CUgett,  7  T: 
A,  369;  see  Taintor  v.  Prendergast,  3  HiO,  72;  Fer- 
rand  v.  Bischoffsheim,  4  C.  B.  (N.  S.\  710;  Heald  v. 
Kenworthy,  10  Exch,,  739 ;  Smethurst  v.  Mitchell,  1  EL 
<^Ji?^630. 
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S  1252.  Any  instrument  within  the  scope  of  his  Meet  of  a 

,        .  ,       ,  -.  ,  ,  ,  .   ,  written  in- 

authority,  whether  under  seal  or  not,  by  which  an  J^'^^J^^ 

agent  intends  to  bind  his  principal,  does  bind  him,  {nfen§i°i> 

if  such  intent  is  plainly  inferable  fipom  the  instrument  pJinct^ 
itself. 

This  section  belongs  perhaps  to  the  general  subject  of 
iDterpretation  of  contracts.  It  is  intended  to  abolish 
the  distinction  in  this  respect  between  sealed  and  un- 
sealed instruments.  See  Story  Ag.,  §^  147-155. 

g  1253.  Unless  required  by  or  under  the  authority  Principars 
of  law  to  employ  that  particular  agent,^  a  principal  Kifi?  for 
is  responsible  to  third  persons  for  the  negligence  of  JJ^^JfoJ' 
his  agent  in  the  transaction  of  the  business  of  the 
agency,'  including  wrongful  acts  committed  by  such 
agent  in,  and  as  a  part  of,  the  transaction  of  such 
business  r*  and  for  his  willful  omission  to  fulfill  the 
obligations  of  the  principal.* 

*  Story  Agency,  §  456. 

•  Drew  V.  Sixth  Av.  R.  R.  Co.,  26  N.  7.,  49;  Sadler  v, 

Henlock,  4  JE^.  <fc  JB.,  6t0;  Althorf  v.  Wolfe,  22  J^. 
Z,  355;  Blake  v.  Ferris,  ^  N.  T,  48. 

•  Chase  v.  N.  T.  Central  R.  R.  Co.,  26  K-  7.,  523 ;  San- 

ford  V.  Eighth  Av.  R.  R.  Co.,  23  K  F.,  343;  see 
Griswold  v.  Haven,  26  N,  7.,  595. 

*  Weed  V.  Panama  R.  R.,  17  N.  Z,  362 ;  Story  Agency^ 

§453. 

g  1254.  A  principal  is  responsible  for  no  other  prindpurs 

wrongs  committed  by  his  agent,  than  those  men-  wutTfor 

tioned  in  the  last  section,  unless  he  has  authorized  JJJJl'J^'i'Jcd 

or  ratified  them,^  even  though  they  are  committed  j^y^nt? 
while  the  agent  is  engaged  in  his  service.* 

*  Steele  v.  Smith,  3  E.  D.  Smith,  321;  Eastern  0.  R.  R. 

V.  Brown,  6  Exch.,  314;  Chilton  v.  Croydon  R.  R., 
16  i£  cfc  W.,  212;  Maund  v.  Monmouth  Canal  Co.,  4 
M.  dh  (?.,  452. 

•  St(yry  Ag.,  g  456;  Church  v.  Mansfield,  20  Oorm^  284; 

Condit  V.  Baldwin,  21  y.  K,  219;  Richmond  Turn- 
pike Co.  V.  Vanderbilt,  2  K  K,  479;  1  HiO,  480; 
Fellows  V,  Com'rs  of  Oneida,  36  Barb.,  665. 
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ARTICLE  IV. 

OBUOATIOKS   OF  AGENTS  TO  THIBD  PBBSONS. 

SscnOK  1255.  "Warranty  of  authority. 

1256.  Agent's  responsibility  to  third  persons. 

1257.  Obligation  of  agent  to  surrender  property  to  third  person. 

1258.  Agent  not  having  capacity  to  contract 

Jf^JSS.       S  1255.  One  T?ho  assames  to  act  as  an  agent 

*^*  thereby  warrants,  to  all  who  deal  with  him  in  that 

capacity,  that  he  has  the  authority  which  he  assumes. 

White  V.  Madison,  26  K.  7.,  Ill;  CoUen  v.  Wright,  8 
JE  <fc  B.,  641 ;  7  id.,  301 ;  see  Walker  v.  Bank  of  N. 
Y.,  9  id.,  582;  Jenkins  v.  Hutchinson,  13  Q.  R,  744 ; 
Jefts  V.  York,  10  OusJl,  395;  Polhill  v.  Walter,  3  R 
A  Ad^  114.  The  exception  established  in  Smout  v. 
Ilbery  (10  K  db  W.,  1),  is  not  necessary  to  be  retained, 
under  the  change  which  is  proposed  as  to  the  termina- 
tion of  agency. 

t^^S^  S 1256.  One  who  assumes  to  act  as  an  agent  is 
responsible  to  third  persons  as  a  principal  for  his  acts 
in  the  course  of  his  agency,  in  any  of  the  following 
cases,  and  in  no  others  :^ 

1.  When,  with  his  consent,  credit  is  given  to  him 
personally  in  a  transaction  f 

2.  When  he  enters  into  a  written  contract  in  the 
name  of  his  principal,  without  believing,  in  good 
faith,  that  he  has  authority  to  do  so  f  or, 

3.  When  his  acts  are  wrongful  in  their  nature.^ 

^  story's  Agency,  gg  261, 310.  See  Kirkpatrick  v.  Stainer, 
22  Wsnd,  244;  Green  v.  Kopke,  18  C.  R,  549; 
Smout  V.  Ilbery,  10  M.  <fe  W.,  1. 

*  Sto.  Ag.,  g  288.  This  provision  includes  the  cases  in 
which  an  agent  does  not  disclose  the  fact  of  his 
agency  (Waring  v.  Mason,  18  Wend,,  434;  Sto.  Ag., 
g  266);  those  in  which  the  fact  of  the  agency  is 
known,  but  the  principal  is  unknown  (Mills  v.  Hunt, 
20  Wend,,  431 ;  Sto.  Ag.,  g  267);  or  where  the  agent 
makes  himself  a  party  to  the  contract  (Higgins  r. 
.Sonior.  8  if.  <fc  W.,  834;  Tanner  v.  Christian,  4  £1  cfc 
B..  591 ;  Lennard  v.  Uobiiison,  5  £1  <lr  J5.,  126;  Pentz 
V.  Stiuituu,  10  Wend.,  271).  In  all  cases  the  question 
is,  "to  whom   was  the  credit  given?"  (Green  v. 


to  third 
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Kopke,  18  a  ^  549;  Mahony  v.  Kekul^,  14  id^ 
890.  See  Kirkpatrick  v.  Stainer,  22  Wmd^  244). 
This  is  true  even  conoeming  public  agents  who  con- 
tract in  their  own  names  {Sto.  Ag.^  §  302). 
'  This  rule  seems  to  be  established  in  this  state  (Feeter 
V.  Heath  [Ct  of  Errors],  11  Wend.,  471 ;  Ifeech  v. 
Smith,  7  Wend.,  316;  Dusenbery  v.  Ellis,  3  JohM. 
Cos.,  70;  Rossiter  v,  Bossiter,  8  Wend,  494;  see 
Pahner  v,  Stephens,  1  Denio,  471) ;  though  it  is  con- 
fined to  the  limits  here  stated  (Walker  v.  Bank  of 
N.  Y.,  9  N.  T.,  682) ;  and  has  been  doubted  altogether 
(White  V.  Madison,  26  IT.  K,  117).  It  is  not  law  in 
England  (CoUen  v.  Wright,  ^  K  d:  B.,  301 ;  Jenkins 
V.  Hutchinson,  13  ^.  JL,  744;  Lewis  v.  Nicholson, 
18  id,  603X  ^  Massachusetts  (Abbey  v.  Ohase,  6 
Cu8h.,6S;  Jefts  V.York,  4  idL,  371;  Ballon  v.  Talbot, 
16  Mass,,  461;  Long  t;.  Oolbum,  II  id,  97),  in  Con- 
necticut (Ogden  V.  Raymond,  22  Ckmn.,  385),  in 
Maine  (Harper  v.  Little,  2  Ch-eenl,  14;  Stetson  v. 
PattoB,  id.,  358),  in  Indiana  (MoHenry  v.  Duffield,  7 
BLackf.^  41),  or  Pennsylvania  (Hopkins  v.  Mehaffey, 
11  Serg.  &  R,  126). 

*  Sto.  Ag.,  g§  311,  312.    The  mazium  respondeat  superior 

does  not  exempt  the  agent  fVom  liability  even  for 
mere  negligence  (Arthy  v.  Coleman,  30  Lcm  TimM, 
101;  8  i:  (fc  A  [Am.  «1],  1092). 

S  1257.  K  an  agent  receives  anything  for  the  bene-  obligation 
fit  of  his  principal,  to  the  possession  of  which  another  samndlr 
person  is  entitled,  he  must,  on  demand,  surrender  it  third  per. 
to  such  person,  or  so  much  of  it  as  he  has  under  his 
control  at  the  time  of  demand,  on  beiug  indemnified 
for  any  advance  which  he  has  made  to  his  principal, 
in  good  faith,  on  account  of  the  same  ;^  and  is  respon- 
sible therefor,  if,  after  notice  from  the  owner,  he 
delivers  it  to  his  principal.* 

*  Story's  Agency,  §  300. 

*  Hearsey  v.  Pruyn,  7  Johns.,  179. 

S  1258.  The  provisions  of  this  article  are  subject  to  Ar«t  not 
the  provisions  of  Part  I  of  the  First  Division  of  this  SSs!k.** 
Oode. 
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ARTICLE  V. 


DELEGATION   OP  AGENCY. 


Aeent's 
delegation 
of  his 
powers. 


Section  1259.  Agent's  delegation  of  his  powers. 

1260.  Agent's  unauthorized  employment  of  sub-agenU 

1261.  Bub-agent  rightfully  appointed,  represents  principal 

3  1259.  An  agent,  unless  specially  forbidden  by 
his  principal  to  do  so,  can  delegate  his  powers  to 
another  person  in  any  of  the  following  cases,  and 
in  no  others:^ 

1.  When  the  act  to  be  done  is  purely  mechanical  ;* 

2.  When  it  is  such  as  the  agent  cannot  himself,  and 
the  sub-agent  can,  lawfully  perform  f 

3.  When  it  is  the  usage  of  the  place  to  delegate 
such  powers  ;*  or, 

4.  When  such  delegation  is  specially  authorized  by 
the  principal.' 

*  Ess  V.  Truscott,  2  if  <fc  W:,  385 ;  see  Powell  v.  Tuttle, 

3  N.  r.,  396;  Moffatt  v.  Wood,  5  Seld,  KoUs,  U; 
Newton  v.  Bronson,  13  N.  F.,  593. 
'  Commercial  Bank  v.  Norton,  1  EiU,  501 ;  see  Powell «. 
Tuttle,  3  N.  r.,  407. 

•  Story  Agency,  §  14. 

*  Laussatt  v.  Lippinoott,  6  Serg.  d:  R.,  393 ;  see  Horton 

V.  Morgan,  19  N.  Y.,  170;  Whitehouse  v.  Moore,  13 
Ahb,  Pr.,  142;  Pollock  v.  Stables,  12  Q,  JBL,  766. 

•  Sto.  Agency,  §  14. 


Agent^s 
nnanthor- 
ized  cm- 
ployment  ot 
•nb-agent 


§  1260.  If  an  agent  employs  a  sub-agent  without 
authority,  the  former  is  a  principal,  and  the  latter  his 
agent,  and  the  principal  of  the  former  has  no  con- 
nection with  the  latter. 

story  Agency,  §  217  a. ;  Code  of  La.,  2976. 


righSSiiV        S  1261.  A  sub-agent,  lawfully  appointed,  repre- 

JcotJ^^jJu    sents  the  principal  in  like  manner  with  the  original 

principaL     agent ;  and  the  original  agent  is  not  responsible  to 

third  persons  for  the  acts  of  the  sub-agent. 

^  See  Althorf  v.  Wolfe,  22  K.  Z,  356;  Sadler  v.  Henlock, 

4  K  <fc  B.,  670,  578. 
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ARTICLE  VL 

TEBMINATION   OF  AGENCY. 
Sbctioks  1262,  1263.  Termination  of  agency. 

g  1262.  An  agency  is  terminated,  as  to  every  person  Jj^Jf**^ 
haviDg  notice  thereof,  by :  agenqr. 

L  The  expiration  of  its  term ; 
2.  The  extinction  of  its  subject; 
8.  The  death  of  the  agent; 
4.  His  renunciation  of  the  agency;  or, 
6.  The  incapacity  of  the  agent  to  act  as  such. 

Vail  V,  Judaon,  4  E,  D.  Smtih,  166. 

g  1263.  Unless  the  power  of  an  agent  is  coupled  m. 
with  an  interest  in  the  subject  of  the  agency,*  it  is 
terminated  as  to  every  person  having  notice*  thereof, 
by: 

1.  Its  revocation  by  the  principal ; 

2.  His  death  ;^  or, 

3.  His  incapacity  to  contract.* 

^  Knapp  V,  Alvord,  10  Potye,  205 ;  see  Hunt  v.  Bouama- 
niere,  8  Wheats  174. 

*  Caaaiday  v.  McKenzie,  4  WaUa  <fe  Serg.y  282 ;  lah  v. 

Crane,  8  Ohio  Staie,  621.  It  may  bo  doubted 
whether  thia  dauae  ia  at  preaent  law  in  thia  atate 
(see  Houghtailing  v,  llanrin,  7  Barb,,  412),  aa  it  cer- 
tainly ia  not  in  England  (Bladea  v.  Treef  9  B.  ^  (7., 
167) ;  but,  if  not,  it  ought  to  be,  in  order  to  avoid 
the  injuatice  of  which  Smout  v.  Ilbery  (10  ILSs  W^ 
1),  fumishea  a  atriking  example. 
'  Ghampney  v.  Coope,  34  Barh.^  639 ;  ^egary  v.  Puntia, 
5  Stmdf.,  376;  Blades  v.  Free,  9  B.  di  C^  167. 

*  Story  on  Agefiey^  §g  485,  486.    Insanity,  not  judicially 

declared,  haa  been  held  to  be  no  revocation  (Wallia 
V,  Manhattan  Bank,  2  HaU^  495) ;  but  thia  was  on 
the  ground  that  otherwise  the  authority  would  bo 
thereby  revoked  mOwut  notioe,  an  objection  whidi 
thia  section  obviates. 
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OHAPTEE  n. 

PABTICUIiAB  AGENCIES. 

AsTiCLi    L  Auctiooeera. 
n.  Factors. 

nL  Shipmasters  and  pilots, 
ly.  Ships' maaigers. 

ARTICLE  L 

▲UCnONBEBS. 

SEonoN  1264.  Auctioneer's  authority  from  the  seller. 
1265.  Auctioneer's  authoritj  trom  the  bidder. 

Ancticm.  g  1264.  An  auctioneer,  in  the  absence  of  special 
S?>m^S7  authorization  or  usage  to  the  contrary,  has  authority 
•****''        from  the  seller,  only  as  follows : 

1.  To  sell  by  public  auction  to  the  highest  bidder;' 

2.  To  sell  for  cash  only,'  except  such  articles  as  are 
usually  sold  on  credit  at  auction ; 

3.  To  warrant,  in  like  manner  with  other  agents  to 
sell,  according  to  section  1241  f 

4.  To  prescribe  reasonable  rules  and  terms  of  sale;^ 
6.  To  deliver  the  thing  sold,  upon  payment  of  the 

price;' 

6.  To  collect  the  price;*  and, 

7.  To  do  whatever  else  is  necessary,  or  proper  and 
usual,  in  the  ordinary  course  of  business,  for  effecting 
these  purposes. 

*  Sto,  Agency^  %  108. 

'  Sto,  Agency,  %%  60, 108. 

*  SU),  Agency,  g  107. 
^  Sk),  Agency,  g  10*7. 

*  Brown  v.  Staton,  2   (JhiiU^  853. 

*  Mintum  v.  Main,  n  N.  F.,  227. 

iS^StiMh  S  1265.  An  auctioneer  has  authority  from  a  bidder 
ttMbid£r.  at  the  auction,  as  well  as  from  the  seller,  to  bind 
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both  by  a  memorandum  of  the  contract  as  presoibed 
in  the  Title  on  Salb. 


ARTICLE  n. 

FACTOBS. 

Sicnov  1266.  Factor,  what. 

1267.  Actual  authority  of  fkctor. 

1268.  Ostensible  authority. 

§  1266.  A  factor  is  an  agent,  who  is  employed  to  f^, 
buy  or  sell  property  in  his  own  name,  and  who  is 
intrusted    by   his    principal   with    the    possession 
thereof. 

§  1267.  In  addition  to  the  authority  of  agents  in  ^^'^• 
general,  a  factor  has  actual  authority  ftom  his  prind-  ^^'* 
pal,  unless  specially  restricted: 

1.  To  insure  property  consigned  to  him  uninsured;^ 

2.  To  sell,  on  credit,  anything  intrusted  to  him  for 
sale,*  except  such  things  as  it  is  contrary  to  usage  to 
sell  on  credit;^  but  not  to  pledge,*  mortgage,  or  bar 
ter'  the  same;  and, 

3.  To  delegate  his  authority  to  his  partner  or  sei^ 
vant,^  but  not  to  any  person  in  an  independent 
employment.^ 

*  Brisban  r.  BoytJ,  4  Paige^  11. 

*  Van  Allen  v.  Vanderpool,  6  Jokna.t  12 ;  Laussatt  v,  Lip- 

pincott,  6  Serg,  cfc  K,  386. 
'  See  Sto.  Agency,  §  110;  Delafleld  v.  lUmois,  26  Wend., 
192;  2EiU,  159. 

*  Bucklej  V.  Packard,  20  Johns.,  421 ;  Rodriguez  v.  Hef- 

feman,  5  Johns.  Ch.,  429. 

*  Guerriero  v.  Peile,  Z  R  db  Ald.^  616. 

*  This  seems  to  be  reasonable,  and  is  unquestionably  the 

universal  custom. 
^  Hofifott  V.  Wood,  6  Sdi.  Notes,  14. 

S  1268.  A  factor  has  ostensible  authority,  as  to  per-  osteDBtue 
sons  having  no  notice  that  the  property  with  which  •""*®'**^' 
he  deals  is  not  his  own,  to  deal  with  it  in  any  manner. 

See  the  T^tle  on  Pledob. 
48 
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ARTICLE  m. 

SHIPMASTBBS  AND  PILOTS. 

Section  1269.  Authority  of  shipmaBter  on  behalf  of  shipowner 

1270.  Authority  to  borrow. 

1271.  Authority  on  behalf  of  owners  of  cargo. 

1272.  Power  to  make  contracts. 

1273.  Power  to  hypothecate. 

1274.  Master's  power  to  sell  ship. 

1275.  Master's  power  to  sell  cargo. 

1276.  Authority  to  ransom  ship. 

1277.  Abandonment  terminates  master's  power. 

1278.  Personal  liability  for  contracts  concerning  the  ship, 

1279.  Liability  for  acts  of  persons  employed  upon  the  ship. 

1280.  Responsibility  for  negligence  of  pilot 

Anthor^^      g  1269.  The  master  of  a  ship  is  a  general  agent  for 
hSf*?f  ship-  ^*®  owner  in  all  matters  concerning  the  same. 

owner. 

g  1270.  The  master  of  a  ship  has  authority  to 
borrow  money  on  the  credit  of  its  owner,  if  it  is 
necessary  to  enable  him  to  complete  the  voyage,  and 
if  neither  the  owner  nor  his  proper  agent  for  such 
matters  can  be  consulted,  without  injurious  delay. 

The  Fortitude,  3  Simn.,  228 ;  Weston  v.  Wright,  7  iC  <fc 
W.,  396 ;  Arthur  v.  Barton,  6  id,  138 ;  see  Beldon  v. 
Campbell,  6  Exch.,  886. 


Authority 
to  borrow. 


Anthorlty 
on  behalf 
of  owners 
of  cargo. 


g  1271.  The  master  of  a  ship,  during  a  voyage,  is 
a  general  agent  for  each  of  the  owners  of  the  cargo, 
and  has  authority  to  do  whatever  they  might  do  for 
the  preservation  of  their  respective  interests,  except 
to  sell  or  hypothecate  the  same. 

Nelson  v,  Behnout,  21  K  71,  36 ;  6  Duer^  310. 


Power  to 
make  con- 
tracts. 


g  1272.  The  master  of  a  ship  may  procure  all  its 
necessary  repairs  and  supplies,^  may  engage  cargo 
and  passengers  for  carriage,  and  in  a  foreign  port, 
may  enter  into  a  charter-party  ;*  and  his  contracts 
for  these  purposes  bind  the  owner  to  the  full  amount 
of  the  value  of  the  ship  and  freightage. 
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»  3  Kent  Com.,  161 ;  see  Provost  v.  Patchin,  9  N.  F.,  235. 
His  authority  is  not  confined  to  purchasing  at  the 
port  where  the  vessel  lies  (Keozel  v.  Kirk,  37  Barb., 
113;  21  How.  Pr.,  184). 

*  3  Kent  Com.,  162. 

S  1273.  The  master  of  a  ship  may  hypothecate  the  \^^^ 
ship,  freightage  and  cargo,  in  the  cases  prescribed  <*^- 
by  the  chapters  on  Bottomey  and  Eespondentia, 
and  in  no  others. 

There  seems  to  be  no  precedent  or  usage  which  would 
justify  any  other  form  of  hypothecation  by  a  master. 

g  1274.  When  a  ship,  whether  foreign  or  domestic,^  Master's 
is  seriously  injured,  or  the  voyage  is  otherwise  broken  aeuthip. 
up,  beyond  the  possibility  of  pursuing  it,  the  master, 
in  case  of  necessity,'  may  sell  the  ship  without  in- 
structions from  the  owners,  unless  by  the  earliest  use 
of  ordinary  means  of  communication,  he  can  inform 
the  owners,  and  await  their  instructions.^ 

>  Scull  V.  Briddle,  2  Wash.  C.  C.^  160;  Brig  Sarah  Ann, 
13  Pet,,  387,  affirming  S.  0.,  2  Bwnn.,  206. 

•  Chambers  v.  Grantzon,  7  Bosxo.,  414 ;  Peirce  v.  Ocean 

Ins.  Co.,  18  Pick.,  83 ;  Patapsco  Ins.  Co.  i;.  South- 
gate,  6  Peters,  604;  Brig  Sarah  Ann,  13  id.,  387 ; 
Pope  V.  Nickerson,  3  Story,  465 ;  Cannan  v.  Meabum, 
1  Bing.,  243 ;  Idle  v.  Eoyal  Exch.  Ass.  Co.,  8  Tatrnt, 
755 ;  Somes  v.  Sugrue,  4  (7.  <fc  P.,  276. 

•  Brig  Sarah  Ann,  2  Sumn.,  206 ;  13  Peters,  387 ;  Pike  v. 

Balch,  38  i/c.,  302;  Pem»  v.  Ocean  Ins.  Co.,  18 
Piick.^  83 ;  Hall  v.  FrankUn  Ins.  Co.,  9  id,  466. 

S  1275.  The  master  of  a  ship  may  sell  the  cargo,  Master  s 

^  \      .  power  to 

if  the  voyage  is  broken  up  beyond  the  possibility  wu  cargo. 
of  pursuing  it,  and  no  other  ship  can  be  obtained 
to  carry  it  to  its  destination,^  and  the  sale  is  other- 
wise absolutely  necessary.* 

*  Searle  v.  Scovell,  4  Johns.  Ch.,  218. 

'  Freeman  v.  East  India  Co.,  5  -B.  <fc  Aid.,  617 ;  Ewbank 
V.  Nutting,  7  C.  B.,  797 ;  Morris  v.  Robinson,  3  B, 
&  C,  196;  Post  V.  Jones,  19  Haw.  [U.  5.],  150; 
Peters  v.  Ballistier,  3  Pick.,  495 ;  Dodge  v.  Union  Ins. 
Co.,  17  Mass.,  478 ;  Arthur  t;.  The  Oassius,  2  Story,  81. 

g  1276.  The  master  of  a  ship,  in  case  of  its  capture,  Authority 
may  engage  to  pay  a  ransom  for  it,  in  money  or  in  "^^p 
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part  of  the  cargo,  and  his  engagement  will  bind  the 
ship,  freighttige  and  cargo. 

3  Kent  Oom^  172, 173;  see  The  Gratttadine,  3  Sob.Atbn^ 
263. 


Abandon- 
ment tarml' 


S  1277.  The  power  of  the  master  of  a  ship  to  bind 
ter'Bpower.  ^^  owncr,  or  tho  owners  of  the  cargo,  ceases  npon 
the  abandonment  of  the  ship  and  freightage  to  in- 
surers. 

3  Kent  Oonu,  331. 


Personal 
UabUlty  for 
contracts 
concerning 
the  ship. 


Liability 
for  acts  of 


Responsl- 
billtv  for 
flfgence 


of  pilot. 


g  1278.  Unless  otherwise  expressly  agreed,*  or  un- 
less the  contracting  parties  give  exclusive  credit  to 
the  owner,'  the  master  of  a  ship  is  personally  liable 
upon  his  contracts  relative  thereto,  even  when  the 
owner  is  also  liable. 

>  Story  Ag.,  %  294. 
■/d,  §296. 

S  1279.  The  master  of  a  ship  is  liable  to  third  pa> 
sons  for  the  acts  or  negligence  of  persons  employed 
in  its  navigation,  whether  appointed  by  him  or  not, 
to  the  same  extent  as  the  owner  of  the  ship. 

Denison  v.  Seymour,  9  WencLj  8. 

S  1280.  The  owner  or  master  of  a  ship  is  not  re- 
sponsible for  the  negligence  of  a  pilot  whom  he  is 
bound  by  law  to  employ ;  but  if  he  is  allowed  an 
option  between  pilots,  some  of  whom  are  competent, 
or  is  required  only  to  pay  compensation  to  a  pilot, 
whether  he  employs  him  or  not,  he  is  so  responsible 
to  third  persons. 

Story  Ag.,  $  456,  note. 


ARTICLE  IV. 

SmPS'  MAl^AOBBS. 

SicmoK  1281.  What  powers  manager  haa. 
1282.  What  powers  he  haa  not 

JJJj^  S  1281.  A  ship's  manager  has  power  to  make  con- 

^^     tracts  requisite  for  the  performance  of  his  duties  as 

such;  to  enter  into  charter-parties,  or  make  contracts 
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for  carriage ;  and  to  settle  for  freightage  and  adjust 
averages. 

§  1282.  Without  special  authority,  a  ship's  man-  what 
ager  cannot  borrow  money,  or  give  up  the  lien  for  Ksnot. 
freightage,  or  purchase  a  cargo,  or  bind  the  owners 
of  the  ship  to  an  insurance. 

Turner  v.  Burrows,  8  Wend.,  144;  affirming  6  id,,  641; 
1  Beffs  Com.,  4  ed,  410,  411. 


TITLE  X. 

PAETNERSHIP. 


Chapter     L  Partnership  in  general 
n.  Gfeneral  partnership. 
in.  Special  partnership. 


CHAPTER  L 

PABTNEBSHIP  IN  GENEBAIj. 

AsncLB     L  What  constitutes  a  partnership. 
XL  Partnership  property. 
UL  Mutual  obligations  of  partners. 
rV.  Renunciation  of  partnership. 

ARTICLE  L 

WHAT  CONSTITUTES  A  PABTN1BBSHTP. 

*  SionOK  1283.  Partnership,  what 

1284.  Ship  owners. 

1285.  Formation  of  partnership. 

5  1283.  Partnership  is  the  association  of  two  or  Partner. 

/.        ,  ^  Bhlp,  what. 

more  persons,  for  the  purpose  of  carrying  on  business 
together,  and  dividing  its  profits  between  them. 

An  agreement  to  divide  the  gross  income  of  a  business 
does  not,  it  is  generally  agreed,  create  a  partnership 
(lAndley  on  Partn.y  40;  see  Pattison  v.  Blandiard, 
6  N.  r.,  186j    Heyhoe  v.  Burge,  9  C.  JL,  431).    A 
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more  difficult  question  is,  whether  an  agreement  bj 
which  the  net  profits,  if  anj,  are  to  be  divided 
between  two,  while  the  net  loss,  if  any,  is  to  be 
borne  bj  one,  is  a  partnership.  In  Pattison  v.  Blanch- 
ard  (6  K  K,  186),  Grit,  J.,  held  that  it  was  not 
But,  although  the  court  seems  to  have  adopted  hia 
opinion,  the  cause  was  finally  decided  upon  a  difiTer- 
ent  point.  The  same  opinion  has  been  expressed  in 
other  cases  (Heimstreet  v.  Howland,  5  Dea.^  68 ;  Sage 
V.  Sherman,  2  -^  K,  414;  see  Pott  v.  Eyton,  3  C.  A, 
32,  39;  Hickman  v.  Cox,  3  C.  J5.  \N.  B\  523,  562). 
But  some  English  decisions  upon  the  question  are 
well  considered,  and  directly  adverse  to  this  view 
(Bond  V.  Pittard,  3  if.  <fc  W.,  357 ;  Gilpin  v.  Ender- 
bey,  ti  B.  &  Ald.^  954);  and  these  decisions  seem 
to  be  founded  upon  a  correct  principle. 
There  must  be  some  joint  adventure  to  constitute  a 
partnership  (Reynolds  v.  Cleveland,  4  Cow.,  282 ; 
Porter  v.  McClure,  15  Wend.,  187).  It  may  be  in 
real  as  well  as  personal  property  (Sage  v.  Sherman, 
2  K.  r.,  414;  Clagett  v.  KQbourne,  1  Black  [U.  S.], 
346;  Fall  River  Wharf  Co.  v.  Borden,  10  Oush^ 
458;  Campbell  v.  Colhoun,  1  Fenn.,  140).  A  mere 
joint  ownership  does  not  constitute  a  partnership 
(Post  V.  Kimberly  [Ct.  of  Errors],  9  Johns.,  470; 
Putnam  v.  "Wise,  1  MiU,  234;  Holmes  v.  United  Ins. 
Co.,  2  Johns,  Cos.,  329 ;  Hawes  v.  Tillinghast,  1 
Gray,  289).  And  it  is  not  necessary  that  the  capital 
should  be  jointly  owned  (Vassar  v.  Camp,  14  Barb.^ 
341;  affirmed,  11  JV.  T,  441;  Champion  v.  Bostwick, 
18  Wend.,  175;  11  id.,  671.  But  see  Chase  v.  Bar- 
rett, 4  Paige,  148). 

Ship  5  1284  Part  owners  of  a  ship  do  not,  by  simply 

owners.  ^  ,  -^  »      *  r-  ./ 

using  it  in  a  joint  enterprise,  become  partners  as  to 
"the  ship. 

Hopkins  v.  Forsyth,  14  Penn.  St,  34 

Fo^^on       g  1285.  A  partnership  can  be  formed  only  by  the 
*^P'         consent  of  all  the  parties  thereto,  and  therefore  no 
new  partner  can  be  admitted  into  a  partnership,  with- 
out the  consent  of  every  existing  member  thereof. 

story  on  Partn.,  §  6 ;  Putnam  v.  Wise,  1  Hm,  234;  MiT- 
ray  v.  Kneeland,  14  Johns.,  318;  Kingman  v.  Spurr,  7 
Pick.,  235;  see  Mathewson  v.  Clarke,  6  Bow.  [U.  S.], 
122.  No  one  can  be  made  a  partner  by  inheritance  or 
otherwise  against  his  will  (Jacquin  v.  Buisson,  11  Bow. 
Pr.,  386;  Marquand  v.  N.  T.  M'fg.  Co.,  17  Jb*jw., 
625). 
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ARTICLE  n. 

PABTNEBSHIP  PROPERTY. 

Sbotion  1286.  Partnership  property,  what 

1287.  Partner's  interest  In  partnership  property. 

1288.  Partner^s  share  in  profits  and  losses. 

1289.  When  division  of  losses  implied. 

1290.  Partner  may  reqii^re  application  of  partnership  properly 

to  payment  of  debts. 

1291.  "What  property  is  partnership  property. 

S  1286.  The  property  of  a  partnership  consists  of  Partnerewp 

*'*•*'  property, 

all  that  is  contributed  to  the  common  stock  at  the  what. 
formation  of  the  partnership,  and  of  all  that  is  sub- 
sequently acquired  thereby. 

Code  Xapoleorij  art  1839. 

S  1287.  The  interest  of  each  member  of  a  partner-  J^ierettfn 
ship  extends  to  every  portion  of  its  property.  pJolJlrtJl^^ 

Mabbett  v.  White,  12  K  T.,  442;  Sto.  on  Fart.,  §  16;  2 
Blacks,  Com.,  182. 

g  1288.  In  the  absence  of  any  agreement  on  the  f^fj'" 
subject,  the  shares  of  partners  in  the  profit  or  loss  of  fe'Si',"*"* 
the  business  are  equal,^  and  the  share  of  each  in  the 
partnership  property  is  the  value  of  his  original  con- 
tribution, increased  or  diminished  by  his  share  of 
profit  or  loss.* 

*  Hasbrouck  v.  Childs,  3  Bono.,  105 ;  Gk)uld  v,  Gould,  6 

Wend.,  263 ;  Robinson  v.  Anderson,  1  De  G.,  M.  db 
G.,  239;  20  Beav.,  98;  Webster  v.  Bray,  7  Hare, 
159 ;  Roach  v.  Perry,  16  /W.,  37 ;  Donelson  v.  Posey, 
13  Ala.,  752;  Lyman  v.  Lyman,  2  Paine  C.  (7.,  11. 

*  The  cases  upon  this  point  are  not  dear,  but  the  rule 

here  stated  appears  to  be  just 

5  1289^  An  agreement  to  divide  the  profits  of  a  when 

,        .  .        ,.  .    /,  ,.  division  of 

business  implies  an  agreement  for  a  corresponding  ^<jf||;»^- 
division  of  its  losses,  unless  it  is  otherwise  expressly 
stipulated. 

To  the  contrary,  as  far  as  the  proportion  of  loss  is  con- 
cerned, is  Hasbrouck  v.  Childs,  3  Bosw.,  105.  Bo6- 
WOBTH  and  Woodruff,  JJ.,  dissented.  Otherwise,  this 
section  is  doubtless  in  aocordanoe  with  ezistiog  law. 
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Si^*qiiir«  S  1290.  Each  member  of  a  partnership  may  require 
5f  piStol^i?  its  property  to  be  applied  to  the  discharge  of  its  debts, 
Srt/tT  and  has  a  lien  upon  the  shares  of  the  other  partners 
SrSSbu.  for  this  purpose,^  and  for  the  payment  of  the  general 
balance,  if  any,  due  to  him.* 

'  Skip  v.  Harwood,  2  Swanst.,  686;  West  v.  Skip,  1  Ve$^ 
Sr.^  239  ;  Doddington  v.  Hallett,  id,  498 ;  En  parte 
RuffiD,  6  Ves,,  119:  Eai  parte  Williams,  11  id,,  3; 
Holdemess  v.  Shackels,  8  BmA  C,  612. 

•  Wade  V.  Rusher,  4  Baaw.,  63t. 

J^rtf  fi       S 1291*  Property,  whether  real  or  personal,  acquired 
J^J^^  with  partnership  funds,  is  presumed  to  be  partnership 
property. 

Collamb  v.  Read,  24  K,  T^  605;  Buchan  v,  SumDer,  2 
Barb.  Ch.,  166.  In  Cox  v.  McBurney  (2  Sand/,,  661), 
it  was  held,  in  conformity  with  the  English  authoritiea, 
that  real  property  must  have  been  used  for  partnership 
purposes;  but  this  doctrine  is  overruled  in  Colliimb  v. 
Read. 


ARTICLE  m. 
inrnxAL  obugations  of  pabtnsbs. 

SEonON  1292.  Partners,  trustees  for  each  other. 

1293.  Good  faith  to  be  observed  between  partners. 

1294.  Mutual  liability  of  partners  to  aocoount 

1295.  No  compensation  for  senrioes  to  firm. 

SSi'S^fer      S  1292.  The  relations  of  partners  are  confidential! 

each  other.  They  are  trustees  for  each  other,  within  the  meaning 
of  Chapter  I  of  the  Title  on  Trusts.  Their  obliga- 
tions, as  such  trustees,  are  defined  by  that  chapter. 

SbJ  Jb.**^  S  1293.  In  all  proceedings  connected  with  the  form- 
bS^^  ation,^  conduct,'  dissolution,  and  liquidation^  of  a 
^**^*"*  partnership,  every  partner  is  bound  to  act  in  the 
highest  good  faith'  toward  his  copartners.  He  may 
not  obtain  any  advantage  over  them  in  the  part- 
nership aflkirs  by  the  slightest  misrepresentation, 
concealment,  threat,  or  adverse  pressure  of  any 
kind.' 
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'  Hichens  v.  Congreve,  1  Russ.  <fc  i/yL,  150;  Fawcetto. 
Whitehouse,  t^.,  132 ;  Beck  v.  Kantorowlcz,  3  Kay 
&  J.,  230. 

•  Code  JusiifLj  IV.,  3T,  3  j  Burton  v.  Wookey,  6  MadcLf 

367. 

•  Blisaet  v.  Daniel,  10  JTare,  493,  522,  536 ;  Perens  v. 

Johnson,  3  Sma.  <k  (?.,  419 ;  Maddeford  v.  Austwick, 
1  Sim.,  89 ;  affirmed,  2  Myl.  &  K.,  279 ;  Chandler  v. 
Dorsett,  Finch,  431 ;  Featherstonhaugh  v.  Fenwick, 
17  Pes.,  298;  Anderson  v.  Lemon,  8  N.  K,  236. 

S1294.  Each  member  of  a  partnership  must  accoant  Mntnai 
to  it  for  everything  that  he  receives  on  account  there-  JJJJJJ'JI  ^ 
of,  and  is  entitled  to  reimbursement  therefrom  for 
everything  that  he  properly  expends  for  the  benefit 
thereof,  and  to  be  indemnified  thereby  for  all  losses 
and  risks  which  he  necessarily  incurs  on  \\a  behalf. 

Fothier  on  Partnerakip,  127-130;  Croxton^s  case,  b  Ik  O, 
db  Sm.,  432 ;  Sedgwick's  case,  2  Jur,  {K  S.),  949 ; 
Chippendale's  case,  4  De  G.,  M,  ds  G.,  19. 

g  1295.  A  partner  is  not  entitled  to  any  compensa-  noooibdmi. 
tion  for  services  rendered  by  him  to  the  partnership.  SS^toM^ 

firm. 
Coursen  v.  Hamlin,  2  Duer,  513;  Caldwell  v.  lieber,  7 

Paige,  483;  Bradford  v.  Kimberly,  3  Johns.  Ch.,  434; 

Franklin  v.  Robinson,  1  id.,  165.    An  agreement  for 

compensation  may  however  be  made  (Paine  t^.  Thacher, 

25  Wend.,  450). 


ARTICLE  IV. 

KBNUNCIATION  OP  PAETNBRSHIP. 

SionON  1296.  Renunciation  of  future  profits  exonerates  Arom  liability. 
1297.  Effect  of  renunciation. 

§  1296.  A  partner  may  exonerate  himself  from  all  Remmcia. 
future  liability  to  a  third  person  on  account  of  the  f^^oro 
partnership,  by  renouncing,  in  good  faith,  all  partici-  ^^^ 
pation  in  its  future  profits,  and  giving  notice  to  such  ^^*^- 
third  person,  and  to  his  own  copartners,  that  he  has 
made  such  renunciation,  and  that,  so  far  as  may  be  in 
his  power,  he  dissolves  the  partnership,  and  does  not 
intend  to  be  liable  on  account  thereof  for  the  future. 

49 
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The  provisioDS  of  this  and  the  following  section  are  Id- 
tended  to  enable  a  partner,  who  is  unable  to  procure 
an  immediate  dissolution  of  the  firm,  to  escape  from 
further  entanglement  They  are  certainly  new,  in  so 
far  as  they  relate  to  special  partnerships,  but  may  not 
be,  as  regards  general  partnerships  (see  Skinner  v. 
Dayton,  19  Johns.,  513,  538). 

§  1297.  After  a  partner  has  given  notice  of  his 
renunciation  of  the  partnership,  he  cannot  claim  any 
of  its  subsequent  profits,  and  his  copartners  may 
proceed  to  dissolve  the  partnership. 


OHAPTEE  n. 

GENEKAL   PAEXNERSHIP. 

Abticlb  L  What  is  a  gen^hd  partnership. 

n.  Powers  and  authority  of  partners 
in.  Mutual  obligations  of  partners. 
rV.  Liability  of  partners. 

Y.  Termination  of  partnership. 
YL  Liquidation. 
VH.  Of  the  use  of  fictitious  names. 


Gmertl 
partner* 
•hip,  what 


ARTICLE  I. 

"WHAT  IS  A  6SNEBAL  PABTNSSSmP. 
SsonON  1298.  General  partnership,  what 

S  1298.  Every  partnership  that  is  not  formed  in 
accordance  with  the  law  concerning  special  partner- 
ship, and  every  special  partnership,  so  far  only  as 
the  general  partners  are  concerned,  is  a  general  part- 
nership. 


ARTICLE  n. 

POWBBS  AND  AXTTHORnr  OP  PABTNSBS. 

Seohok  1299.  Power  of  majority  of  partners. 

1300.  Authority  of  indiyidual  partner. 

1301.  What  authority  partner  has  not 

1302.  Partner^s  acts  in  bad  faith,  when  ineffectual 
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S  1299.  Unless  otherwise  expressly  stipulated,  the  Power  of 
decision  of  the  majority  of  the  members  of  a  general  p^tne". 
partnership  binds  it  in  the  conduct  of  its  business. 

Such  decision  is  binding  in  the  due  course  of  the  busi- 
ness (Kirk  V.  Hodgson,  3  Johns.  Ch.,  400;  Kent  v. 
Jackson,  2  Dt  G.,  M.  &  (7.,  49;  14  Beav,  367;  Byron 
V.  Met  Sal  Omn.  Co.,  3  De  G.  &  J.,  123),  and  in  noth- 
ing else  (Natusch  v.  Irving,  Goto  on  Parin.,  398 ;  Bag- 
Bhaw  v.  Eastern  Union  Railw.  Co.,  7  Bdre^  114;  2  Macn, 
db  G.f  389 ;  Simpson  v.  Denison,  10  ffare^  61 ;  Const  v, 
Harris,  Iktm.  <fc  i?.,  496 ;  York  A  N.  Mid  Railw.  Co.  v. 
Hudson,  16  Bmv.^  485 ;  Hodgkinson  v.  National  Live 
Stock  Ins.  Co.,  5  Jvr.  [K.  S.l  478,  969). 

S1300.  Every  general  partner  is  agent  for  the  ^^^JJSlJJJ. 
partnership  in  the  transaction  of  its  business,  and  n»ip»rtner. 
has  authority  to  do  whatever  is  necessary  to  carry  on 
such  business  in  the  ordinary  manner,*  and  for  this 
purpose  may  bind  his  copartners  by  an  agreement 
under  seal.' 

'  This  authority  extends  no  further  (Wilkins  v.  Pearce,  6 
J)enio,  641 ;  Sandilands  v.  Marsh,  2  B.  ds  Aid.,  673 ; 
see  Brettel  v.  Williams,  4  Exch.,  630;  Dickinson  v. 
Valpy,  10  B.  <fc  a,  128;  Ricketts  v.  Bennett,  4  C, 
B.,  686;  i;^j)arte  Chippendale,  4^IhG.^M.db  (?.,  19; 
Harman  v,  Johnson,  2  EL  db  Bl,  61;  Brown  v, 
Kidger,  3  H.  (k  N.,  853).  Thus  he  cannot  submit 
a  partnership  claim  to  arbitration  (Harrington  v. 
Higham,  13  Barb.,  660 ;  Stead  v.  Solb,  3  Biog.,  101 ; 
Karthous  v.  Ferrer,  1  Peters,  222). 

*  The  common  law  rule  to  the  contrary  is  so  far  broken 
down,  that  its  further  retention  in  any  degpree  seems 
useless  (see  Smith  v.  Kerr,  3  N.  K,  144;  Everit  v. 
Strong,  6  HiO,  163;  7  id.,  585;  Wells  v.  Evans,  20 
Wend.,  251). 


rbas 


§  1301.  A  partner,  as  such,  has  not  authority  to  do  what^^ 
any  of  the  following  acts,  unless  his  copartners  have  ^j^er 
wholly  abandoned  the  business  to  him,^  or  are  incapa- 
ble of  acting : 

1.  To  make  an  assignment  of  the  partnership  pro- 
perty, or  any  portion  thereof,  to  a  creditor,*  or  to  a 
third  person,^  in  trust  for  the  benefit  of  a  creditor* 
or  of  all  creditors  f 

2.  To  dispose  of  the  good  will  of  the  business  ;* 
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8.  To  dispose  of  the  whole  of  the  partnership 
property  at  once,  unless  it  consists  entirely  of  mer- 
chandise f 

4.  To  do  any  act  which  would  make  it  impossible 
to  carry  on  the  ordinary  business  of  the  partnership;* 
or, 

5.  To  do  any  other  act  not  within  the  scope  of 
section  1300J 

*  Kemp  V,  Caraley,  3  jDa«r,  1. 

*  To  the  contrary  is  McClelland  v,  Remsen  (36  Barh^ 

622;  14  Abb.  Pt.^  331),  founded  upon  the  dedsioa 
hi  Mabbett  v.  White  (12  N.  F.,  442),  which  it  is  pro- 
posed to  supersede  (Compare  Pettee  i;.  Orser,  6 
Aww^  123). 
'  This  rule  is  usually  stated  with  a  reservation  in  favor 
of  an  assig^nment  made  by  "all  who  can  be  con- 
sulted," or  ratified  alter  its  execution,  by  absent 
partners.  Otherwise  it  is  supported  by  numerous 
cases  (Pettee  v.  Orser,  6  Bosw.^  123;  Wetter  r. 
Schlieper,  4  jE  2>.  Smithy  lOt ;  Deming  v.  Colt,  3 
Sandf.^  284;  Havens  v.  Hussey,  5  Faige,  30;  Hayea 
V,  Heyer,  3  Saruff.,  293;  Fisher  v.  Murray,  1  K  D. 
Smith,  341 ;  Ormsbee  v.  Davis,  6  R  7.,  442.  See 
Mabbett  v.  White,  12  N,  F.,  442).  Neither  reserva- 
tion need  be  made  in  this  place.  A  ratification  can- 
not justly  take  effect  retroactively  to  the  disadvantage 
of  third  persons ;  and  with  that  exception  is  allow* 
able  as  a  matter  of  course.  And  there  is  nothing  in 
•  the  mere  absence  of  a  partner,  which  can  increase 

the  authority  of  his  copartners. 

*  It  is  clearly  beyond  the  scope  of  a  partner's  authority 

to  prevent  the  business  from  being  carried  on,  whidi 
a  sale  of  the  good  will  obviously  does. 

*  To  the  contrary  is  Mabbett  v.  White  (12  N.  F,  442); 

an  unfortunate  decision,  from  which  Denio  and 
Johnson,  JJ.,  dissented,  and  which  is  opposed  to 
the  whole  current  of  the  best  cases,  especially  the 
late  English  decisions.  It  is  eminently  desirable 
that  the  legislature  should  interfere  to  remedy  the 
anomaly  thus  introduced  into  the  law,  by  which  an 
authority  is  conclusively  presumed  to  have  been 
given,  which  no  man  of  common  sense  can  imagine 
that  a  partner  really  intends  to  give.  See,  never- 
theless, Arnold  v.  Brown,  24  Pick.,  89 ;  Mills  v.  Bar- 
ber, 4  Day,  430;  Anderson  v.  Tompkins,  1  Brock^ 
456. 

*  See  dissenting  opinion  of  Dekio,  X,  in  Mabbett  v.  White 

(12  .AT.  F.,  442).    This  rule  was  emphatically  asserted 
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as  to  corporations  in  Abbot  v,  American  Hard  Rub- 
ber Go.  (33  Barb.,  678) ;  and  has  quite  as  much  appli- 
cation to  partnershipe. 
^  See  cases  cited  in  note  to  last  section. 

S  1302,  A  partner  is  not  bound  by  any  act  of  a  Jjjj^^ 
copartner  in  bad  faith  toward  him,  though  within  the  gJSS^cSST 
scope  of  a  partner^s  powers,  except  in  favor  of  per- 
sons who  have  in  good  faith  parted  with  value  in 
reliance  upon  such  act. 

It  is  not  certain  that  this  is  now  the  law,  but  if  not,  it 
ought  to  be.  Partners  occupy  a  position  of  mutual 
trust,  and  should  be  governed  by  all  the  rules  govern- 
ing trustees,  unless  plainly  inapplicable  (see  Oroughton 
V.  Forrest^  11  Mo,^  131 ;  Dob  v.  Halsey,  16  Johns.^  84). 


ARTICLE  m. 

MUTUAL  OBLIGATIONS  OF  PABTNSBS. 

Sbotiok  1303.  Profits  of  individual  partner. 

1304.  In  what  business  partner  may  not  engage. 

1305.  In  what  he  may  engage. 

1306.  Must  account  to  the  firm  for  profits. 

(S  1303.  All  profits  made  by  a  general  partner,  in  Projbi  or 
the  course  of  any  business  usually  earned  on  by  the  p»rtn«. 
partnership,  belong  to  the  firm. 

See  Bussell  v,  Austwick,  1  Sim.^  61 

§  1304.  A  general  partner,  who  agrees  to  give  his  J^wbat^ 
personal  attention  to  the  busmess  of  the  partnership,  ^^^l^ 
may  not  engage  in  any  business  which  gives  him 
an  interest  adverse  to  that  of  the  partnership,  or 
which  prevents  him  from  giving  to  such  business 
all  the  attention  which  would  be  advantageous 
to  it 

See  Lock  v.  Lynam,  4  Ir.  Eq.,  188;  Glassington  v. 
Thwaites,  1  Sim,  <fc  Stu.,  124;  England  v.  Curling,  8 
Beav.,  129 ;  Russell  v.  Austwick,  1  5m.,  62.  The  rule 
does  not  seem  to  be  justly  applicable  to  partners  who 
contribute  property  only  to  the  firm,  unless  in  peculiar 
cases,  which  are  sufficiently  provided  for  in  the  general 
rule. 
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S  1305.  A  partner  may  engage  in  any  separate 
business,  except  as  otherwise  provided  by  the  last 
two  sections. 

Caldwell  v,  Lieber,  7  Paige,  483. 


Must 
account  to 


g  1306.  A  general  partner,   transacting  business 
JJS^?'**'  contrary  to  the  provisions  of  this  article,  may  be 
required  by  any  copartner  to  account  to  the  partner- 
ship for  the  profits  of  such  business. 

Bussell  i;.  Austwick,  1  SirtL^  52. 


ARTICLE  IV. 


Liability  of 
tiartncra  to 
third  por- 
kona. 


Id. 


LIABnJTT   OP  PAETNERS. 

SionON  1307,  1308.  Liability  of  partners  to  third  pereoiUL 

1309.  Liability  of  one  held  out  as  partner. 

1310.  No  one  liable  as  partner,  unless  held  out  as  such. 

S  1307.  Every  general  partner  is  liable  to  third 
persons  for  all  the  obligations  of  the  partnership, 
jointly  with  his  copartners 

S  1308.  The  liability  of  general  partners  for  each 
other's  acts  is  defined  by  the  Title  on  Agency. 

The  law  regulating  the  liability  of  partners  is  a  mere 
branch  of  the  law  of  agency  (Ernest  t;.  NichoUs,  6 
K  of  L,  Ca8.,  417 ;  Cox  v.  Hickman,  9  a  B.  [N.  S,\ 
47,  98). 


§  1309.  Any  one  permitting  himself  to  be  repre- 
ontM']^  sented  as  a  partner,  general  or  special,  is  liable  as 
such  to  third  persons^  to  whom  such  representation 
is  communicated,  and  who  on  the  faith  thereof  give 
credit  to  the  partnership.^ 

*  story  on  Parin.,  §g  64^  65;  Griswold  v.  Waddington,  16 

Johns.,  67;  Steams  v.  Hayen,  14  Verm,,  540;  Whit- 
man V.  Leonard,  3  Pick.,  177. 

*  This  is  a  necessary  element  of  liability  (Lrin  v.  Conkliii, 

36  Barh,,  64). 

Mabi?*  S  1310.  No  one  is  liable  as  a  partner,  who  ia 

SSSTidd  ^^'  ®^^^  ^  ^^^*'  except  as  provided  by  the  last 

eataatuch.    gection. 


LUbUitjof 
one  held 
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A  peculiar  rule  hu  loug  been  established  at  common 
law,  bj  which  any  one  receiving,  or  voluntarily  ac- 
quiring a  right  to  receive,  a  share  of  the  net  profits 
of  a  partnership  business,  is  liable  to  third  persona  as 
a  partner,  whether  they  were  aware  of  the  fact  or  not 
(Smith  V.  Wright  [Ct  of  Appeals],  1  Abb,  Pr.,  243 ; 
Ktch  V.  Hall,  16  How.  Pr.,  115 ;  Wood  v.  Vallette,  t 
Ohio  SL,  172;  Grace  v.  Smith,  2  W.  Blacks.,  998; 
Waugh  V,  Carver,  2  E.  Blacks.,  236;  Cheap  v.  Cra- 
mond,  ^  R  ds  Aid.,  663).  ^But  this  rule  is  most 
earnestly  condemned  by  the  best  writers  on  the  sub- 
ject (Story  on  Parin.,  §  36 ;  LindUy  on  Parin.,  40,  and 
note);  and  has  been  declared  to  be  a  bad  rule  by 
eminent  judges  (see  French  v.  Styring,  2  C.  R[K.  S.^ 
362 ;  Cox  v.  Hickman,  9  id,  63 ;  Z  id.,  544).  A  mere 
agreement  for  a  share  in  the  gross  recipts  of  a  busi- 
ness (Story  on  Cont.,  %  201 ;  LindL  on  Partn.,  38 ;  Pat- 
tison  t^.  Blanchard,  5  K  Y.,  186 ;  see  Heyhoe  v.  Burge, 
9  C.  B.,  431);  or  for  a  compensation  for  services 
(Vanderburgh  v.  Hall,  20  Wend.,  70;  Bawlinson  v. 
Clarke,  lb  M.  di  W.,  292;  Pott  v,  Eyton,  3  0.  R,  32 
Loomis  V.  Marshall,  12  Conn.,  69;  Burckle  v.  Eck- 
hart,  Z  K  Y.,  132;  1  Den.,  337;  Brockway  v.  Bur- 
nap,  16  Barb,  309),  or  the  use  of  property  (Hehn- 
street  v.  Howland,  5  Denio,  68),  to  be  equal  to  a 
specified  proportion  of  the  profits  (Denny  v.  Cabot,  6 
Mete.,  82 ;  Ex  parte  Hamper,  17  Ves.,  404),  does  not 
create  a  partnership  liability.  The  commissioners 
therefore  reconmiend  the  aboUtion  of  the  rule. 


ARTICLE  V. 

TEBMINATION  OP  PABTNER8HIP. 

Sbotion  1311.  Duration  of  partnership. 

1312.  Total  dissolution  of  partnership. 

1313.  Partial  dissolution. 

1314.  Partner  entitled  to  dissolution. 

1315.  Notice  of  termination. 

1316.  Notice  by  change  of  name. 

g  1311.  If  no  tenn  is  prescribed  by  agreement  for  JJ^^ 
its  duration,  a  general  partnership  continues  until  ^^* 
dissolved  by  a  partner  or  by  operation  of  law. 

S  1312.  A  general  partnership  is  dissolved,  as  to  2JIJ1«S^ 
all  the  partners :  S^J^ 
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1.  By  lapse  of  the  time  prescribed  by  agreement 
for  its  duraciou ; 

2.  By  the  expressed  will  of  any  partner,  if  there  is 
no  such  agreement ; 

3.  By  the  death  of  a  partner ; 

4.  By  the  transfer,  to  a  person  not  a  partner,  of  the 
interest  of  any  partner  in  the  partnership  property  ;^ 

5.  By  war,  or  the  prohibition  of  commercial  inter- 
course, between  the  country  in  which  one  partner  re- 
sides, and  that  in  which  another  resides  f  or, 

6.  By  a  judgment  of  dissolution. 

'  Heath  v.  Sansom,  A:  B.  db  Ad,^  1*76 ;  Johnson  v.  Eyana, 
*l  M.  <k  G.J  240 ;  Habershon  v,  Blurton,  I  De  O.  db 
Sm.,   121;  Nerot  v.  Burnaud,  4  Buss.,  247;  Mar- 
quand  v.  N.  T.  Manufacturing  Co.,  17  Johna.,  525 
Mumford  v.  McKay,  8  WencL,  442. 

•  Griswold  V.  Waddington,  16  Johns.^  490;  16  td,  57. 

di^\^tioD.  S  1313.  A  general  partnership  may  be  dissolved,  as 
to  himself  only,  by  the  expressed  will  of  any  partner, 
notwithstanding  his  agreement  for  its  continuance,^ 
subject,  however,  to  liability  to  his  copartners  for 
any  damage  caused  to  them  thereby,*  unless  the  cir- 
cumstances are  such  as  entitle  him  to  a  judgment  of 
dissolution.^ 

'Platt,  J.,  Skinnor  v.  Dajrton,  19  Johns^  513,  538; 
see  Marquand  v.  N.  T.  Mfg.  Co.,  17  ki,  525. 

•  Bagley  v.  Smith,  10  N.  K,  489. 

•  Essell  V.  Hayward,  6  Jur.  [K  S.],  690. 

Partner  g  1314.  A  general  partner  is  entitled  to  a  judgment 

entitled  to         n  j.        ,    ^ 

dissoiation.  of  dissolution : 

1.  When  he,  or  another  partner,  becomes  legally 
incapable  of  contracting  ;^ 

2.  When  another  partner  fails  to  perform  his  duties 
under  the  agreement  of  partnership,  or  is  guilty  of 
serious  misconduct  ;*  or, 

3.  When  the  business  of  the  partnership  can  be 
carried  on  only  at  a  permanent  loss.' 

» Jones  V,  Noy,  2  Myl  <fe  X,  125;  Leaf  r.  Coles,  1  JM  O^ 
M.  (k  G.J  171.  But  m  Anon.  (2  Kay  dk  JI,  441),  it 
was  held  that  insanity  was  not  a  sufficient  ground 
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for  dissolution,  unless  it  was  shown  to  be  probably 
permanent. 

•  It  has  been  held  that  slight  cause  is  sufficient  to  war- 

rant a  dissolution  (Bishop  v.  Breckles,  Hoffm.^  634) ; 
but  the  oontrarj  has  been  nUed  in  several  cases 
(Anderson  v.  Anderson,  25  Beav.^  190;  Gk>odman  v. 
Whitcomb,  1  Jac  A  W,,  569,  592 ;  see  Eagle  Fire 
Ins.  Co.  i;.  Cammet,  2  Edw.  CKj  12Y). 

•  Jeimings  v.  Baddelaj,  3  Kay  A  J.^  78 ;  see  Harrison  v, 

Tennant,  21  Beav.j  482 ;  Reeve  t;.  Parkins,  2  Jac.  dfe 
W,,  390;  Beaumont  v.  Meredith,  3  Ves,  &  B.^  180; 
Buckley  v.  Cater,  17  F<».,  15;  Pierce  v.  Piper,  $<i,  1. 

g  1315.  The  liability  of  a  general  partner  for  the  Noti«oi 
acts  of  his  copartners  continues,  even  after  a  dissolu-  tion! 
tion  of  the  partnership,  in  favor  of  pei'sons  who  have 
had  dealings^  with,  and  given  credit*  to,  the  partner- 
ship, during  its  existence,  until  they  have  had  personal 
notice  of  the  dissolution ;  and  in  favor  of  other  per- 
sons,  until  such  dissolution  has  been  advertised  in  a 
newspaper^  published  in  every  county  where  the  part- 
nership, at  the  time  of  its  dissolution,  had  a  place  of 
business  ;*  to  the  extent,  in  either  case,  to  which  such 
persons  part  with  value,  in  good  faith,  and  in  the 
belief  that  such  partner  is  still  a  member  of  the 
firm.' 

*  Mechanics*  Bk.  r.  Livingston,  33  Barb.,  458. 

*  Vernon  v.  Manhattan  Co.,  22   Wend.,  183;  approved, 

Clapp  V.  Rogers,  12  K  T.,  283;  1  E.  D.  Smith,  549. 

•  City  Bank  v.  M'Chesney,  20  N.  Z,  240 ;  overruling  pro- 

bably Holdane  v.  Butterworth,  5  Bosw.,  1. 

*  This  clause  is  new.    Perhaps  a  more  stringent  regula- 

tion would  be  judicious. 
»  Davis  V.  Allen,  3  JV.  Y.,  168. 

§  1316.  A  change  of  the  partnership  name,  which  i!g«o«5 
plainly  indicates  the  withdrawal  of  a  partner,  is  suf- 
ficient notice  of  the  fact  of  such  withdrawal  to  all 
persons  to  whom  it  is  communicated.  But  a  change 
in  the  name  which  does  not  contain  such  an  indica- 
tion, is  not  notice  of  the  withdrawal  of  any  partner. 

Am.  Lmen  Thread  Co.  v.  Wortendyke,  24  N.  T.^  55a 


50 
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ARTICLE  VL 

LIQUIDATION. 

Sbotioh  1317.  Powers  of  partners  after  diasolutioiL 

1318.  Who  maj  act  in  liquidation. 

1319.  Who  maj  not  act  in  liqnidation. 

1320.  1321.  Powers  of  partners  in  liquidation. 

^^S^^       S  1317.  After  the  dissolution  of  a  partnership,  the 
iSto^.**^  powers  and  authority  of  the  partners  are  such  only 
as  are  prescribed  by  this  article. 

S*fn"*^        S  1318.  Any  member  of  a  general  partnership  may 
liquidation.  ^^^  ^  liquidation  of  its  aflEairs,  except  as  provided 
by  the  next  section. 


Who  may 
not  act  in 
liuuidation. 


S  1319.  K  the  liquidation  of  a  partnership  is  com- 
mitted, by  consent  of  all  the  partners,  to  one  or  more 
of  them,  the  others  have  no  right  to  act  therein ;  but 
their  acts  are  valid  in  favor  of  persons  parting  with 
value,  in  good  faith,  upon  the  credit  thereof. 

Dmn^B^'in       S  1320.  A  partner  authorized  to  act  in  liquidation 
fiaaidation.  ^^^^^  collcct,  compromisc  or  release  any  debts  due  to 
the  partnership,  pay  or  compromise  any  claims  agdnst 
it,  and  dispose  of  the  partnership  property. 

See  Ward  v.  Barber,  1  E.  D.  Smith,  423. 

w-  g  1321.  A  partner  authorized  to  act  in  liquidation, 

may  enter,  in  the  name  of  the  firm,  into  any  obligation 
by  way  of  satisfaction  of  a  partnership  debt,  or  as  a 
collateral  security  therefor,^  but  he  cannot  make,' 
draw  or  indorse,^  any  other  obligation  in  its  name, 
nor  revive  a  debt  against  the  firm,  by  any  acknow- 
ledgment or  part  payment,  within  the  provisions  of 
the  OoDB  OF  Civil  Pbocedubb  concerning  the  times 
of  conunencing  actions.^ 

"McPherson  v.  Rathbone,  11  Wend^  96. 

*Lusk  V.  Smith,  8  Barb.,  570 ;  MitcheU  v.  Ostrom,  2  BH 

620;  National  Bank  v.  Norton,  I  id.,  672;  LasfliDg 

V,  Gaine,  2  Johns.,  300. 
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'  Sanford  v,  Mickles,  4  Johns.,  224. 

*  Yan  Keuren  v.  Parmele6|  2  AI  F^  523 ;  see  filoodgood  v. 

Bnien,  8  idL  362;  Shoemaker  v,  Benedict.  11  td, 

176. 


ARTICLE  Vn.        • 

OF  THE  USB   OF  FlCIiriOUS  NAKSS. 

SsonON  1322.  Fictitious  name. 

1323.  Style  of  foreign  partnership. 

1324.  Continuation  of  style  of  firm  haying  foreign  business  rela- 

tions. 

1325.  Certificate  stating  names,  &c.,  of  persons  using  such  firm 

name  to  be  filed  and  published. 

1326.  Register  of  such  firms  to  be  kept  by  county  clerk. 

1327.  Certified  copies  from  register  and  affidavits  of  publication 

to  be  evidence. 

S1322.  No  partnership  or  person  may  transact  bnsi-  Fictitiom 

-  name* 

ness  by  a  fictitious  naqae,  or  m  the  name  of  a  person 
not  interested  in  such  business,  except  as  prescribed 
in  this  article. 

Enlarged  from  Z  R,  S.  (Uh  ed),  978 ;  Lam  1833,  ch.  281. 

S  1323.  A  commercial  partnership,  established  and  sjyif^ 
transacting  business  in  a  place  without  the  United  \^^^^ 
States,  may  use  in  this  state  the  partnership  name 
used  by  it  there,  although  fictitious. 

ZR.  S.  {5th  ed.l  978 ;  Laws  1849,  ch,  347 ;  modified  so 
as  to  express  more  clearly  the  intention  of  the  statute. 

<S  1324.  The  name  of  a  partnership,  which  has  had  cjontinn*.^ 

^  ^^^^  r  J.  ,         -r-r    .^     1    tlon  of  Style 

busmess  relations  with 'places  without  the  United  jJ^^j^Jfe^" 
States,  may  be  continued  in  use  by  the  perscoj^  sue-  JS&l 
ceeding  to  its  business,  and  by  their  successors,  upon 
compliance  with  the  provisions  of  this  article,^  and 
with  the  consent  of  the  persons,  if  living,  whose 
names  are  used.' 

^ZR  S.  {6th  ed,\  66;  Laws  1854,  ch.  400.    The  words 

"  foreign  countries  "  are  made  more  explicit. 
*  New,  perhaps  implied  before. 

g  1325.  On  every  change  of  the  persons  continuing  certwcatei 
the  use  of  a  partnership  name,  under  the  last  section,  x-mei,  &c 
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Sli5?I2Jh  *^®  person  acquiring  the  rigbt  to  use  it  must  sign  and 
tobe'Sw  acknowledge, before  a  proper  officer  for  that  purpose, 
SSh^^  a  certificate,  stating  the  name  of  each  person  dealing 
under  such  name,  and  his  place  of  residence,  and 
must  file  the  same  with  the  clerk  of  the  county  in 
which  theur  pAncipal  place  of  business  is  situated, 
and  must  publish  such  certificate,  or  a  statement  con- 
taining the  substance  thereof,  once  in  each  week,  for 
four  successive  weeks,  beginning  within  one  week 
after  his  first  using  such  name,  in  the  state  paper, 
and  in  a  newspaper  printed  in  the  town  in  which  such 
principal  place  of  business  is  situated,  or,  if  no  news- 
paper is  printed  in  such  town,  in  one  printed  in  or 
nearest  to  the  county  town  of  the  county. 

SRS.{bih  ecLl  67;  Laws  1864,  ch,  400. 

J^  tof      S 1326.  Every  county  clerk  must  keep  a  register  of 
bT  M^Sr^    the  names  of  firms  and  persoi^  mentioned  in  certifi- 
cates filed  with  him,  pursuant  to  the  last  section,  en- 
tering in  alphabetical  order  the  name  of  every  such 
partnership,  and  of  each  partner  therein. 

S5i«  from      S  1327.  Copies  of  the  entries  of  a  county  clerk  as 
Sidlvit"^  herein  directed,  when  certified  by  him,  and  affidavits 
ff  bl*?^.^*^  of  publication  as  herein  directed,  made  by  the  printer, 
*"***        publisher  or  chief  clerk  of  a  newspaper,  are  presump- 
tive evidence  of  the  facts  therein  stated. 

3R  S^  {bth  ed.\  67;  Laws  1854,  ch,  400. 
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OHAPTEE  III. 

SPECIAL    PARTNBESHIP. 

AxncLK   I.  Formation  of  the  partnership. 

II.  Powers,  rights  and  duties  of  the  partners. 
IIL  Liability  of  partners. 
IT.  Alteration  and  dissolution  of  the  partnership, 

ARTICLE  L 

FORMATION   OF  THE    PAETNKESHIP. 

SscnoN  1328.  Special  partnership,  how  formed. 

1329.  Constitution  of. 

1330.  Certificate  of  special  partnership. 

1331.  Proof  of  certificate. 

1332.  1333.  Certificate  to  be  filed  and  recorded. 

1334.  Affidavit  of  actual  payment  of  capital  by  special  partnw  to 

be  filed. 

1335.  Special  partnership,  when  formed. 

1336.  Publication  of  certificate. 

1337.  Affidavit  of  pubUcation. 

1338.  Effect  of  omission  or  informality  of  publication. 

1339.  Benewal  of  special  partnership  to  be  certified  and  pub- 

lished 

g  1328.  A  special  partnership  may  be  formed  by  sj^J, 
two  or  more  persons,  in  the  manner  and  with  the  f^^^^^ 
effect  prescribed  in  this  chapter,  for  the  transaction 
of  any*  business,^  except  banking  or  insurance.^ 

*  The  words  "mercantile,  mechanical  or  manufacturing," 

omitted. 

•  The  words  "  %vithin  this  state  "  omitted. 
»  1  R.  S.,  T64,  §  1. 

§  1329.  A  special  partnership  may  consist  of  one  gonitis. 
or  more  persons,  called  general  partners,  and  one  or 
more  persons  called  special  partners. 

1  B.  5.,  764,  §  2. 

§  1330.  Persons  desirous  of  forming  a  special  part-  ^*J^ 
nership  must  severally  sign  a  certificate,  stating :         partneitiiip 

1.  The  name  under  which  such  partnership  is  to  be 
conducted ; 
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Proof  of 
oertUlcAte. 


/ 


Certiflcsto 
to  be  filed 
and  record- 
ed. 


U. 


AflldaTit  of 
actual  pay- 
ment of 
capital  by 
special 
partner  to 
Defiled. 


2.  The  general  nature  of  the  business  intended  to 
be  transacted ; 

3.  The  names  of  all  the  partners,  and  their  resi- 
dences, specifying  which  are  general  and  which  are 
special  partners; 

4.  The  amount  of  capital  which  each  special  part- 
ner has  contributed  to  the  common  stock;  and, 

5.  The  periods  at  which  such  partnership  will  begin 
and  end. 

1  R  S.,  T64,  §  4. 

S  1331.  A  certificate  under  the  last  section  must  be 
acknowledged  or  proved,  as  to  the  several  persons 
signing  the  same,  in  the  manner  prescribed  by  sec- 
tions 516  to  529. 

1  R  S.,  164;  LaiM  1837,  ch.  129. 

5  1332.  The  certificate  of  a  special  partnership, 
when  duly  acknowledged  and  certified,  must  be  filed 
with  the  clerk  of  the  county  in  which  the  partnership 
is  to  have  its  principal  place  of  business,  and  must 
be  recorded  by  him  at  large,  in  a  book  kept  for  that 
purpose,  open  to  public  inspection. 

1  R.  5.,  164. 

S  1333.  A  transcript  of  the  record  made  pursuant 
to  the  last  section,  duly  certified  by  the  clerk  under 
his  ofiScial  seal,  must  be  filed  and  recorded  in  like 
manner  in  the  office  of  the  clerk  of  every  county  in 
which  the  partnership  has  a  place  of  business. 

1  R  S.,  164. 

g  1334.  An  affidavit  of  one  or  more  of  the  general 
or  special  partners  in  a  special  partnership,  stating 
that  the  sums  specified  in  the  certificate  of  the  part- 
nership as  having  been  contributed  by  each  of  the 
special  partners,  have  been  actually  and  in  good  faith 
paid  in  cash,  must  be  filed  in  the  same  office  with  the 
original  certificate. 

1  R  S.,  165,  §  1,  omittiDg  the  words  "  At  the  time  of 
filing  the  original  oertificate,"  which  appear  to  be  un« 
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necessary  and  embarrassing,  it  being  sufficient  to  pro- 
vide that  the  partnership  is  not  formed  until  tlie  affida- 
vit is  filed.    The  words  "or  special "  are  new. 

S  1335.  No  special  partnership  is  formed,  until  the  ^^\, 
provisions  of  the  last  five  sections   are  complied  fo,^'el***" 
with. 

1  R  S.,  765,  §  8. 

S  1336.  The  certificate  mentioned  in  section  1330,  S'^^rufl-'*'' 
or  a  statement  of  its  substance,  must  l)e  published  in  ^^*- 
two  or  more  newspapers,  designated  by  the  clerk  with 
whom  the  original  certificate  is  filed,  and  published 
in  his  judicial  district.  Such  publication  must  be 
made  once  a  week  for  six  weeks,  beginning  within 
one  week  from  the  time  of  filing  the  certificate. 

1  R  S.J  765,  §  9,  as  constraed,  Bo  wen  v.  Argall,  24 
Wendf  601;  and  modified  by  inserting  "judicial"  in 
place  of  "  senate  "  district,  according  to  the  spirit  of 
the  statute  as  originallj  framed. 

g  1337.  An  affidavit  of  publication  pursuant  to  ^^^^^^^ 
this  chapter,  made  by  the  printer,  publisher  or  chief 
clerk  of  a  newspaper,  may  be  filed  with  the  county 
clerk  with  whom  the  original  certificate  was  filed, 
and  is  presumptive  evidence  of  the  facts  therein 
stated. 

1  R,  S.  765,  §  10,  amended. 

5  1338.  If  the  publication  directed  by  section  1336  J^jJ^^ 
is  not  made,  the  partnership  is  general  from  its  begin-  if'pnbuJS^ 
ning.    But  if,  firom  any  cause  beyond  the  control  of  ^^*'"* 
the  partners,  the  publication  is  not  made  in  exact 
conformity  with  that  section,  it  is  sufficient  if  made 
as  nearly  in  conformity  therewith  as  may  be  in  their 
power. 

This  provision  relaxes  the  strict  rule  of  the  present  law 
(see  Argall  v.  Smith,  3  DetLt  435.) 

g  1339.  Every  renewal  or  continuance  of  a  special  f^^^'^  ^^ 
partnership  must  be  certified,  recorded,  verified  and  ^\JJ^^p 
published  in  the  same  manner  as  upon  its  original  ^ubuihed. 
formation. 

IRS.,  765,  §  IL 
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ARTICLE  n. 

POWERS,   BIGHTS  AND  DUTIES   OF  THE  PARTNEBS. 

Sbotion  1340.  Finn  name,  how  composed. 

1341.  Authority  of  special  partner. 

1342.  His  relation  to  bis  copartners. 

1343.  Loans  of  special  partner  to  firm. 

1344.  Special  partner  need  not  be  joined  in  snit  with  general 

partners.  . 

1345.  Maj  not  withdraw  his  capital. 

1346.  May  draw  profits,  Ac. 

1347.  Capital  withdrawn  to  be  restored. 

1348.  Certain  transfers  of  property,  void. 

FirmnMie.      g  1340.  The  business  of  a  special  paxtnership  must 

^^**^        be  conducted  under  a  name,  consisting  of  the  names 

of  one  or  more  of  the  general  partners  only,  with  or 

without  the  addition  of  the  words  "  and  company." 

1  R  S.,  765,  §  13;  as  amended.  Laws  1862,  ch,  476. 

^nthori^  S  1341.  The  general  partners  only  have  authority 
^•^^'  to  transact  the  business  of  a  special  partnership. 
The  special  partners  may  negotiate  business  for  it, 
subject  to  the  subsequent  approval  of  a  general  part- 
ner, but  must  not  act  on  its  behalf  in  any  other 
manner. 

3  R.  S.  (Sth  ecLl  64;  Laws  1857,  ch,  414. 

fliBiraiation      g  1342.  A  special  partner  may  at  all  times  investi- 
partners.     g^te  the  partnership  affairs,  and  advise  his  partners 
or  their  agents  as  to  their  management. 

1  R  S.,  766,  §  17. 

LoMsof  g  1343.  A  special  partner  may  lend  money  to  the 
pj^  partnership,  or  advance  money  for  it,  and  take  from 
it  security  therefor,  and  as  to  such  loans  or  advances 
has  the  same  rights  as  any  other  creditor;^  but,  in 
case  of  the  insolvency  of  the  partnership,  all  other 
claims  which  he  may  have  against  it  must  be  post- 
poned until  aU  other  creditors  are  satisfied.* 

'BR  8.  (6th  ed.),  64,  §  17 ;  Laws  1857,  ch,  414. 
*IRS,,  767,  §  23. 
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5  1344.  In  all  matters  relating  to  a  special  partner-  ^^ 
ship,  its  general  partners  may  sue  and  be  sued  alone,  in  bJj2i?S  in 
the  same  manner  as  if  there  were  no  special  partners.  JSneSa^ 

1  B.  S.,  766,  §  14.  Pwtneri. 

S  1345.  No  special  partner,  under  any  pretense,  M*y  not 
may  withdraw  any  part  of  the  capital  invested  by  w*<»pitu. 
him  in  the  partnership  during  its  continuance. 

1  R  S.,  766,  g  15. 

S  1346.  A  si)ecial  partner  may  receive  such  lawful  ^^^J^ 
interest,  and  such  proportion  of  profits,  as  may  be 
agreed  upon,  if  not  paid  out  of  the  capital  invested 
in  the  partnership  by  him,^  or  by  some  other  special 
partner,'  and  is  not  bound  to  refund  the  same  to 
meet  subsequent  losses.^ 

^IRS.,  766,  §  15. 

*  This  addition  is  manifestly  just    Perhaps  the  special 

partner  should  also  be  prohibited  from  drawing 

interest  when  no  profits  have  been  earned. 
»  Code  of  La,,  2814. 

5  1347.  K  a  special  partner  withdraws  capital  from  Sifidiwii 
the  firm,  contrary  to  the  provisions  of  section  1346,  l?,jj^ 
he  must  restore  the  same  with  interest. 

\R8,,  766,  §  16. 

S  1348.  Every  transfer  of  the  property  of  a  special  gj^j^^^^ 
partnership,  or  of  a  partner  therein,  made  after  or  in  pjjj[®^» 
contemplation  of  the  insolvency  of  such  partnership 
or  partner,  with  intent  to  give  a  preference  to  any 
creditor  of  such  partnership  or  partner,  over  any  other 
creditor  of  such  partnership,  is  void  against  the  cred- 
itors thereof;  and  every  judgment  confessed,  lien 
created,  or  security  given,  in  like  manner  and  with 
the  like  intent,  is  in  like  manner  void. 

I  R,  &,  766,  §§  20,  21. 
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ARTICLE  m. 

UKWJJTY  OF  PABTNEBS. 

Bnmov  1349.  Lialnlity  of  general  partner  in  special  partnership. 

1350,  1351.  Liability  of  special  partner;  what  acts  render  him  a 

general  partner. 
1362.  Who  may  not  question  existence  of  special  partnership. 

^^^ix'  **'  S  1349.  The  general  partners  in  a  special  paitnei^ 
pjj^"^**  ship  are  liable  to  the  same  extent  as  partners  in  a 
Ki^      general  partnership. 

Liawiity  of      g  1350.  Tho  Contribution  of  a  special  partner  to 


wSitYAs  *^^  capital  of  the  firm,  and  the  increase  thereof,  is 
J^^*""  liable  for  its  debts,  but  he  is  not  otherwise  liable 
^'•^"'      therefor,*  except  as  follows : 

1.  K  he  has  willfully  made  or  permitted  a  false  or 
materially  defective  statement  in  the  certificate  of 
the  partnership,  the  affidavit  filed  therewith,  or  the 
published  announcement  thereof,  he  is  liable  as  a 
general  partner  to  all  creditors  of  the  firm  f 

2.  K  he  has  willfully  interfered  with  the  business  of 
the  firm,  except  as  permitted  by  sections  1341  and 
1342,  he  is  liable  in  like  manner  f  or, 

3.  K  he  has  willfully  joined  in,  or  assented  to  an 
act  contrary  to  any  of  the  provisions  of  sections  1340, 
1345  and  1348,  he  is  liable  in  like  manner.^ 

>  1  A  51,  T64,  §  2. 
*IRS.,  765,  §  8. 

•  I R  s,,  lee,  %  11, 

•IRS.,  767,  §  22. 

«•  g  1351.  When  a  special  partner  has  unintentionally 

done  any  of  the  acts  mentioned  in  the  last  section, 
he  is  liable  as  a  general  partner  to  any  creditor  of  the 
flam  who  has  been  actually  misled  thereby  to  his  pre- 
judice. 

See  Bowen  v.  Argall,  24  Wend.,  601 ;  Uadison  County 
Bank  v.  Gould,  5  BtO,  309.  But  see  Smith  v.  AigaU.  6 
iRa;479;  3  i>efi»o,  435. 
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g  1352.  One  who,  upon  making  a  contract  with  a  ^^J 
partnership,  accepts  from  or  gives  to  it  a  written  )^S^/^ 
memorandum  of  the  contract,  stating  that  the  part-  JSJ^i- 
nership  is  special,  and  giving  the  names  of  the  special  '^^' 
partners,  cannot  afterwards  charge  the  persons  thus 
named  as  general  partners  upon  that  contract,  by 
reason  of  any  error  or  defect  in  the  proceedings  for 
the  creation  of  the  special  partnership,  prior  to  the 
acceptance  of  the  memorandum,  if  an  effort  has  been 
ma(te  by  the  partners,  in  good  faith,  to  form  a  special 
partnership  in  the  manner  required  by  law. 

This  provision  is  new.  It  is  intended  to  put  special 
partnerships,  in  this  respect,  upon  the  same  footing 
with  corporations.  The  language  of  the  section  is 
careAiUj  worded,  so  as  to  exclude  cases  of  fraud,  fto, 
and  not  to  deprive  the  creditor  of  the  benefit  of  anj 
irregularity  subsequent  to  his  contract 


ARTICLE  IV. 

ALTEBATION  AND  DISSOLXTTION. 

Ssonoy  1353.  Partnership  made  general,  bj  omission  to  notify  changes. 

1354.  Admission  of  new  special  partners  to  be  notified. 

1355.  Purchaser  of  interest  of  special  partner,  Ac.,  may  become 

a  special  partner. 

1356.  Dissolution  of  special  partnership. 

g  1363,  A  special  partnership  becomes  general,  if,  partaerswp 
withm  ten  days  after  any  partner  withdraws  from  it,  nib^Zti 
or  any  new  partner  is  received  into  it,  or  a  change  tify  changes 
is  made  in  the  nature  of  its  business,  or  in  its  name, 
a  certificate  of  such  fact,  signed  by  one  or  more  of 
the  partners,  is  not  filed  with  the  clerk  with  whom 
the  original  certificate  of  the  partnership  was  filed. 

3  R  8.  {5th  ed.\  63,  §  12,  modified  bj  omitting  the  clause 
concerning  "alterations  in  the  names  of  the  general 
partners  "  and  "  in  the  capital  or  shares  of  the  special 
partners."  The  capital  of  the  special  partners  cannot 
be  diminished,  and  it  is  not  easy  to  see  why  any  other 
changes  need  be  made  public. 

S  1354.  New  special  partners  may  be  admitted  into  Admiaaion 
a  special  partnership,  upon  a  certificate,  stating  the  d^ji^ 
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^ntobo  names,  residences  and  contributions  to  the  common 
stock  of  each  of  such  partners,  signed  by  each  of 
them,  and  by  the  general  partners,  verified  according 
to  section  1334,  acknowledged  or  proved,  and  filed, 
according  to  sections  1331  and  1332,  with  the  clerk 
with  whom  the  original  certificate  of  the  partnership 
was  filed. 

3R  S.  (Sm  ed,\  63,  slightly  modifled 

S?JSSS!t  S  1355.  A  special  partner,  or  his  legal  represQuta- 
5iJ^%c  tives,  may  sell  his  interest  in  the  partnership,  and  the 
S^SSr*"®  purchaser  thereof  may,  with  the  consent  of  the  other 
partners,  become  a  special  partner,  without  changing 
the  nature  of  the  partnership,  upon  filing  a  notice  of 
sale  within  ten  days  thereafter  with  the  clerk  with 
whom  the  original  certificate  of  such  partnership 
was  filed. 

3i2L;R,  (5«i«d.),63. 

5fS^^^  S  1356.  A  special  partnership  is  subject  to  dissolu- 
ffi^*^  tion  in  the  same  manner  as  a  general  partnership,^ 
except  that  no  dissolution  by  the  act  of  the  partners 
is  complete,  until  a  notice  thereof  has  been  filed  and 
recorded  in  the  office  of  the  clerk  with  whom  the 
original  certificate  was  recorded,  and  published  once 
in  each  week  for  four  weeks,  in  the  state  paper  and 
in  a  newspaper  printed  in  each  county  where  the 
partnership  has  a  place  of  business.* 

>  Ames  V,  Downing,  1  Bradf,^  32L 
"li?.^:,  W,  8  24. 
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TITLE  XI. 

INSURANCE. 

Chapter  L  Insurance  in  general 
IL  Marine  insurance. 
HL  Fire  insurance. 
lY.  Life  and  health  insurance. 

OHAPTEE  I. 

INSX7BANCB  IN  GENEBAL. 

In  this  chapter  are  inserted  some  rules  which  have  been 
judicially  determined  only  in  their  application  to  par* 
ticular  species  of  insurance,  but  which  are  deemed 
applicable  to  all  dasaes. 

Abticlb  L  Definition  of  insurance, 
n.  What  may  be  insured, 
m  Parties. 
rV.  Insurable  interest 
Y.  Ooncealment  and  representation. 
VL  The  policy. 
VIL  "Warranties. 
VUL  Premiums. 
IX.  Loss. 
X  Notice  of  loss. 
XL  Double  insurance. 
Xn.  Be-insuranoe. 

ARTICLE  L 

DEFINITION  OF  INSUBAKOB. 
Sbctiov  135t.  InsurancOi  what 

S  1357.  Insurance  is  a  contract  whereby  one  under- 
takes to  indemnify^  another  against  loss,  damage  or 
liability,  arising  fix>m  an  unknown  or  contingent 
event* 

'In  England,  it  is  held  that  life  insurance  Is  not  a  con- 
tract of  indemnity  (Dalby  v,  India  Life  Assurance 
So.,  15  C.  B.t  365).    But  a  late  decision  in  this  state 
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(Ruse  V,  Mut.  Benefit  Ins.  Co.,  23  N,  7.,  616),  8ua- 
tains  the  text 
'  The  contract  of  msurance  (other  than  of  life  and  health) 
does  not  cover  mjuries  which  must  inevitablj  occur, 
even  though  the  parties  do  not  know  that  they  are 
inevitable  (Paterson  v.  Harria,  1  Best  db  Snkf  336). 


ARTICLE  n. 

WHAT  HAY  BB  INSUIUED. 


Skoteok  1358.  What  events  may  be  msured  against 

1359.  Usual  kmds  of  insurance. 

1360.  All  subject  to  this  chapter. 


What 
events  may 


^      g  1358.  Any  contingent  or  unknown  event,  whether 

JSiStT^  past  or  future,  which  may  damnify  a  person  having 
an  insurable  interest,  or  create  a  liability  against  him, 
may  be  insured  against,  subject  to  the  provisions  of 
this  chapter. 

See  Goggeshall  v.  American  Ina  Co.,  3  Wend.^  283. 

StaiJ^^      §  1359-  The  most  usual  kinds  of  insurance  are : 

anoe. 

1.  Marine  insurance ; 

2.  Fire  insurance ; 

3.  Life  insurance ;  and, 

4.  Health  insurance. 

tothS?"^       §  1360.  All  kinds  of  insurance  are  subject  to  the 
*'*^^'      provisions  of  this  chapter. 


ARTICLE  m. 

PABTIEB  TO  THE  CONTRACT. 

BECfnov  1361.  Designation  of  parties. 

1362.  Who  may  insure. 

1363.  Who  may  be  insured. 

1364.  1365.  Assignment  to  mortgagee  of  thing  insured. 

S>!rSS!*      S  1361.  The  person  who  undertakes  to  indemnify 
another,  by  a  contract  of  insurance,  is  called  the 
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insurer,  and  the  person  indemnified  is  called  the 
insured. 

As  underwriting  is  not  practiced  in  this  state,  the  term 
"  underwriter  "  is  not  used  in  this  Code. 

S  1362.  Any  one  who  is  capable  of  making  a  con-  whomaj 
tract  may  be  an  insurer,  subject  to  the  restrictions      "** 
imposed  by  special  statutes  upon  foreign  corporations, 
non-residents  and  others. 

S»1363.  Any  one  except  a  public  enemy  may  be  who  may 
insured. 

S  1364.  Where  a  mortgagor  of  property  effbcts  in-  Assignment 
surance  m  his  own  name,  providmg  that  the  loss  gj^^jj^^*^ 
shall  be  payable  to  the  mortgagee,  or  assigns  a  policy 
of  insurance  to  the  mortgagee,  the  insurance  is 
deemed  to  be  upon  the  interest  of  the  mortgagor, 
who  does  not  cease  to  be  a  party  to  the  original  con- 
tract, and  any  act  of  his  which  would  otherwise  avoid 
the  insurance  will  have  the  same  effect,  although  the 
property  is  in  the  hands  of  the  mortgagee. 

Grosvenor  v,  Atlantic  Uro  Ins.  Co.,  17  -^  Z,  391 ;  Buf- 
falo Steam  Engine  Works  v.  Sun  Mutual  Ins.  Co.,  id., 
401 ;  Bidwoll  v.  Northwestern  Ins.  Co.,  19  «i,  179. 

5  1365.  Tf  an  insurer  assents  to  the  transfer  of  an  u. 
insurance  from  a  mortgagor  to  a  mortgagee,  and,  at 
the  time  of  his  assent,  imposes  further  obligations  on 
the  assignee,  making  a  new  contract  with  him,  the 
acts  of  the  mortgagor  cannot  affect  his  rights. 


ARTICLE  IV. 

INSITBABLB  UTTEBEST. 

SEcnox  1366.  Insurable  interest,  what 

1367.  In  what  may  consist. 

1368.  Interest  of  carrier  or  depositary. 

1369.  Mere  expectancies. 

1370.  Measure  of  interest  in  property. 

1371.  Insurance  without  interest,  illegal 

1372.  When  interest  must  exist. 

1373.  Eflfect  of  transfer. 
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InBarable 

interest, 

what. 


In  what 
maycon- 
•ist 


Section  1374.  Transfer  after  loss. 

1376.  Exception  in  the  case  of  several  subjects  in  one  policy. 
1316.  In  case  of  the  death  of  the  insurer. 

1377.  In  the  case  of  transfer  between  oo-tenants. 

§  1366.  Every  interest  in  property,  or  any  relation 
thereto,  or  liability  in  respect  thereof,  of  such  a 
nature  that  a  contemplated  peril  might  directly 
damnify  the  insured,  is  an  insurable  interest. 

27  JV:  r.,  163,  173. 

g  1367.  An  insurable  interest  in  property  may  con- 
sist in : 

1.  An  existing  interest ; 

2.  An  inchoate  interest  founded  on  an  existing 
interest;  or, 

3.  An  expectancy,  coupled  with  an  existing  inte- 
rest in  that  out  of  which  the  expectancy  arises. 

g  1368.  A  carrier^  or  depositary*  of  any  kind  has 
an  insurable  interest  in  a  thing  held  by  him  as  sach* 
to  the  extent  of  its  value.^ 

*  Chase  v.  Washington  Mut  Insurance  Co.,  12  Bcarh^  695 ; 

Savage  v.  Com  Exchange  Ins.  Co.,  4  Bosw.,  1 ;  Van 

Natta  V.  Kutual  Security  Ins.  Co.,  2  Sandf^  490. 

Crowley  v.  Cohen,  ^  R  db  Ad.^  478. 
'  Waters  v.  Monarch  Assurance  Co..  6  EL  ds  BL,  870 ; 

White  v.  Madison,  26  K,  F.,  117. 
'  Stilwell  V.  staples,  19  M  T.,  401. 

M^  expeo-  g  1369.  A  mere  contingent  or  expectant  interest  in 
anything,  not  founded  on  an  actual  right  to  the  thing, 
nor  upon  any  valid  contract  for  it,  is  not  insurable. 

Stockdale  v.  Dunlop,  6  if:  <fc  W.,  224;  Devaux  v.  Steele, 
6  Bing.  K  C7.,  358 ;  Lucena  v.  Crawford,  3  JL  <£;  P.,  94. 


Interest  of 
carrier  or 
depoaltary. 


Measure  of 
interest  in 
property. 


Insurance' 
without 
interest, 
illegal. 


g  1370.  The  measure  of  an  insurable  interest  in 
property  is  the  extent  to  which  the  insured  might  be 
damnified  by  loss  or  iiyury  thereof. 

g  1371.  The  sole  object  of  insurance  is  the  indem- 
nity of  the  insured,  and  if  he  has  no  insurable  inte- 
rest the  contract  is  void. 

1  B.  S.,  662,  §§  8-10;  1  Duer  Im.,  94;  Base  v.  Mut 
B.'u.  Ins.  Co.,  23  JST.  Y^  516. 
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5  1372.  An  interest  insared  must  exist  when  the  when  inte- 

j    1  /M         «  •■        «  rest  must 

insurance  takes  eflTect,^  and  when  the  loss  occurs,*  «*^^ 
but  need  not  exist  in  the  meantime.^ 

>  Howard  v.  Albany  Ins.  Co.,  3  Den,,  301.  See  Buse  v. 
Mutual  Benefit  Ins.  Co.,  23  K,  T,  616.  To  the  con- 
trary, see  Bhind  v.  Wilkinson,  2  TbUnt,  237. 

'  Shotwell  V,  Jefferson  Ins.  Co.,  5  Bo8w.,  247,  261 ;  Fow- 
ler r.  N.  Y.  Indemnity  Ins.  Co.,  26  K  F.,  383;  Mur- 
dock  V.  Chenango  Ins.  Co.,  2  N,  Z,  210. 

•  Hooper  v.  Hudson  River  Ins.  Co..  17  ^1  F.,  424. 

S  1373.  Except  in  the  cases  specified  in  the  next  gj^^ 
four  sections,  and  in  the  cases  of  life  and  health  insur- 
ance, a  change  of  interest  in  any  part  of  a  thing  in- 
sured, unaccompanied  by  a  corresponding  change  of 
interest  in  the  insurance,  suspends  the  insurance  to 
an  equivalent  extent,  until  the  interest  in  the  thing 
and  the  interest  in  the  insurance  are  vested  in  the 
same  person. 

Hooper  v.  Hudson  Biver  Fire  Ins.  Ca,  17  ^1  F.,  424 ;  16 
Barh.,  413. 

%  1374.  A  change  of  interest  in  a  thing  insured,  TrasBfer 
after  the  occurrence  of  an  injury  which  results  in  a 
loss,^  does  not  aflTect  the  right  of  the  insured  to  in- 
demnity for  the  loss.* 

•  Crosby  t;.  N.  Y.  Mutual  Ina  Co.,  6  Bo8w.,  369 ;  19  Eow. 

Ft.,  312. 

•  Mellen  v,  HamUton  Fire  Ina  Co.,  17  K,  F.,  609. 

S  1375.  A  change  of  interest  in  one  or  more  of  sev-  Bxception 

^  o  In  the  case 

eral  distinct  things,  separately  insured  by  one  policy,  Jj^j'^^i, 
does  not  avoid  the  insurance  as  to  the  others.  one  policy, 

g  1376.  A  change  of  interest,  by  will  or  succession,  J?**'^^^^^ 
on  the  death  of  the  insured,  does  not  avoid  an  in-  jjj^  in- 
surance ;  and  his  interest  in  the  insurance  passes  to 
the  person  taking  his  interest  in  the  thing  insured. 

This  provision  is  new. 

S  1377.  A  transfer  of  interest  by  one  of  several  ^^«?« 

^  •'of  transfer 

partners,  joint  owners  or  owners  in  common,  who  S^u?**^ 
are  jointly  insured,  to  the  others,  does  not  avoid  an 
insurance,  even  though  it  has  been  agreed  that  the 

52 
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insnrance  shall  cease  upon  an  alienation  of  the  thing 
insured. 

Tillou  V.  Kingston  Mutual  Ins.  Ca,  *l  Barh,^  670 ;  ap- 
proved, Buffalo  Steam  Works  v.  Sun  Mut  Ins.  Co.,  17 
iV:  r.,  401,  412. 


ARTICLE  V. 

COKCEALMSier  AND  BEFBESElTrATIOHB. 

SEonON  1378.  Concealment,  what 

1379.  Effect  of  concealment 

1380.  What  must  be  disclosed. 

1381.  Matters  which  need  not  be  oonmiimicated  without  in- 

quiry. 

1382.  Test  of  materiality. 

1383.  Matters  which  each  is  bound  to  know. 

1384.  Waiver  of  communication. 

1385.  Interest  of  insured. 

1386.  Fraudulent  warranty. 

1387.  Matters  of  opinion. 

1388.  Representation,  what 

1389.  When  made. 

1390.  How  interpreted. 

1391.  Representation  as  to  future. 

1392.  How  may  affect  policy. 

1393.  When  may  be  withdrawn. 

1394.  Time  intended  by  representation. 

1395.  Representing  information. 

1396.  Falsity. 

1397.  Effect  of  falsity. 

1398.  Materiality. 

1399.  Application  of  provisions  of  this  article. 

oonoeai-  §  1378.  A  ueglect  to  communicate  that  which  a 

menK  w  .  ^^^  kuows,  and  ought  to  communicate,  is  called 
a  concealment. 

Effect  of  S  1379.  A  concealment,  whether  intentional  or  un- 

conceal- 

ment.  intcntional,  entitles  the  ii^jured  party  to  rescind  a 
contract  of  insurance. 

What  most  S  1380.  Each  party  to  a  contract  of  insurance  must 
communicate  to  the  other,  in  good  faith,  all  facts 
within  his  knowledge,  which  are,  or  which  he  believes 
to  be  material  to  the  contract,^  and  which  the  other 
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has  not  the  means  of  ascertaining,'  and  as  to  which 
he  makes  no  warranty.^ 

'  This  appears  to  be  the  rule  in  regard  to  fire  insuranoe 
(Gates  V.  Madison  Co.  Ins.  Co.,  5  K,  F.,  469,  476). 
Though  a  fuller  disclosure  is  required  in  marine  in- 
surance (see  the  chapter  thereon),  it  depends  not 
on  a  difference  of  principle,  but  of  the  extent  to 
which  the  insurer  may  be  deemed  cognizant  of  the 
fact  (Ang,  Jns,,  Ist  eoL,  §  174). 

•  Le  Roy  v.  United  Ins.  Co.,  7  Johns.f  343 ;  Seton  v.  Low, 

1  Johns.  Cos,,  1. 

•  N.  Y.  Firemen's  Ins.  Co.  v,  De  Wolf,  2  Ow.,  66;  aff 'g 

S.  C,  20  Johns.^  214.  See  this  case  criticised,  2  J>wr 
Ira.,  676. 

S  1381.  Neither  party  to  a  contract  of  insurance  is  Matte™   ^ 

^  *^        *>  which  need 

bound  to  communicate  information  of  the  matters  fol-  ^*Jf„|Sig^ 
lowing,  except  in  answer  to  the  inquiries  of  the  other :  J}{^»*  ^ 

1.  Those  which  the  other  knows  ;^ 

2.  Those  which,  in  the  exercise  of  ordinary  care, 
the  other  ought  to  know,  and  of  which  the  former 
has  no  reason  to  suppose  him  ignorant  f 

3.  Those  of  which  the  other  waives  communica- 
tion;^ 

4.  Those  which  prove  or  t^nd  to  prove  the  exist- 
ence of  a  risk  excluded  by  a  warranty,  and  which 
are  not  otherwise  material  ;^  and, 

5.  Those  which  relate  to  a  risk  excepted  from  the 
policy,'  and  which  are  not  otherwise  material.* 

•  2  Duer  Ira.,  662.  This  rule  is  usually  stated  with  the  addi- 

tion that  facts  which  the  insurer  may  be  presumed  to 
know  need  not  be  communicated ;  but  the  true  rule 
seems  to  be  that  though  the  insured  trusts  to  his  pre- 
sumption that  the  insurer  knows  facts  which  he  is 
not  bound  to  know,  he  does  so  at  his  peril  In  other 
words,  the  presumption  is  a  mere  rule  of  evidence ; 
one  method  of  showing  that  he  had  actual  knowledge. 

•  2  Dwr  Ira.,  667-666  j  Seton  v.  Low,  1  JdhiM,  Oas^  I ; 

Leroy  v.  United  Ins.  Co.,  7  Jolma.,  343. 
»  2  Ihter  Ira.,  666-672. 

•  2  Duer  Ira.,  672-677 ;  N.  T.  Firemen's  Ins.  Co.  v.  De 

Wol?  2  Cou).,  66;  20  Johra.,  214. 

•  2  Dwr  Ira.,  677,  §  16. 

•  2  Duer  Ira.,  679,  §  16;  Carter  v.  Boehm,  3  Burr.,  1906; 

Chase  v.  Washington  Mut  Ins.  Co.,  12  Bcvrh.,  696. 
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TMtofm 
terUUty. 


Matters 
which  each 
is  bound  to 
know. 


Walrer  of 

commnnica- 

Uon. 


§  1382.  Materiality  is  to  be  determined  not  by  tiie 
event,  but  solely  by  the  probable  and  reasonable  in- 
fluence of  the  facts  upon  the  imrty  to  whom  the  com- 
munication is  due,  in  forming  his  estimate  of  the 
disadvantages  of  the  proi>osed  contract,  or  in  making 
his  inquiries. 

2  Dner  Ins.,  382-403;  Ely  v.  HaUett,  2  CaL,  57. 

S  1383.  Each  party  to  a  contract  of  insurance  is 
bound  te  know  all  the  general  causes  which  are  open 
to  his  inquiry,  equally  with  that  of  the  other,  and 
which  may  affect  either  the  political  or  material  perils 
contemplated;  and  all  general  usages  of  trade. 

2  Ihier  Ins.,  560 ;  see  Pacific  Ins.  Co.  v.  Catlett,  4  TTendL,  33. 

g  1384.  The  right  to  information  of  material  facts 
may  be  waived,  either  by  the  terms  of  insurance, 
or  by  neglect  to  make  inquiries  as  to  such  facts,  where 
they  are  distinctly  implied  in  other  facts  of  which 
information  is  communicated. 

Id. 


Interest  of 
Insured. 


Frandolent 
warranty. 


Matters  of 
opinion. 


Bepresenta- 
tion,  what. 


S  1385.  Information  of  the  nature  or  amount  of 
the  interest  of  one  insured  need  not  be  communicated 
unless  in  answer  to  inquiry,  except  as  prescribed  by 
section  1401. 

Tyler  v.  JEtHA  Fire  Ins.  Co.,  12  WencL,  607 ;  16  iti.,  385; 
2  Am.  Lead.  Cos.,  457 ;  Kiblo  v.  North  Amer.  Ins.  Co, 
1  Sandf.,  551. 

S 1386.  An  intentional  and  fraudulent  omission,  on 
the  part  of  one  insured,  to  communicate  information 
of  matters  proving  or  tending  to  prove  the  falsity  of 
a  warranty,  entitles  the  insurer  to  rescind. 

2  Dfuer  Ins.,  435,  573. 

§  1387.  Neither  party  to  a  contract  of  insurance  is 
bound  to  communicate,  even  upon  inquiry,  informa- 
tion of  his  own  judgment  ui>on  the  matters  in  ques- 
tion. 

2  Duer  Ins.,  583. 

S 1388.  A  representation  may  be  oral  or  written. 
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g  1389.  A  representation  may  be  made  at  the  same  whenmade. 
time  with  the  policy,  or  before  it. 

S  1390.  The  language  of  a  representation  is  to  be  g^^^^j^ 
interpreted  by  the  same  rules  as  the  language  of  con- 
tracts in  general. 

g  1391.  A  representation  as  to  the  future  is  to  be  5^*2*^* 
deemed  a  promise,  unless  it  appears  that  it  was  mere-  ^tuw. 
ly  a  statement  of  belief  or  expectation. 

2  Duer  In8.j  664. 

g  1392.  A  representation  cannot  be  allowed  to  J^JJ^™*^ 
qualify  an  express  provision  in  a  contract  of  insur-  p<>"cj. 
ance;  but  it  may  qualify  an  implied  warranty. 

2  Duer  Ins.^  67 1.    See  Burgee  v.  Wickham,  3  Best  &  SnLy 
669. 

g  1393.  A  representation  may  be  altered  or  with-  J^^y^^^y 
drawn  before  the  insurance  is  effected,  but  not  after-  ^'^''• 
wards. 

2  Duer  Ins.,  679. 

g  1394.  The  completion  of  the  contract  of  insur-  Time  in- 

**'  -^  tended  by 

ance  is  the  time  to  which  a  representation  must  be  Jfp^^^ 
presumed  to  refer. 

2  Duer  J5w.,  679 ;  Sillem  v.  Thornton,  Z  E.  db  5.,  868. 

g  1395.  When  a  j)erson  insured  has  no  personal  SfP^JJ^. 
knowledge  of  a  fact,  he  may  nevertheless  repeat  »"on. 
information  which  he  has  upon  the  subject,  and  which 
he  believes  to  be  true,  with  the  explanation  that  he 
does  so  on  the  information  of  others,  or  he  may  sub- 
mit the  information,  in  its  whole  extent,  to  the  insurer; 
and  in  neither  case  is  he  responsible  for  its  truth,^ 
unless  it  proceeds  from  an  agent  of  the  insured  whose 
duty  it  is  to  give  the  intelligence.* 

*  2  Duer  Ins,^  703 ;  Tidmarah  v.  Washington  Ins.  Co.,  4 

Mason,  439;  Wflliams  v.  Delafield,  2  Cat.,  329. 
'  2  Duer  Ins,,  705;  Dennistoun  v.  Lillie,  3  BUgh,  202. 

gl396.  A  representation  is  to  be  deemed  false  Faiiity. 
when  the  fects  fail  to  correspond  with  it«  assertions 
or  stipulations. 
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When  the  representation,  whether  affirmatiTe  or  pranus- 
BOTYf  is  made  with  an  intent  to  deceive,  the  fraud,  in 
all  cases,  vitiates  the  contract  When  the  fklsitj  of 
the  representation  is  accidental,  if  the  representation  is 
wholly  false,  or  if  it  was  partially  false  at  the  time 
when  made,  or  at  the  commencement  of  the  risk,  the 
insurer  is  exonerated ;  but  when  the  policy  has  attadi- 
ed,  and  the  representation  is  falsified  by  a  subsequent 
event,  such  accidental  falsity  does  not  render  the  policy 
void  in  its  origin. 

gjj^<^  g  1397,  If  a  representation  is  false  in  a  material^ 
I>oint,  whether  aflSrmative'  or  promissory,'  the  i^juied 
party  is  entitled  to  rescind  the  contract  from  the  time 
when  the  representation  becomes  false. 

'  A  certain  class  of  representations  in  marine  insurances — 
e.  ^.,  as  to  the  inception  of  the  risk  —  are  held  to  be 
in  effect  warranties,  and  binding  as  much  as  if  ex- 
pressed in  the  policy  (2  Duer  Jna^  686,  716).  There 
is,  however,  no  apparent  objection  to  requiring  them 
to  be  inserted  in  the  policy,  if  the  insurer  desires  to 
avail  himself  of  a  breach  of  such  stipulation,  not- 
withstanding that  it  may  prove  immitteriaL  This 
section  states  the  law  as  it  now  exists  in  regard 
to  fire  insurance  (Farmers*  Ins.  Co.  v.  Snyder,  16 
Wend.,  481;  Wall  v.  Howard  Ins.  Co.,  14  Barb., 
383). 

•  2  Duer  Ins.,  680. 

*  Bilbrough  v.  Metropolis  Ins.  Co.,  5  Duer,  687.  See  the 

review  of  cases  on  this  point,  2  Duer  Ins.,  749-769. 

xateriaiity.  g  1398.  The  materiality  of  a  representation  is 
determined  by  the  same  rule  as  the  materiality  of  a 
concealment. 

Anpiication      g  1399.  The  provisions  of  this  article  apply  as  well 
fji^niof      to  a  modification  of  a  contract  of  insurance  as  to  its 

this  article. 

original  formation. 


ARTICLE  VI. 

THE  POLICT. 

fiBonOK  1400.  Policy,  what 

1401.  What  must  be  specified  in  a  policy. 

1402.  Whose  interest  is  covered. 

1403.  Insurance  by  agent  or  trustee. 
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Baonoa  1404.  Insurance  by  part  owner. 

1405.  General  terms. 

1406.  Suooessive  owners.  * 

1407.  Transfer  of  the  thing  insured. 

1408.  Open  and  valoed  polidee. 

1409.  Open  policy,  what 

1410.  Valued  pollcj,  what 

1411.  Eunning  policy,  what 

1412.  Effect  of  receipt 

1413.  Agreement  not  to  transfer. 

S  1400,  The  written  instrament,  in  which  a  con-  poucj, 

what 

tract  of  insurance  is  set  forth,  is  called  a  policy  of 
insurance. . 

§  1401.  A  policy  of  insurance  must  specify:  what  must 

DO  spcciuCu 

1.  The  parties  between  whom  the  contract  is  made ;  ^  '  ^^''^' 

2.  The  rate  of  premium; 

3.  The  property  or  life  insured  ;* 

4.  The  interest  of  the  insured  in  property  insured, 
if  he  is  not  the  absolute  owner  thereof;* 

5.  The  risks  insured  against;  and, 

6.  The  period  during  which  the  insurance  is  to 
continue. 

*  Ph%mp$  on  Ins,,  §  415 ;  Cheriot  v.  Barker,  2  Johns^  346, 

351. 

•  This  provision  is  contrary  to  the  common  law  (White  v, 

Hudson  River  Ins.  Co.,  7  How.  Pr.j  341 ;  Crowley  v, 
Cohen,  ZB.dk  Ad.,  478;  2  Pars.  Mar.  L.  202). 
Hr.  Duer  recommends  its  introduction  from  the 
French  law  into  ours,  and  the  commissioners  think 
the  recommendation  a  good  one  (see  2  Dwr  Jns^ 
463). 

g  1402.  When  the  name  of  the  person  intended  to  whoeein. 
be  insured  is  specified  in  a  policy,  it  can  be  applied  wviei 
only  to  his  own  proper  interest. 

Kemble  v.  Rhinelander,  3  Johns.  Cos.,  134,  and  see 
Turner  v.  Burrows,  5  Wend,  541 ;  Holmes  v.  United 
Ins.  Co.,  2  Johns.  Cos.,  329;  Lawrence  v.  S^bor,  2 
Caij  203;  Hurray  v.  Columbian  Ins.  Co.,  11  Johns., 
302. 

S  1403.  When  an  insurance  is  made  by  an  agent  insurance 
or  trustee,  the  fact  that  his  principal  or  beneficiary  is  tn^.  ^ 
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terms. 
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ownen. 


Transfer  of 
the  thing 
insured. 


Open  and 

Talaed 

policies. 

policy 


XI 


the  person  really  insured  may  be  indicated  by  describ- 
ing him  as  agent  or  trustee,  or  by  other  general 
words  in  the  i)olicy. 

g  1404.  To  render  an  insurance,  effected  by  one 
partner^  or  part  owner,*  applicable  to  the  interest  of 
his  copartners,  or  of  other  part  owners,  it  is  neces- 
sary that  the  terms  of  the  i>olicy  should  be  such  as 
are  applicable  to  the  joint  or  common  interest. 

^  Graves  v.  Merchants'  Ins.  Co.,  2  Oranchf  440 ;  Pearson 
V,  Lord,  6  Mass,,  81 ;  Turner  v.  Burrows,  6  WsmL, 
641 ;  3  Kent  Oom.,  258. 

•  Toomey  v.  Bedford  Ins.  Co.,  8  Jfefc.,  348 ;  Finney  v. 
Warren  Ins.  Co.,  1  Mete,  16.  But  see  Holmes  v. 
United  Ins.  Co.,  2  Johns,  Cos.,  329;  and  Lawrence 
V,  Sebor,  2  Ooims,  203. 

§  1405.  When  the  description  of  the  insured  in  a 
policy  is  so  general  that  it  may  comprehend  any 
I>erson,  or  any  class  of  persons,  he  only  can  claim  the 
benefit  of  the  policy  who  can  show  that  it  was  in- 
tended to  include  him. 

Newson  v.  Douglass,  7  Harr.  Jb  Johns,,  451 ;  Seaman  v. 
Loring,  1  Mastn,  127 

g  1406.  A  policy  may  be  so  framed  that  it  will 
inure  to  the  benefit  of  whomsoever,  during  the  con- 
tinuance of  the  risk,  may  become  the  owner  of  the 
interest  insured. 

This  proyislon  is  new. 

g  1407.  The  mere  transfer  of  a  thing  insured  does 
not  transfer  tiiie  policy,  but  suspends  it  until  the  same 
person  becomes  owner  of  both  the  i)olicy  and  the 
thing  insured. 

2  Pars.  Mar.  £.,  42 ;  Hooper  v.  Hudson  River  Ins.  Co., 
17  K  r.,  428. 

g  1408.  A  policy  is  either  open  or  valued. 

g  1409.  An  open  policy  is  one  in  which  the  value 
of  the  thing  insured  is  not  agreed  upon,  but  is  left 
to  be  ascertained  in  case  of  loss. 

3  Kent  Com,,  272. 
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S1410,  A  valued  policy  is  one  whicli  expresses  on  vitaedpoi 
icy,  wlutt. 

its  face  an  agreement  that  the  thing  insured  shall  be 
valued  at  a  specified  sum. 

Harris  v.  Eagle  Fire  Ins.  Co^  6  Jo?ma,^  368 ;  Laurent  v. 
Chatham  Fire  Ins.  Co.,  1  EdO,  41. 

5  1411.  A  running  policy  is  one  which  contem-  ^^^ 
plates  successive  insurances,  and  which  provides  that  ^>>^* 
the  object  of  the  policy  may  be  from  time  to  time 
defined,  especially  as  to  the  subjects  of  insurance, 
by  additional  statements  or  indorsements. 

S  1412.  An  acknowledgment  in  a  policy  of  the  Mbctof 
receipt  of  premium  is  conclusive  evidence  of  its  pay- 
ment, so  far  as  to  make  the  policy  binding,  notwith- 
standing any  stipulation  therein  that  it  shall  not  be 
binding  until  the  premium  is  actually  paid. 

N.  T.  Central  Ins.  Oo.  v.  National  Pro.  Ins.  Ca,  20  Barb^ 
468 ;  Ooit  v.  The  same,  25  ieL,  189.  See,  however,  the 
contrarj  yiew  of  Emott,  J.,  in  Sheldon  v,  AUantio 
Ins.  Co.,  26  y.  K,  460.    Compare  2  MUl,  567. 

S 1413.  An  agreement  made  before  a  loss,  not  to  ^^^^ 
transfer  the  claim  of  a  person  insured  against  the  totramftr. 
insurer,  after  the  loss  has  happened,  is  void. 

Goit  9.  National  Protection  Ins.  Co.,  25  Barh^  189;  see 
Courtney  v.  N.  T.  aty  Ina  Co.,  28  t&i,  116;  but  see  to 
the  contrary.  Day  v,  Polceepsie  Mut  Ins.  Co,  23  tdL,  623. 
Clearly,  if  this  is  not  now  law,  it  ought  to  be  made 
such  by  the  legislature.  Such  a  ooyenant  is  grossly 
oppressive. 


ARTICLE  VH 

WABBAiniSB. 

Swmov  1414.  Warranty,  express  or  implied. 

1415.  Fonn. 

1416.  Warranty  must  be  in  pohcy. 

1417.  Past,  present  and  Aiture  warranties. 

1418.  Warranty  as  to  past  or  present 

1419.  Warranty  as  to  the  future. 

1420.  Performance  excused. 

1421.  1422.  What  acts  avoid  the  policy. 
1423.  Breach  without  fraud. 

58 
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Wnrmnty, 
express  or 
implied. 

Form. 


Wftrmnty 
most  be  In 
policy* 


P»st,prj^ 
•ent  and 
ftitore 
'warrantief. 


THE  CrVIL  CODE 
g  1414.  A  warranty  is  either  express  or  implied. 

§  1415.  No  particular  form  of  words  is  necessary  to 
create  a  warranty. 

S  1416.  Every  express  warranty,  made  at  or  before 
the  execution  of  a  policy,  must  be  contained  in  the 
policy  itself,  and  another  instrument,  whether  upon 
the  same  paper  or  not,  cannot  be  referred  to  as  mak- 
ing a  part  of  the  policy  for  this  purpose,  even  by 
agreement  of  the  parties. 

Bj  the  existing  law,  warranties  may  be  gathered  from 
other  instruments  referred  to  hj  the  policy  as  forming 
a  part  of  it  (Ohafifee  v.  Cattaraugus  Co.  Ins.  Co.,  18  3^ 
r.,  3Y6 ;  Hurdock  v,  Chenango  Co.  Ins.  Co.,  2  tdL,  210 ; 
Jennings  v.  The  same,  2  Den.f  15).  A  statement  made 
in  a  paper  referred  to  by  the  policy,  but  not  made  a 
part  of  it,  is  not  a  warranty  (Wall  v.  Howard  Ins.  Go, 
U  Barb.^  383;  aflSrmed,  see  17  K.  T,  197).  This 
change  is  recommended  in  pursuance  of  the  suggestion 
in  Chaffee  v,  Cattaraugus  County  Mutual  Insurance 
Company,  18  N.  T^  376. 

g  1417.  A  warranty  may  relate  to  the  past,  the 
present,  the  future,  or  to  any  or  all  of  these. 

See  Ang,  on  Jn$.,  187-195. 


M^ISS        S  1*18.  A  statement  in  a  policy,  of  a  matter  relat 
Of  present,   jjjg  iq  jjj^  person  or  thing  insured,  or  to  the  risk,  as 
a  fact,  is  an  express  warranty  thereof. 

Fowler  v.  -fitna  Ins.  Co.,  6  Cbtr.,  673 ;  Barker*.  Phoenix 
Ins.  Co.,  8  Johns.y  307  ;  2  Fare.  Mar.  X.,  106  j  but  see 
Small  V.  Gibson,  16  Q.  B.,  141. 


Warmty 
as  to  the 
Ititare, 


Perform- 
ance ex- 
cosed. 


g  1419.  A  statement  in  a  policy,  which  imports  that 
it  is  inteuded  to  do  or  not  to  do  a  thing  which  materi- 
ally affects  the  risk,  is  a  warranty  that  such  act  or 
omission  shall  take  place. 

Murdock  v.  Chenango  Mutual  Ins.  Co..  2  K  F.,  210 ;  Bil- 
brough  V.  Metropolis  Ins.  Co.,  6  Duer^  587. 

S  1420.  When,  before  the  time  arrives  for  perform- 
ance of  a  warrauty  relating  to  the  future,  a  loss 
insured  against  happens,  or  performance  is  made  ille- 
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gal,  the  omii^ion  to  fulfill  the  warranty  for  either 
reason  does  not  avoid  the  jwlicy. 

2  Amouid  Ins.f  584 ;  2  Fan.  Mar.  £.,  108,  and  note. 

g  1421.  The  violation  of  a  material  warranty,  or  whutacti 

ftToid  the 

other  material  provision  of  a  policy,  on  the  part  of  vomcj, 
either  party  thereto,  entitles  the  other  to  rescind. 

g  1422.  A  policy  may  declare  that  a  violation  of  m. 
specified  provisions  thereof  shall  avoid  it;  otherwise 
the  breach  of  an  immaterial   provision  does   not 
avoid  the  i>olicy. 

This  and  the  preceding  seotions  are  intended  to  relax  the 
strictness  which  now  requires  performance  of  immate- 
rial conditions. 

§  1423.  A   breach   of  warranty,  without  fraud,  ^f^\ 

^  without 

merely  exonerates  an  msorer  from  the  time  that  it  ^^ 
occurs,  or,  where  it  is  broken  in  its  inception,  pre- 
vents the  i>olicy  from  attaching  to  the  risk. 

2  Duer  ^u^  435. 


ARTICLE  Vm. 

PBEMIXJM. 

SBonosr  1424.  When  premium  is  earned. 
1425,  1426.  Betum  of  premium. 

1427.  When  none  allowed. 

1428.  Over-insurance  by  several  insurers. 

1429.  1430.  Contribution. 

S  1424.  An  insurer  is  entitled  to  payment  of  the  when 
premium,  aa  soon  aa  the  thing  insured  is  exposed  to  Ei^evn^L 
the  peril  insured  against. 

§  1425.  A  person  insured  is  entitled  to  a  return  of  Betnmctf 


premium  paid,  or  a  ratable  proportion  thereof,  if  no 
part  of  his  interest  in  the  thing  insured  is  exi)osed 
to  any  of  the  perils  insured  against,^  or,  where  the 
insurance  is  made  for  a  definite  period  of  time,  if  it 
is  not  exposed  to  such  peril  for  the  whole  of  that 
time.* 


piemiom. 
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'  Waters  v.  Allen,  5  Em,  421 ;  2  Pears.  Matr,  L^  185.  Aa 
to  return  ratably,  see  2  Pars,  Mar.  L.y  188,  191 ; 
Holmes  v.  United  Ins.  Co.,  2  Johns.  Cas.^  329. 

*  This  is  a  settled  usage  as  far  as  fire  insurance  is  con- 

cerned. As  to  marine  insurance,  the  law  appears 
to  be  now  the  other  way  (Tyrie  v.  Fletcher,  3  Oovjp.^ 
666;  Loraine  v.  Thomlinson,  2  Doug.^  686). 

^  g  1426.  A  person  insured  is  entitled  to  a  return 

of  the  premium  when  the  contract  is  voidable,  on 
account  of  the  fraud  or  misrepresentation  of  the 
insurer,  or  on  account  of  facts,  of  the  existence  of 
which  the  insured  was  ignorant  without  his  fault; 
or  when,  by  any  default  of  the  insured  other  than 
actual  fraud,  the  insurer  never  incurred  any  liability 
under  the  policy. 

Belayigne  t;.  United  Ins.  Co.,  1  Johns.  Ckts.,  310 ;  Elbera 
V.  United  Ins.  Co.,  16  Johns.^  128.  He  is  not  entitled 
to  ft  return  of  premium  where  the  policy  was  ineffectire 
by  reason  of  his  own  or  his  agent's  fhtud  (Waters  v. 
Allen,  6  Em,  421). 

jKwei**  S  1427.  If  a  peril  insured  against  has  existed,  and 
the  insurer  has  been  liable,  for  any  period,  how- 
ever short,  the  insured  is  not  entitled  to  a  return  of 
premium,^  so  far  aa  that  particular  risk  is  concerned,' 
unless  the  insurance  was  for  a  definite  period  of 
time,  in  which  case  he  is  entitled  to  a  proportionate 
return  under  section  1425.^ 

^  Waters  v.  Allen,  6  EU\  421 ;  Hendricks  v.  Commercial 
Ins.  Co.,  8  Johns.,  1. 

*  See  Waters  v.  Allen,  5  EiU,  421. 

*  The  cases  above  cited  refer  to  marine  insurances  only, 

which  are  usually  made  for  a  voyage.  Fire  insur- 
ances, being  made  for  a  fixed  term,  do  not  fall 
within  the  same  strict  rule. 


Orer-inen* 
ranoeby 
several 
intarers. 


Contribo- 


g  1428.  In  case  of  an  over-insurance  by  several 
insurers,  the  insured  is  entitled  to  a  ratable  return 
of  the  premium,  proportioned  to  the  amount  by 
which  the  aggregate  sum  insured  in  all  the  policies 
exceeds  the  insurable  value  of  the  thing  at  risk. 

§  1429.  When  an  over-insurance  is  effected  by 
simultaneous  policies,  the  insurers  contribute  to  the 
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premium  to  be  returned,  in  proportion  to  the  amount 
insured  by  their  respective  policies, 

g  1430.  When  an  over-insurance  is  effected  by  h. 
successive  policies,  those  only  contribute  to  a  return 
of  the  premium,  who  are  exonerated  by  prior  insur- 
ances &om  the  liability  assumed  by  them,  and  in 
proportion  as  the  sum  for  which  the  premium  was 
paid  exceeds  the  amount  for  which,  on  account  of 
prior  insurance,  they  could  be  made  liable. 

2  AmoM  Ins.,  1229 ;  2  Pan.  Mar,  LaWf  191 ;  Fiskv.  Mai- 
teiman,  SKdb  Wi.  165. 


ARTICLE  IX. 

LOSS. 

Swonos  1431.  Perils,  remote  aod  proximate. 

1432.  Lobs  incurred  in  rescue  firom  peril 

1433.  Excepted  perils. 

1434.  Negligence  and  fraud. 

§  1431.  An  insurer  is  liable  for  a  loss  of  which  a  Pariis, 
peril  insured  against  was  the  proximate  cause  ;^  al-  pSSSmate. 
though  a  peril  not  contemplated  by  the  contract  may 
have  been  a  remote  cause  of  the  loss;*  but  he  is  not 
liable  for  a  loss  of  which  the  i>eril  insured  against 
was  only  a  remote  cause.^ 

"  Matthews  v.  Howard,  11  K.  F.,  9. 

■  See  2  Pars.  Mar.  L.  221,  note. 

'  This  is  doubtless  the  general  principle.  The  difficulty 
of  the  subject  arises  in  its  application.  Insurance 
against  fire  does  not  cover  destruction  by  a  shock  of 
lightning,  not  setting  the  place  on  fire  (Babcock  v. 
Montgomery  Mut  Ins.  Ck).,  ^N.Y.,  326,  affg.  6  Barb., 
637 ;  Kenniston  «.  Merrimac  Co.  Mut.  Ins.  Co.,  14  ^. 
S.y  341) ;  nor  explosion  of  a  steam  boiler  (Millandon 
V.  New  Orleans  Ins.  Co.,  4  Bob.  La.,  16) ;  nor  injury 
by  overheating  (Austin  v.  Drew,  6  Taunt.,  436) ;  nor 
injury  by  removal  of  goods  under  reasonable  appre- 
hension that  the  house  would  be  set  on  fire  by  a 
neighboring  conflagration  (Hillier  v.  Allegany  Mut 
Ins.  Co.,  3  Penn.  St  470).  But  it  is  held  to  cover 
injury  to  goods  by  water  poured  on  the  goods,  or 
the  building  containing  them,  for  the  purpose  of  ex- 
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tiDgmBhing  a  fire,  or  oocurring  in  the  course  of  their 
removal  from  a  burning  building  (Angell  Im,^  164), 
and  destruction  of  a  vessel  by  explosion  of  gun- 
powder; because  the  explosion  is  caused  by  fire 
(Grim  v.  Phoenix  Ins.  Co.,  13  Johna^  451).  So  of  fire 
fire  produced  by  friction  {AngtU  Ins.^  168).  So  of 
destruction  by  blowing  up  to  prevent  the  spread 
of  a  conflagration  (City  Fire  Ins.  Co.,  v.  Corlies,  21 
Wend.,  367). 


LoN  in- 
curred in 


S  1432.  An  insurer  is  liable  where  the  thing  insured 
SS^J^riL  is  rescued  from  a  peril  insured  against,  that  would 
otherwise  have  caused  a  loss,  if  in  the  course  of  such 
rescue  the  thing  is  exposed  to  a  peril,  not  insured 
against,  which  permanently  deprives  the  insured  of 
its  possession,  in  whole  or  in  part  ;^  or  where  a  loss 
is  caused  by  efforts  to  rescue  the  thing  insured  from 
a  peril  insured  against.' 

>  TOton  «A[amilton  Fire  Ins.  Co.,  1  Boaw.,  36t. 

•  AngeU  Jns.,  %  116;  Case  v.  Hartford  Fire  Ins.  Co.,  18 

2U.,  676;  Firemen's  Ins.  Co.  v.  May,  20  Ohio,  211; 

see  Babcock  v.  Montgomery  Co.  Ins.  Co.,  6  Barb., 

637. 

JSg;*^  §  1433.  Where  a  peril  is  specially  excepted  in  a 
contract  of  insurance,  a  loss,  which  would  not  have 
occurred  but  for  such  peril,  is  thereby  excepted; 
although  the  immediate  cause  of  the  loss  was  a  peril 
which  was  not  excepted. 

St  Johnv.  Am.  Mut  Ins.  Co.,  11  If.  TI,  516;  1  Duer, 
371. 

g  1434.  An  insurer  is  not  liable  for  a  loss  paused  by 
the  willful  act  of  the  insured ;  but  he  is  not  exoner- 
ated by  the  negligence  of  the  insured,  nor  by  fraud 
or  negligence  on  the  part  of  his  agents  or  others. 

Matthews  v.  Howard  Ins.  Co.,  11  K.T.,d;  Gates  v.  Mad- 
ison Co.  Mut  Ins.  Co.,  6  W.,  469 ;  Redman  t;.  Wilson, 
14  M.  d!  W;  476 ;  Dixon  v.  Sadler,  6  id.,  405-416 ;  8  id^ 
895 ;  see  Walker  v.  Maitland,  5  B.  <fe  Aid.,  171 ;  Nelson 
V.  Suffolk  Ins.  Co.,  8  Cush.,  496 ;  Perrin  v.  Protection 
Ins.  Co.,  11  Ohio,  147.  In  Waters  v.  Merchants'  Ins. 
Co.,  11  Peters,  213,  it  was  held  that  an  insurer  was  not 
exonerated  by  the  negligence  of  the  agents  of  the  in- 
sured, but  was  exonerated  by  their  fraud. 
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ARTICLE  X. 

KOnOB  OF  LOSS. 

SsonON  1435.  Notice  of  loss. 

1436.  Preliminary  proofs. 

1437.  Wairer  of  defects  in  notice,  Aa 

1438.  Waiver  of  delay. 

1439.  Certificate,  when  dispensed  with. 

§  1435.  In  case  of  loss,  an  insurer  is  exonerated^  Notice  or 
if  notice  thereof  is  not  given  to  him  by  some  person 
insured,  or  entitled  to  the  benefit  of  an  insurance,^ 
without  unnecessary  delay.* 

*  Cornell  v.  Le  Roy,  9  Wend,,  163. 

*  Inman  v.  Western  Fire  Ins.  Co.,  12  Fend.,  452. 

§  1436.  Where  preliminary  proof  of  loss  is  required  ^"g^ 
by  a  policy,  the  insured  is  not  bound  to  give  such 
proof  as  would  be  necessary  in  a  court  of  justice ; 
but  it  is  suflBcient  for  him  to  give  the  best  evidence 
which  he  has  in  his  power  at  the  time. 

Barker  v.  Phoenix  Ins,  Co.,  8  Johns.^  307 ;  Haff  v.  Marine 
Ins.  Co.,  4  id.,  132 ;  Talcot  v.  Marine  Ins.  Co.,  2  id,  130. 
S^e  also  Braunatein  v.  Accidental  Death  Ins.  Co.,  1 
Best  ds  Sm.,  782. 

S  1437.  All  defects  in  a  notice  of  loss,  or  in  pre-  wtireror 

,  /•       1  /•  '1'  defects  la 

hminary  proof   thereof,   which   the  insured  might  »o^i<»i*«- 
remedy,  and  which  the  insurer  omits  to  specify  to 
him,  without  unnecessary  delay,  us  grounds  of  objec- 
tion, are  waived. 

Kemochan  v.  Bowery  Ins.  Co.,  11  y.  ?:,  428;  O'Neil  v. 
Buffalo  Ins,  Co.,  3  K,  K,  122. 

g  1438.  Delay  in  the  presentation  to  an  insurer  of  wairerof 
notice  or  proof  of  loss  is  waived,  if  caused  by  any  act 
of  his,  or  if  he  omits  to  make  objection  promptly  and 
specifically  upon  that  ground. 

Bumstead  v.  Dividend  Mut  Ins.  Co.,  12  .^i  K,  81. 

g  1439.  If  a  policy  requires,  by  way  of  preliminary  <'«^«^ 
proof  of  loss,  the  certificate  or  testimony  of  another  penjod 
person  than  the  insured,  it  is  suflBcient  for  the  insured 
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to  use  reasonable  diligence  to  procure  it,  and  in  ease 
of  the  refusal  of  such  person  to  give  it,  then  to  furnish 
reasonable  evidence  to  the  insurer  that  such  refusal 
was  not  induced  by  any  just  grounds  of  disbelief  in 
the  facts  necessary  to  be  certified. 

Thia  proviaion  oremiles  Worsley  v.  Wood,  6  2!  221,  tlO. 
Compare  Thomas  v.  Fleuiy,  26  N,  r,  26. 


ARTICLE  XL 

DOUBLE  INSURANCE. 

Swmoir  1440.  Double  inaturance. 

1441.  Contribution  in  caae  of  double  inauranoe. 


Doable' 
iDioranoe. 


S  1440.  A  double  insurance  exists  where  the  same 
person  is  insured  by  several  insurers  separately  in 
respect  to  the  same  subject  and  interest 

See  Mat  Fire  Ina.  Ca  v.  Hone,  2  Ni  T^  235. 


Ckuilribii' 
tion  in  case 
of  doable 
iiuiaranoe. 


S  1441.  In  case  of  double  insurance,  the  insured 
may  claim  payment  of  a  loss  from  any  one  of  the 
insurers,  who,  on  paying  it,  may  require  the  others 
to  contribute  ratably  thereto. 

Qodin  V,  London  Aaaur.  Co.,  1  Buirr^  489 ;  Lucaa  «. 
Jefferaon  Ina.  Co.,  6  Oow-t  635 ;  Ang,  Im^  22 ;  3  Ktti 
Com,,  280. 


ARTICLE  Xn. 


BB-mSUBANCE. 


SionOH  1442.  Be-inaurance,  what. 

1443.  DiacloBure  required. 

1444.  Be-inaurance  preaumed  to  be  againat  liability. 

1445.  Original  inaured  baa  no  intereat 

Be-uum-         g  1442.  A  coutract  of  re-insurance  is  one  by  which 
wb»t.         an  insurer  procures  a  third  person  to  insure  him 

against  loss  or  liability  by  reason  of  such  original 

insurance. 
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5  1443.  Where  an  insurer  obtains  re-insurance,  he  S|J^^ 
must  communicate  all  the  representations  of  the 
original  insured,  and  also  all  the  knowledge  and 
information  he  possesses,  whether  previously  or  sub- 
sequently acquired,  which  is  material  to  the  risk. 

2  Dvker  Ins.,  429. 

S  1444.  A  re-insurance  is  presumed  to  be  a  contract  B«.iBror. 

snined  to 

beagainet 

bfilty. 


of  indemnity  against  liability,  and  not  merely  against 
damage.  ^^^ 

Ang,  Ins.,  138 ;  Hastie  v.  Be  Pejater,  3  Cai.,  190. 


g  1445.  The  original  insured  has  no  interest  in  a  gj^ha* 
contract  of  re-insurance.  ^  *"*•""*• 

Herckenrath  v.  Am.  Ins.  Co.,  3  Baarh,  CK,  63;   Garring- 
ton  V.  Com.  Fire  Ins.  Co.,  1  Bosw^  152. 


CHAPTEE  n. 

MABIXB  r^SUBAIfCE. 

Those  rules  respecting  marine  insurance  which  are  but 
applications  of  the  principles  of  international  law  to 
this  subject  are  not  embraced  in  these  provisions,  aa 
they  are  not  within  the  scope  of  a  municipal  statute. 

Abtiolb  L  Definition  of  marine  insurance, 
n.  Insurable  interest 
HL  Concealment 
lY.  Representations. 
T.  Implied  warranties. 
YL  The  Toyage,  and  deyiation. 
VIL  Loss, 
ym.  Abandonment 
IZ.  Measure  of  indemnity. 


ARTICLE  L 

DEFINinOK  OF    ICABIKS   INSTTRANCE. 
Sionoir  1446.  Marine  insurance,  what 

§  1446.  Marine  insurance  is  an  insurance  against  xarhie 
risks  connected  with  navigation)  to  which  a  ship,  what 

64 
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cargo,  freightage,  profits,  or  other  msurable  interest 
in  movable  property,  may  be  exposed  daring  a  certain 
voyage  or  a  fixed  period  of  time. 

3  Kent  Com,,  203. 


ARTICLE  n. 

IKSUBABLB  INTSREST. 

SicnON  1447.  Insurable  interest  in  ship. 

1448.  Interest  reduced  by  bottomry. 

1449.  Freightage,  what 

1450.  1451.  Expected  freightage. 

1452.  Insurable  interest  in  profits. 

1453.  Insurable  interest  of  charterer. 


InBorable 
interettin 
ship. 


Interest 

redacedby 

bottomry. 


Freiffbtage, 


Bzpected 
<ralghtag< 


itage. 


S  1447.  The  owner  of  a  ship  has  in  all  cases  an 
insurable  interest  in  it,  even  when  it  has  been  char- 
tered by  one  who  covenants  to  pay  him  its  value  in 
case  of  loss. 

Hobbs  V,  Hannam,  3  Camp.,  93. 

§  1448.  The  insurable  interest  of  the  owner  of  a 
ship  hypothecated  by  bottomry  is  only  the  excess  of 
its  value  over  the  amount  secured  by  bottomry. 

Bead  v.  Mutual  Safety  Ins.  Co.,  3  Sandf^  54 ;  Smith  v 
Williams,  2  Cai.  Cos.,  110. 

§  1449.  Freightage,  in  the  sense  of  a  policy  of 
marine  insurance,  signifies  all  the  benefit  derived  by 
the  owner,  either  from  the  chartering  of  the  ship  or 
its  employment  for  the  carriage  of  his  own  goods  or 
those  of  others. 

The  word  "freightage"  is  used  throughout  this  Code, 
instead  of  "  freight,"  to  signify  the  hire  of  a  carrier, 
for  the  obvious  reason  that  the  latter  word  properly 
means  the  thing  carried.  The  word  "  freightage  "  ia 
given  in  Webster's,  Worcester's  and  Bouvier's  Diction- 
aries, in  the  sense  in  which  it  is  here  used. 

S  1450.  The  owner  of  a  ship  has  an  insurable  in- 
terest in  expected  freightage  which  he  would  have 
certainly  earned  but  for  the  intervention  of  a  peril 
insured  against. 

23  Pick.,  409;  1  Msic^  Ul]  BRik R,  95. 
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5  1451.  The  interest  mentioned  in  the  last  section  i^ 
exists,  in  the  case  of  a  charter-party,  when  the 
ship  has  broken  ground  on  the  chartered  voyage;^ 
and,  if  a  price  is  to  be  paid  for  the  carriage  of 
goods,  when  they  are  actually  on  board,  or  there  is 
some  contract  for  putting  them  on  board,  and  both 
ship  and  goods  are  ready  for  the  specified  voyage.* 

'  Gordon  v.  Com.  Ins.  Co.,  4  Denio,  362 ;  Thompson  v. 

Taylor,  6  J!  72:,  478;  Horncastle  v.  Suart,  7  East, 

400. 
*  Forbes  t;.  Aspinall,  13  East,  331 ;  Montgomery  v.  Egging- 

ton,  3  J!  A,  362. 

S  1452.  One  who  has  an  interest  in  the  thing  from  insurable 

,      ,  «  ,  ,    ,  ,  Interest  in 

which  profits  are  expected  to  proceed,  has  an  insur-  profit.. 
able  interest  in  the  profits. 

AbboU  t;.  Sebor,  3  Johns.  Cas^  39. 

§  1453.  The  charterer  of  a  ship  has  an  insurable  inranbie 
interest  in  it,  to  the  extent  that  he  is  liable  to  be  charterer. 
damnified  by  its  loss. 

Olirer  v,  Greene,  3  JTom.,  133 ;  Bartlet  v.  Walker,  13 
Mats.,  267. 


ARTICLE  m. 

CONCEALMENT. 

Sbotiok  1454.  Information  must  be  communicated. 
1466.  Material  information. 
1466.  Presumption  of  knowledge  of  loss. 
1457.  Concealments  which  only  affect  the  risk  in  question. 

§  1454.  In  marine  insurance  each  party  is  bound  informa- 
to  communicate,  in  addition  to  what  is  required  by  be^S^a- 
section  1380,  all  the  information  which  he  possesses, 
material  to  the  risk,  except  such  as  is  mentioned  in 
section  1381,  and  to  state  the  exact  and  whole  truth 
in  relation  to  all  matters  that  he  represents,  or  upon 
inquiry  assumes  to  disclose. 

2  Ihier  Ins.,  381,  388;  Ang.  Ins.,  200;  2  Pars.  Mar.  Z., 
165 ;  see  Bussell  v,  Thornton,  ARtkNi^  788. 
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¥»*'*i»^iar  ^  1455.  Xn  marine  msoraDoe,  infonnation  of  fhe 
belief  or  expectation  of  a  third  person,  in  reference  to 
a  material  fetct,  is  material 

2  Duer  At.^  388;  Willifl  v.  Glorer,  1  JRVfe  Pul  K  B^  l^ 


PrcsuBnp* 

tiOBOf 

knowledgo 
of  lost. 


S  1456.  A  i>erson  insored  by  a  contract  of  marine 
insurance  is  presumed  to  have  had  knowledge,  at  tlie 
time  of  insuring,  of  a  prior  loss,  if  the  information 
might  possibly  have  reached  him  in  the  usual  mode 
of  transmission,  and  at  the  usual  rate  of  communi- 
cation. 

This  is  the  rule  which  preyafls  in  ocmtinental  Europe; 
and  its  adoption  here  is  reo(»mnended  bj  Mr.  Doer  (2 
Duer  Ifu^  433). 

Conceal.  g  1457.  The  eflFect  of  a  concealment  in  a  marine 
2fe«  t^  insurance,  in  respect  to  any  of  the  following  mattes, 
JJ^OT.     is  not  to  vitiate  the  entire  contract,  but  merely  to 

exonerate  the  insurer  from  a  loss  resulting  from  the 

risk  concealed  : 

1.  The  national  character  of  the  insured ; 

2.  The  liability  of  the  thing  insured  to  capture  and 
detention ; 

3.  The  liability  to  seizure  from  breadi  of  for^gn 
laws  of  trade ; 

4.  The  want  of  necessary  documents ;  and, 

5.  The  use  of  false  and  simulated  papers. 


ARTICLE  IV. 


tof 
Intentional 
fUaity. 


BBPBE8ENTATI0KS. 

SscnON  1458.  Effect  of  intentional  Msity, 

1459.  Bepresentation  of  expectation. 

g  1468.  If  a  representation,  by  a  person  insured  by 
a  contract  of  marine  insurance,  is  intentionally  false 
in  any  respect,  whether  material  or  immaterial,  the 
insurer  may  rescind  the  entire  contract 

Park  on  Jn$,,  405 ;  Skin.,  32t. 


Digitized  by  VjOOQIC 


OF  THE  STATE  OF  NEW  YORK.  429 

§  1459.  The  eyentual  falsity  of  a  representation  as  Representa. 
to  expectation  does  not,  in  the  absence  of  fraud,  avoid  p^uuo^" 
a  contract  of  insurance. 


ARTICLE  V. 

nCPUSD  WABBANTOES. 

Ssonoy  14G0.  Warranty  of  seaworthineas. 

1461.  Seaworthiness,  what 

1462.  At  what  time  seaworthiness  must  exist 

1463.  What  things  are  required  to  oonatitute  seaworthiness. 

1464.  Different  degrees  of  seaworthiness  at  diflbrent  stages  of 

the  YOjage. 

1465.  Unseaworthiness  during  the  voyage. 

1466.  Seaworthiness  for  purposes  of  insurance  on  carga 

1467.  Neutral  papers. 

g  1460.  In  every  marine  insurance  ni>on  ship  or  wammtyoi 
freightage,  or  ui>on  anything  belonging  to  the  ship-  new. 
owner',  unless  made  for  a  specified  length  of  time,'  a 
warranty  is  implied  that  the  ship^  shall  be  seaworthy. 

'  By  the  present  law  this  warranty  is  implied  in  every 
case  (see  Knill  v.  Hooper,  2Kdb  N.,  277).  But  this 
is  not  founded  upon  reason.  Insurers  know  the 
quality  of  vessels  much  better  than  shippers. 

*  Fawcus  V.  Sarsfield,  6  ^2.  db  EL,  192 ,  Thompson  v. 

Hopper,  id.,  172;  see  Gibson  v.  Small,  ^  R  of  L, 
Cas^  363 ;  Jenkins  v,  Heycock,  8  Moore  P.  C7.,  351 ; 
Bicoard  v.  Shepherd,  14  Moore  P.  C,  493 ;  Hathaway 
V.  Sun  Mutual  Ins.  Co.,  8  Bosw.,  33. 

•  No  such  warranty  is  implied  as  to  cargo  (Koebel  v. 

Saunders,  17  O.  B.  [N.  S.\  71).  And  if  the  in- 
surer knows  the  ship  to  be  unseaworthy,  the  war- 
ranty does  not  apply  (Burges  v,  Wickham,  3  Best  di 
Sm.,  669). 

§  1461.  A  ship  is  seaworthy,  when  reasonably  fit  Bcaworthi- 
to  perform  the  services,  and  to  encounter  the  ordinary 
perils  of  the  voyage,  contemplated  by  the  parties  to 
the  policy. 

See  M'Lanahan  v.  Universal  Ins.  Co.,  1  Pet,  179 ;  com* 
pare  Marcy  v.  Sun  Mut  lus.  Co.,  11  La.  Ann.,  748. 

S  1462.  An  implied  warranty  of  seaworthiness  is  f^^^\, 
complied  with  if  the  ship  is  seaworthy  at  the  time  of  iSS'wSt 
the  commencement  of  the  risk. 
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Id,;  American  Ins.  Co.  v.  Ogden  [Ct  of  Erroni],  20 
Wend.,  281 ;  Biccard  v.  Shepherd,  14  Moore  P.  C,  471; 
Treadwell  v.  Union  Ins.  Co.,  6  Cow,^  270 ;  Hathaway  tr. 
Sun  Mut.  Ins.  Co.,  8  Boaw.,  33 ;  and  see  2  Pars.  Mar. 
X.,  134. 

2^«are  S  1*63.  A  Warranty  of  seaworthiness  extends  not 
wMtitoti^  only  to  the  condition  of  the  structure  of  the  ship 
•eawopuii-  jtg^if^  ij^t  requires  that  it  be  properly  laden,^  and  pro- 
vided with  a  competent  master,'  a  sufficient  numb^ 
of  competent  officers  and  seamen,^  and  the  requisite 
appurtenances  and  equipments,  such  as  ballast,^ 
cables  and  anchors,^  cordage  and  sails,'  food,  water, 
fuel  and  lights,''  and  other  necessary  or  proper  stores 
and  implements  for  the  voyage. 

*  Weir  V.  Aberdeen,  2  R  dt  Aid.,  320 ;  and  see  Chase  v. 
Eagle  Ins.  Co.,  6  Pick.,  61 ;  Walden  v.  N.  Y.  Bre- 
men's Ins.  Co.,  12  Johns.,  128. 

*  Draper  v.  Com.  Ins.  Co.,  4  Duer,  234;  reversed  on  the 
ground  that  the  real  master  was  competent  (21 
K.  r,  378). 

*  Silva  V.  Low,  1  Johns.  Cos.,  184 

*  Deblois  v.  Ocean  Ins.  Co.,  16  Pick.,  303. 

*  Wilkie  V.  Geddes,  3  Xhw,  67. 

*  Wedderbum  v.  Bell,  1  Camp.,  1. 
^  Fontaine  v.  Phoenix  Ins.  Co.,  10  Johns.,  68 ;  Mooes  v. 

Sun  Mutual  Ins.  Co.,  1  Duer,  169. 


JJffBwnt  ^  §  1464.  Where  diflferent  portions  of  the  voyage, 
jMworthi-  contemplated  by  a  policy,  differ  in  respect  to  the 
Sto^rof  things  requisite  to  make  the  ship  seaworthy  therefor, 
the  Tojage.  ^  warranty  of  seaworthiness  is  complied  with,  if,  at 
the  commencement  of  each  portion,  the  ship  is  sear 
worthy  with  reference  to  that  portion. 

Biccard  v.  Shepherd,  14  Moore  P.  C,  471;  Bouillon  v. 
Lupton,  16  a  R  [N.  8.1, 113 ;  Dixon  v.  Sadler,  6  J£  <e 
W.,  405,  414. 


TTnsea* 
worihinest 
during  the 
Toytge. 


§  1465.  When  a  ship  becomes  unseaworthy  during 
the  voyage  to  which  an  insurance  relates,  an  unrea- 
sonable delay  in  repairing  the  defect  exonerates  the 
insurer  from  liability  for  any  loss  arising  thereirom. 

This  seems  to  be  the  law  of  this  state  (American  Ins. 
Co.  V.  Ogden,  20  Wend.,  287).  As  to  the  law  else- 
where, see  2  Pars.  Mar.  L.,  140. 
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S  1466.  A  ship  which  is  seaworthy  for  the  purpose  JJJJ'^JJ*^** 

of  an  iusnrauce  upon  the  ship,  may,  nevertheless,  by  f^^XnitJe**' 

reason  of  being  unfitted  to  receive  the  cargo,  be  un-  ^^  **^*** 
seaworthy  for  the  purpose  of  insurance  upon  the 
cargo. 

1  Phil  Im.,  §  723.    See  also  2  Pan,  Mar.  L,,  145. 

S  1467.  Where  the  nationality  or  neutrality  of  a  Nentwi 
ship^  or  cargo*  is  expressly  warranted,  it  is  implied 
that  the  ship  will  carry  the  requisite  documents  to 
show  such  nationality  or  neutrality/  and  that  it  will 
not  carry  any  documents  which  cast  reasonable  sus- 
picion thereon.' 

^  Coolidge  V.  N.  T.  Firemen's  Ins.  Co.,  14  Johns.^  308; 

Blagge  V,  N.  T.  Ins.  Co.,  1  Cai.,  549,  664. 
'  Barker  v.  Phcenix  Ins.  Co.,  8  Johns,,  307,  319. 
•  Blagge  V,  N.  Y.  Ins.  Co.,  1  Cai.,  549. 


ARTICLE  VI. 

THE  VOYAGE  AND  DEVIATION. 

Sicnov  1468,  1469.  Voyage  insured,  how  determined. 
14*70.  Deviation,  what 

1471.  When  proper. 

1472.  When  improper. 

1473.  Deviation  exonerates  the  msurer. 

g  1468.  When  the  voyage  contemplated  by  a  policy  ^^J^^^ 
i»  described  by  the  places  of  beginnmg  and  ending,  determined 
the  voyage  insured  is  one  which  conforms  to  the 
course  of  sailing  fixed  by  mercantile  usage  between 
those  places. 

Brazier  v,  Clapp,  6  Mass,,  1 ;  Phjn  v,  Boyal  Ex.  Ass.  Ga, 
7  T.  R,  505. 

§  1469.  If  the  course  of  sailing  is  not  fixed  by  id. 
mercantile  usage,  the  voyage  insured  by  a  policy  is 
the  way  between  the  places  specified,  which,  to  a 
master  of  ordinary  skill  and  discretion,  would  seem 
the  most  natural,  direct  and  advantageous. 

Martin  v,  Del  Ins.  Co.,  2  Wash.  C.  C,  254;  Brown  v. 
Tayleur,  4A±dtElj  241 ;  2  Pars.  Mar,  Law,  281. 
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Deyiation, 
what. 


When 


When  im- 
proper. 


Deriation 
exoneratee 
the  insurer. 


S  1470.  Deviation  is  a  departure  from  the  course  of 
the  voyage  insured,  mentioned  in  the  last  two  sections,* 
or  an  unreasonable  delay  in  pursuing  the  voyage* ;  or 
the  commencement  of  an  entirely  different  voyage. 

*  Brown  v.  Tayleur,  ^AcLdhEl,  241. 
■  Hamilton  v.  Sheddon,  Z  K  dt  W^  49. 

g  1471.  A  deviation  is  proper : 

1.  When  caused  by  circumstances  over  which 
neither  the  master  nor  the  owner  of  the  ship  has  any 
control  ;* 

2.  When  necessary  to  comply  with  a  warranty,*  or 
to  avoid  a  peril,  whether  insured  against  or  not;* 

3.  When  made  in  good  faith,  and  upon  reasonable 
grounds  of  belief  in  its  necessity  to  avoid  a  peril  ;*or 

4.  When  made  in  good  faith,  for  the  purpose  of 
saving  human  life,  or  relieving  another  vessel  in 
distress." 

^  Such  as  the  winds  and  wayes,  pirates,  enemies,  dis- 
abling of  the  crew,  ftc. 

*  Bouillon  V.  Lupton,  16  O,  B.  [K  S.],  113. 

'  See  Bobinson  v.  Marine  Ins.  Co.,  2  Johna.^  89;  Biggim 
V.  Patapsco  Ins.  Co.,  *l  Earr,  db  Jl,  279 ;  Soott  v. 
Thompson,  I  R  di  Pul  Ni  R^  181;  but  compare 
O'Biellj  V.  Bojal  EzcL  Ass.  Co.,  4  Oamp.^  246. 

*  Beade  v.  Commercial  Ins.  Co.,  3  Johns,,  352 ;  Graham  t. 

The  same,  11  id.,  352 ;  Patrick  v.  Ludlow,  3  Johns, 
Cos.,  10;  see  Bouillon  v,  Lupton,  16  C.  B,  [N.  51], 
113. 

*  3  Kent  Com.,  323 ;  Perkins  t;.  Augusta  Ins.  Co.,  10 

Oray,  312;  Settle  v.  St  Louis  Ins.  Ck>.,  7  Mo,,  379; 
The  Boston,  1  S\mn,,  328;  see  Lawrence  9,  Ljd^ 
botham,  6  East,  45. 

§  1472.  Every  deviation,  not  spedfled  in  the  last 
section,  is  improper. 

S  1473.  An  insurer  is  not  liable  for  any  loss  hap- 
pening to  a  thing  insured  subsequently  to  an  im- 
proper deviation. 

Stevens  v.  Commercial  Mut  Ins.  Co.,  26  K,  Z,  397; 
Elliott  V.  Wilson,  7  Bro.  P,  C,  469. 
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ARTICLE  Vn. 

LOSS. 

Sionov  14K  Total  and  partial  loss. 
1476.  Partial  loss. 

1476.  Actual  and  ooi||tructiye  total  loss. 

1477.  Total  loss,  what. 

1478.  CoDStructiTe  total  loss. 

1479.  Presumed  actual  loss. 

1480.  Insurance  on  cargo,  Ac.,  when  Toyage  is  broken  op. 

1481.  Cost  of  reshipment,  ko, 

1482.  When  insured  is  entitled  to  payment 

1483.  Abandonment  of  goods  on  insurance  of  profits. 

1484.  Average  loss. 

1485.  Insurance  against  total  loss. 

5  1474.  A  loss  may  be  either  total  or  partial.  Total  and 


g  1476.  Every  loss  which  is  not  total  is  partial.        rartuiiosi. 

Bouvier'a  Law  Diet,  Loss. 

S 1476.  A  total  loss  may  be  either  actual  or  con-  Actual  anA 

,  ,  conitruct- 

structive.  \^^ 

S  1477.  An  actual  total  loss  is  caused  by :  Total  loaa. 

what. 

1.  A  total  destruction  of  the  thing  insured ; 

2.  The  loss  of  the  thing  by  sinking,  or  by  being 
broken  up ; 

3.  Any  damage  to  the  thing  which  renders  it  value- 
less to  the  owner  for  the  purposes  for  which  he  held 
it;  or, 

4.  Any  other  event  which  entirely  deprives  the 
owner  of  the  possession,  at  the  port  of  destination, 
of  the  thing  insured. 

See  De  Pejster  v.  Sun  Mut.  In&  Co.,  19  H  Z,  272 ;  Coit 
i;.  Smith,  3  JohM.  Cas.^  16 ;  Bouz  v.  Salvador,  3  Bing, 
K  a,  266 ;  Adams  v.  Mackenzie,  13  a  B.  [K  8,],  442 ; 
but  compare  Knight  v.  Faith,  15  Q.  B.^  649. 

S 1478.  A  constructive  total  loss  is  one  which  gives  coBftnMt- 
to  a  person  insured  a  right  to  abandon  under  section  iSmf^ 
1487.  f 

55 
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PrsmniM 
actuftl  loM. 


Inraranoe 
on  cftrffOf 
Ac,  wnen 
Toyageis 
broken  up. 


Oottof  ro- 
thipment, 
Ac 


S  1479.  An  actual  loss  may  be  presumed  from  tlie 
continued  absence  of  a  ship  without  being  heard  of; 
and  the  length  of  time  which  is  sufficient  to  raise 
this  presumption  depends  on  the  circumstances  of  the 
case. 

Gordon  v.  Bowne,  2  Johns.^  150;  Marsh.  Ins.^  417 ;  Brown 
V.  Neilson,  1  Ckii.,  525. 

g  1480.  When  a  ship  is  prevented,  at  an  interme- 
diate port,  from  completing  the  voyage,  the  master 
must  make  every  exertion  to  procure  in  the  same  or 
a  contiguous  port,  another  ship,  for  the  purpose  of 
conveying  the  cargo  to  its  destination;  and  the 
liability  of  a  marine  insurer  thereon  continues  after 
they  are  thus  reshipped. 

Code  de  Com.,  391,  392;  Saltus  v.  Ocean  Ina.  Co.,  12 
Johns,  f  107 ;  Tread  well  v.  Union  Ins.  Co.,  6  Cow  ,270; 
Whitney  v.  N.  Y.  Firemen's  Ins.  Co.,  18  Johns.,  208. 

S  1481.  In  addition  to  the  liability  mentioned  in 
the  last  section,  a  marine  insurer  is  bound  for  dam- 
ages, expenses  of  discharging,  storage,  reshipment, 
extra  freightage,  and  all  other  expenses  incurred  in 
saving  cargo  reshipped  pursuant  to  the  last  section, 
up  to  the  amount  insured. 

Code  de  Com.,  393 ;  Bridges  v.  Niagara  Ins.  Co.,  1  Ball,  423. 

g  1482.  Upon  an  actual  total  loss  a  person  insured 
is  entitled  to  payment  without  notice  of  abandon- 
ment. 

Gordon  v.  Bowne,  2  Johns.,  150 ;  Cambridge  t;.  Anderton, 
2B.&  C,  691. 

AjMdon.         g  1483.  Where  profits  are  insured,  but  the  goods 
E^Mwof  ^"^  ^^'  insured,  a  marine  insurer  is  not  liable  for  a 
P~*^"-        constructive  total  loss  unless  the  Insured  offers  to 
abandon  the  goods. 

Tom  V,  Smith,  3  Cat.,  245. 

toSf***  S  1484.  Where  it  has  been  agreed  that  an  insurance 

upon  a  particular  thing  or  class  of  things  shall  be  free 
from  particular  average,  a  marine  insurer  is  not  liable 
for  any  loss,  not  depriving  the  insured  of  the  possession, 
at  the  port  of  destination,^  of  the  whole  of  such  thing,^ 


When 
InBored  li 
entitled  to 
payment. 
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or  class  of  things,'  even  though  it  becomes  entirely 
worthless. 

"  De  Peyster  v.  The  Sun  Mut  Ina.  Co.,  19  K  7.,  272 ; 
17  Barb.,  306;  Roux  v.  Salvador,  3  Bing.  X.  C,  266; 
1  id.,  526 ;  Navone  v.  Haddon,  9  C.  B.,  30 ;  Hugg  ». 
Augusta  Ins.  Co.,  7  How.  [U.  S.\  695;  Williams  v. 
Kennebec  Ins.  Co.,  31  Me.,  455. 

•  Maggrath  v.  Church,  1  Cai.,  196 ;  Neilson  v.  Columbian 

Ins.  Co.,  3  id,  108;  Le  Roy  v.  Gtouverneur,  I  Johns, 
Cos.,  226;  Saltus  v.  Ocean  Ins.,  14  Johns.,  138; 
Rosetto  V,  Gurney,  11  C.  B.,  176.  See  Bargett  v. 
Orient  Ins.  Co.,  3  Bosw.,  385. 

•  Wadsworth  v.  Pacific  Ins.  Co.,  4  Wend.,  33 ;  Biays  v. 

Chesapeake  Ins.  Co.,  7  Cranch,  415. 

g  1485.  An  insurance  confined  in  terms  to  a  total  j^^®* 
loss,  does  not  cover  a  constructive  total  loss,^  but  to«»iio»^ 
covers  any  loss  which  necessarily  results  in  depriving 
the  insured  of  the  possession,  at  the  port  of  de^stina- 
tion,  of  the  entire  thing  insured;^  and  also  a  general 
average  loss. 

•  See  2  Para.  Mar.  Law,  338-343 ;  and  the  notes  to  last 

section.    The  contrary  has,  however,  been  recently 
held  in  Massachusetts  (Heebner  v.  Eagle  Ins.  Co.,  10 
Gray,  131). 
•  Adams  v.  Mackenzie,  13  O.  B.  [N.  S.\  442. 


ARTICLE  Vm. 

ABANDOIOISNT. 

SxcnOK  I486.  Abandonment,  what. 

1487.  When  insured  may  abandon. 

1488.  Must  be  unqualified. 

1489.  When  may  be  made. 

1490.  Abandonment  may  be  defeated. 

1491.  How  made. 

1492.  Requisites  of  notice. 

1493.  No  other  cause  can  be  relied  on. 
1494  Effect 

1495.  Waiver  of  formal  abandonment 

1496.  Agents  of  the  insured  become  agents  of  the  insorer. 

1497.  Acceptance  not  necessary. 

1498.  Acceptance  conclusive. 

1499.  Accepted  abandonment,  irrevocable. 

1500.  Freightage,  how  affected  by  abandonment  of  ship. 

1501.  Refusal  to  accept 

1502.  Omigsion  to  abandon. 
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▲Iwndoii- 
me&tiWliat 


WlMnln- 
•nrMmay 
at— * - 


$  1486.  Abandonment  is  the  act  by  which,  after  a 
constructive  total  loss,  a  person  insured  by  a  contract 
of  marine  insurance  declares  to  the  insurer  that  he 
relinquishes  to  him  his  interest  in  the  thing  Insured. 

Emarigony  a,  27.    See  Jardine  v,  Leathley,  3  Besi  &  8m^ 
700. 

S  1487.  A  person  insured  by  a  contract  of  marine 
insurance  may  abandon  the  thing  insured,  or  any 
particular  portion  thereof,  separately  valued  by  the 
policy,'  or  otherwise  separately  insured,*  and  recover 
for  a  total  loss  thereof,  when  the  cause  of  the  loss  is 
a  peril  insured  against : 

1.  If  more  than  half  thereof,  in  value,  is  actually 
lost,  or  would  have  to  be  expended  to  recover  it  from  - 
the  peril  ;^ 

2.  If  it  is  ii\jured  to  such  an  extent  as  to  reduce  its 
value  more  than  one-half  ;* 

3.  K,  the  thing  insured  beiug  a  ship,  the  contem- 
plated voyage  cannot  be  lawfully  performed,^  without 
incurring  an  expense  to  the  insured  of  more  than 
half  the  value  of  the  thing  abandoned,^  or  without 
incurring  a  risk  which  a  prudent  man  would  not  take 
under  the  circumstances  ;^  or, 

4.  If,  the  thing  insured  being  cargo  or  freightage, 
the  voyage  cannot  be  performed,  nor  another  ship 
procured  by  the  master,  within  a  reasonable  time,  and 
with  reasonable  diligence,  to  forward  the  cargo,  with- 
out incurring  the  like  expense  or  risk.'  But  freight- 
age cannot  in  any  case  be  abandoned,  unless  the  ship 
is  also  abandoned. 

'  Deiderick  v.  Commercial  Ins.  Co.,  10  Jdhna^  234. 

*  Vandenheuyel  v.  IJiiited  Ins.  Co.,  1  Johnt,^  406. 

'  American  Ins.  Oo.  v.  Center,  4  Wend,  45 ;  Gardiner  v. 
Smith,  1  Johns,  Cos.,  141. 

*  Saurez  i;.  Sun  Mut.  Ins.  Co.,  2  Scmdf^  482. 

*  Ogden  V.  N.  Y.  Fire  Ins.  Co.,  10  Johns.,  177 ;  aff'd  12 

id,  25;   licBride  v.  Marine  In&  Co.,  6  id,  299; 
Walden  v.  Phoenix  Ins.  Co.,  id,  310. 

*  American  Ins.  Co.  v.  Center,  4  Wend,,  45 ;  7  Cow,,  564. 

*  Schmidt  v.  United  Ins.  Co.,  1  Johna,^  249;  Post  P. 

PhoBniz  Ins.  Co.,  10  Johm^  79. 
*7rom  Ood4d$  Om^  S93, 
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S  1488.  An  abandonment  most  be  neither  partial  Kutb* 
nor  conditional. 

Code  de  Cbm.,  art  372 ;  2  Amotdd  Jh8.f  1149;  Suydam  v. 
Blarine  Ins.  Ca,  1  Johns^  181. 

§  1489.  An  abandonment  mnst  be  made  within  a  whomuty 
reasonable  time  after  information  of  the  loss,^  and 
after  the  commencement  of  the  voyage,*  and  before 
the  party  abandoning  has  information  of  its  comple- 
tion.' 

^  Smith  V.  Steinbach,  2  (Jai.  Cos.,  158 ;  Tom  v.  Smithy  3 
Cat.,  246 ;  Read  v.  Bonham,  3  Brod.  db  B^  147 ; 
Aldridge  v.  Bell,  1  Stark,,  498 ;  see  Dean  v.  Hornby, 
ZKdbR,  180. 

•  Code  de  Com.,  art  3t0. 

*  Parage  v.  Dale,  3  Johsis.  Cos.,  156;  Pezant  v.  National 

Ins.  Co.,  15  H^mdL,  453. 

§  1490.  Where   the   information  upon  which  an  Abandon- 
abandonment  has  been  made  proves  incorrect,  or  £fSe£^ 
the  thing  insured  was  so  far  restored  when  the 
abandonment  was  made,  that  there  was  then  in 
fact  no  total  loss,  the  abandonment  becomes  inefifeo- 
tnal. 

Church  V.  Bedlent,  1  Cai.  Cos.,  21 ;  Hallett  v.  Peyton,  td, 
28 ;  Penny  v.  N.  Y.  Ins.  Co.,  3  Caly  156 ;  Dickey  v. 
Am.  Ins.  Co.  [Ct  of  Errors],  3  WbmLj  658.  But  as  to 
the  conflict  in  the  cases  on  this  question,  see  2  Part. 
Mar.  L.,  402,  note. 

S  1491.  Abandonment  is  made  by  giving  notice  how 
thereof  to  the  insurer ;  which  may  be  done  orally, 
or  in  writing. 

2  Levi  Com,  X.,  159 ;  2  Pars.  Mar.  L.,  396;  see  Read  i;. 
Bonham,  3  Brod.  ds  B.,  147 ;  Patapsco  Ins.  Co.  v.  South- 
gate,  5  Peters,  622.  Whether  it  ought  not  to  be 
required  to  be  in  writing,  see  Parmenter  v.  Todhxmter, 
1  Camp.,  541. 

§  1492.  A  notice  of  abandonment  must  be  explicit;  luq^iittst 
and  must  specify  the  particular  cause  of  the  abandon- 
ment ;^  but  need  state  only  enough  to  show  that  there 
is  probable  cause  therefor,'  and  need  not  be  accom- 
panied with  proof  of  interest  or  of  loss.' 
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'  Sujdam  v.  Mariue  Ids.  Co.,  1  Jokna.^  181 ;  see  DkkBj  v 
N.  Y.  Ins.  Co.,  4  Cow.,  222  ;  Craig  v.  United  Ina.  Co, 
6  Johns.,  226. 

■  McConochie  v.  Sun  Ins.  Co.,  3  Bosw.,  99. 

•  Barker  v.  Phoenix  Ins.  Co.,  8  Johns.,  307. 


S  1493.  An  abandonment  can  be  sustained  only 


Kg  other 
cause  can 

be  relied      xipoxi  the  cause  specified  in  the  notice  thereof. 


Suydam  v.  Marine  Ins.  Co.,  1  Johns.,  181 ; 
Dean  r.  Hornby,  3  E.&  B.,  180. 


but  comparo 


Effect 


WalTer  of 
formal 
abandon^ 
ment. 


Agents  of 
the  insured 
become 
acents  of 
the  insurer. 


S  1494.  An  abandonment  is  equivalent  to  a  trans- 
fer, by  the  insured,  of  his  interest,  to  the  insurer, 
with  all  the  chances  of  recovery  and  indemnity. 

Rogers  v.  Hosack,  18  Wend,,  319;  Raddiff  v.  Coster, 
Hoffm.,  98 ;  Atlantic  Ins.  Co.  v.  Storrow,  5  Paige,  285. 

S  1495.  If  a  marine  insurer  pays  for  a  loss  as  if  it 
were  an  actual  total  loss,  he  is  entitled  to  whatever 
may  remain  of  the  thing  insured,  or  its  proceeds 
or  salvage,  as  if  there  had  been  a  formal  abandon- 
ment. 

2  Am.  Ins.,  1001 ;  2  Pars.  Mar.  L.,  398. 

S  1496.  Upon  an  abandonment,  acts  done  in  good 
faith,  by  those  who  were  agents  of  the  insured  in 
respect  to  the  thing  insured,  subsequent  to  the  loss, 
are  at  the  risk  of  the  insurer,  and  for  his  benefit. 

Gardner  v.  Smith,  1  Johns,  Cos.,  141 ;  Walden  v.  Phoenix 
Ins.  Co.,  5  Johns.,  310 ;  Gardere  v.  Columbian  Ins.  Co., 
7  id.,  514;  Jumel  v.  Marine  Ins.  Co.,  7  id.,  412. 

%  1497.  An  acceptance  of  an  abandonment  is  not 
necessary  to  the  rights  of  the  insured,  and  is  not  to 
be  presumed  from  the  mere  silence  of  the  insurer,* 
upon  his  receiving  notice  of  abandonment.* 

*  2  Pars.  Mar,  L.,  399;  Walden  v.  Phoenix  Ins.  Co.,  6 

Johns.,  310. 

•  Child  V.  Sun  Mutual  Ins.  Co.,  2  Sandf.,  76. 

i^ri^  S  1498.  The  acceptance  of  an  abandonment,  whe- 
ther express  or  implied,  is  conclusive  upon  the  parties, 
and  admits  the  loss  and  the  sufficiency  of  the  aban- 
donment. 

Smith  V.  Robertson,  2  Dow^  474. 


Acceptance 
notnf-  - 
•arj. 
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g  1499.  An  abandonment  once  made  and  accepted  f^^ 
is  irrevocable,  unless  the  ground  upon  which  it  was  "oaw^*" 
made  proves  to  be  unfounded. 

2  Levi  Com.  L.,  166;  2  Pars.  Mar.  L.,  413. 

§  1500.  On  an  accepted  abandonment  of  a  ship,  J^jjjK^Jfl?* 
freightage  earned  previous  to  the  loss  belongs  to  the  Sj^^fSj 
insurer  thereof;  but  freightage  subsequently  earned,  •*'*p- 
belongs  to  the  insurer  of  the  ship. 

United  States  Ins.  Co.  v.  Lenox,  1  Johns.  Ca8.y  377 ;  see 
Stewart  v.  Greenock  Ins.  Co.,  2  K  of  L.  Cos.,  159. 

S  1501.  If  an  insurer  refuses  to  accept  a  valid  aban-  Beftwai  to 

accept. 

donment,  he  is  liable  as  upon  an  actual  total  loss,  de- 
ducting from  the  amount  any  proceeds  of  the  thing  in- 
sured which  may  have  come  to  the  hands  of  the  insured. 

Church  V.  Bedient,  1  Cai.  Cas.^  21. 

§  1502.  If  a  i)erson  insured  omits  to  abandon,  he  g^^^J^^ 
may  nevertheless  recover  his  actual  loss. 

Sujdam  v.  Marine  Ins.  Co.,  2  Johns.,  138 ;  Barl  v.  Shaw, 
1  Johns,  Cos.,  313. 


ARTICLE  IX. 

KBASITItB   OF  INDEMNITY. 

Section  1503.  Yaluation,  when  condasive. 
1504.  Partial  loss. 
1605.  Profits. 

1506.  Valuation  apportioned. 

1507.  Valuation  applied  to  profits. 

1508.  Estimating  loss  under  an  open  poliqj. 

1509.  Arriyal  of  thing  damaged. 

1510.  Labor  and  expenses. 

1511.  General  average. 

1512.  Contribution. 

1513.  One-third  new  for  old. 

§  1503.  A  valuation  in  a  policy  of  marine  insur-  valuation, 
ance  is  conclusive  between  the  parties  thereto,*  in  SuahrS^**^ 
the  adjustment  of  either  a  partial  or  total  loss,*  if  the 
insured  has  some  interest  at  risk,  and  there  is  no 
fifaudon  his  part ;  except  that  when  a  thing  has  been 
hypothecated  by  bottomry  or  respondentia,  before  its 
insurance,  and  without  the  knowledge  of  the  person 
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applied  to 
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lost  noder 
mn  open 
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actnally  procuring  the  insurance,  he  may  show  the 
real  value.  But  a  valuation  fraudulent  in  fact  enti- 
tles the  insurer  to  rescind  the  contract. 

*  Irving  V.  Manning,  I  ff.  of  L.  Cos.,  287  ;  6  C.  J?.,  391 ; 

Whitney  v,  Amer.  Ins.  Co.,  3  Cow,^  210;  Kane  v. 
Commercial  Ins.  Co.,  8  Johns.y  229 ;  Davy  v.  Hallett, 
3  Cat,,  16. 

•  3  Kent  Cam.,  274;  2  Pars.  Mar.  i.,  68. 

§  1504.  A  marine  insurer  is  liable,  upon  a  partial 
loss,  only  for  such  proportion  of  the  amount  insured 
by  him,  as  the  loss  bears  to  the  value  of  the  whole 
interest  of  the  insured  in  the  property  insured. 

2  Arnouid's  Ins.,  §  368 ;  Clark  v.  United  M.  &  F.  Ins.  Co, 
7  Mass.,  365. 

§  1505.  Where  profits  are  separately  insured  in  a 
contract  of  marine  insurance,  the  insured  is  entitled 
to  recover,  in  case  of  loss,  a  proportion  of  such  profits 
equivalent  to  the  proportion  which  the  value  of  the 
property  lost  bears  to  the  value  of  the  whole. 

Loomis  V.  Shaw,  2  Johns.  Cos.,  36 ;  see  Abbott  v.  Sebor, 
3  id.,  39. 

§  1506.  In  case  of  a  valued  policy  of  marine  insur- 
ance on  freightage  or  cargo,  if  a  part  only  of  the 
subject  is  exposed  to  risk,  the  valuation  applies  only 
in  proportion  to  such  part. 

3  Kent  Com.,  275. 

§  1507.  When  profits  are  valued  and  insured,  by  a 
contract  of  marine  insurance,  a  loss  of  them  is  con- 
clusively presumed  from  a  loss  of  the  property  out  of 
which  they  were  expected  to  arise,  and  the  valuation 
fixes  their  amount. 

Patapsco  Ins.  Co.  v.  Coulter,  3  Peiers,  222 ;  2  Par:  Maur. 
L.,  70,  n.  4 ;  Abbott  v.  Sebor,  3  Johns.  Cos.,  39. 

§  1508.  In  estimating  a  loss  under  an  open  policy 
of  marine  insurance,  the  following  rules  are  to  be 
observed: 

1.  The  value  of  a  ship  is  its  value  at  the  beginning 
of  the  risk,  including  all  articles  or  charges  which 
add  to  its  permanent  value,  or  which  are  necessary 
to  prepare  it  for  the  voyage  insured;^ 
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2.  The  yalae  of  cargo  is  its  actual  cost  to  the  in- 
sured,* when  laden  on  board,  or  where  that  cost  cannot 
be  ascertained,  its  market  value*  at  the  time  and  place 
of  lading,  adding  the  charges  incurred  in  purchasing 
and  placing  it  on  board,'  but  without  reference  to  any 
losses  incurred  in  raising  money  for  its  purchase,*  or 
to  any  drawback  on  its  exportation,*  or  to  the  fluctu- 
ations of  the  market  at  the  port  of  destination,  or  to 
expenses  incurred  on  the  way,  or  on  arrival  f 

3.  The  value  of  freightage  is  the  gross  freightage, 
exclusive  of  primage,  without  reference  to  the  cost 
of  earning  it  f  and, 

4.  The  cost  of  insurance  is  in  each  case  to  be  added 
to  the  value  thus  estimated.' 

'  2  Pars.  Mar.  L.,  70;  Kemble  v.  Bowne,  1  Cai.^  75;  and 
see  2  Amould's  Ins.j  1339;  Stevens  v.  Columbian 
Ins.  Co.,  3  CaCj  43. 

'  3  Kent  Com.^  335,  336 ;  Gahn  v.  Broome,  1  Johns,  Oas^  ' 
120;  story  v.  United  Ins.  Co.,  7  Johns.,  343.    But 
if  this  rule  had  not  been  so  long  established,  its 
justice  might  be  questioned  (see  OoflOn  v,  Newbury- 
port  Ins.  Co.,  9  Mass.,  436). 

*  See  Leroy  v.  United  Ins.  Co.,  7  Johns.,  343 ;  Stevens  v. 

Columbian  Ins.  Co.,  3  Cai.,  43. 

*  Ogden  V.  Columbian  Ins.  Co.,  10  Johns.,  273. 

*  Gahn  v.  Broome,  1  Johns.  Cos.,  120;  Sujdam  v.  Marine 

Ins.  Co.,  1  Johns.,  181;  Mintum  v.  Columbian  Ins. 
Co.,  10  Johns.,  76. 

*  Lawrence  v.  N.  Y.  Ins.  Co.,  3  Johns.  Cos.,  217. 
^  Stevens  v.  Columbian  Ins.  Co.,  3  (hi.,  43. 

*  Ogden  V.  Columbian  Ina  Co.,  10  JoJms.,  273 ;  Mintum 

V.  The  same,  id.,  75. 

S  1509.  If  cargo  insured  against  partial  loss  arrives  Arrirai  of 
at  the  port  of  destination  in  a  damaged  condition,  damaged. 
the  loss  of  the  insured  is  deemed  to  be  the  same  pro- 
portion of  the  value,  which  the  market  price  at  that 
I)ort  of  the  thing  so  damaged,  bears  to  the  market 
price  it  would  have  brought  if  sound. 

3  Kenfs  Com.,  336 ;  Lawrence  v.  N.  Y.  Ins.  Co.,  3  Johns. 
Cos.,  217 ;  Johnstone  v.  Sheddon,  2  East^  581. 


S  1510.  A  marine  insurer  is  liable  for  all  the  expense  Labor  and 
tendant  upon  a  loss  which  forces  the  ship  into  port  •^^^•'**^ 

56 
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to  be  repaired;  and  where  it  is  agreed  that  the 
insured  may  labor  for  the  recovery  of  the  property, 
the  insurer  is  liable  for  the  expense  incurred  thereby ; 
such  expense,  in  either  case,  being  in  addition  to  a 
total  loss  if  that  afterwards  occurs. 

3  KenVs  Com,^  339 ;  Watson  v.  Marine  Ins.  Co.,  7  Jokns^ 
57 ;  Jumel  v.  Marine  Ins.  Co.,  id,  412 ;  Bordes  v.  Hal- 
let,  1  Cat.,  444;  Barken;.  PhGenix  Ins.  Co.,  8  Johns^  397. 

J^^  g  1511.  A  marine  insurer  is  liable  for  a  loss  falling 

upon  the  insured,  through  a  contribution  in  respect 
to  the  thing  insured,  required  to  be  made  by  him 
towards  a  general  average  loss  called  for  by  a  peril 
insured  against. 

gj^^         S  1512.  Where  a  person  insured  by  a  contract  of 

marine  insurance  has  a  demand  against  others  for 

contribution,  he  may  claim  the  whole  loss  from  the 

insurer,  subrogating  him  to  his  own  right  to  cou- 

*    tribution. 

Jumel  V,  Marine  Ins.  Co.,  7  Jdhns.^  412;  Maggrath  «. 
Church,  1  Cai.^  196. 

S?w  toi'^        S  1513-  In  the  case  of  a  partial  loss  of  a  ship  or 
®*^  its  equipments,  the  old  materials  are  to  be  applied 

towards  payment  for  the  new,^  and  whether  the  ship 
is  new  or  old,*  a  marine  insurer  is  liable  for  only  two- 
thirds  of  the  remaining  cost  of  the  repairs,  except 
that  he  must  pay  for  anchors  and  cannon  in  full,  and 
for  sheathing  metal  at  a  depreciation  of  only  two 
and  one-half  per  cent  for  each  month  that  it  has  been 
fastened  to  the  ship.' 

'  Byrnes  v.  National  Ins.  Co.,  1  Cbtr.,  2G5. 

'  Id, ;  Dunham  v.  Commercial  Ins.  Co.,  11  JohM.^  316. 

'  This  is  the  usage  in  New  York. 

CHAPTER  m. 

FERE  INSURANCE. 

SKOnOK  1614.  False  representation. 

1616.  Alteration  increasing  risk. 

1616.  Alteration  not  increasing  risk. 

1517.  Acts  of  the  insured. 

1618.  Measure  of  indemnity. 

JSutiSST"      S  1514.  An  insurance  against  fire  is  not  affected 
by  concealment,  nor  by  the  falsity  of  a  representa- 
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tion  not  inserted  in  the  policy,  though  in  a  material 
particular,  unless  made  with  a  fraudulent  intent. 

See  Burritt  v.  Saratoga  Mut  Fire  Ins.  Co.,  5  Hill,  688 

S  1515.  An  alteration  in  the  use  or  condition  of  a  Alteration 
thing  insured,  from  that  to  which  it  is  limited  by  the 
policy,  made  without  the  consent  of  the  insurer,  by 
means  within  the  control  of  the  insured,  and  increas- 
ing the  risk,  entitles  an  insurer  to  rescind  a  contract 
of  fire  insurance. 

Ang.  Ins.,  206. 

S  1516.  An  alteration  in  the  use  or  condition  of  a  Aitenuon 
thing  insured,  from  that  to  which  it  is  limited  by  the 
policy,  which  does  not  increase  the  risk,  does  not 
affbct  a  contract  of  fire  insurance. 

lb. ;  see  Stokes  v.  Cox,  I  ff.&y.,  533  ;  Barrett  v.  Jermy, 
3  Ezch.,  535;  Pirn  v.  Reid,  6  if.  <fc  G.,  1. 

g  1517.  A  contract  of  fire  insurance  is  not  affected  Acts  of  the 
by  any  act  of  the  insured,  subsequent  to  the  execution 
of  the  policy,  which  does  not  violate  its  provisions, 
even  though  it  increases  the  risk,^  and  is  the  cause 
of  a  loss.' 

•  Stebbins  v.  Globe  Ins.  Co.,  2  Ball,  632 ;  Billings  v.  Tol- 

land Co.  Ins.  Co.,  20  Conn.,  139 ;  see  O'Xeil  v.  Buffalo 
Ins.  Co.,  3  K.  T.,  122. 

•  Young  V.  Washington  Co.  Mut  Ins.  Co.,  14  Barb.,  545 ; 

see  Gates  v.  Madison  Co.  Ins.  Co.,  5  K.  7.,  469. 

5  1518.  If  there  is  no  valuation  in  the  policy,  the  Meatnreof 

,        ,  x-         ./  7  Indemnity. 

measure  of  indemnity  m  an  insurance  against  fire  is 
the  expense,  at  the  time  that  the  loss  is  payable,  of 
replacing  the  thing  lost  or  injured  in  the  condition 
in  which  it  was  at  the  time  of  the  injury  ;*  but  the 
effect  of  a  valuation  in  a  policy  of  fire  insurance  is 
the  same  as  in  a  policy  of  marine  insurance.* 

'  See  Niblo  v.  North  Am.  Ins.  Co.,  1  Sand/.,  551. 

•  By  the  present  law  a  valuation  in  a  fire  policy,  as  well 

as  in  a  marine  insurance,  is  conclusiye  (Harris  v. 
Eagle  Ins.  Co.,  5  Johns.,  368 ;  Holmes  v,  Charles* 
town  Ins.  Co.,  10  Mete,  211).  Though  this  rule  has 
been  sometimes  disapproved,  the  commissioners  have 
not  thought  it  best  to  propose  a  change. 
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CHAPTER  rV. 
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LIFE  A2n>  HEALTH  IKSUBAKOB. 

SicnoK  1619.  Insurance  upon  life,  when  payable. 

1620.  Insurable  interest 

1621.  Assignee,  &c,  of  life  policy  need  have  no  interest 

1522.  Notice  of  transfer. 

1523.  Measure  of  indemnity. 

S  1519.  An  insurance  upon  life  may  be  made  pay 
able  on  the  death  of  the  person,  or  on  his  surviving 
a  specified  i>eriod,  or  periodically  so  long  as  he  shall 
live,  or  otherwise  contingently  on  the  continuance  or 
determination  of  life. 

§  1520.  Every  i>erson  has  an  insurable  interest  in 
the  life  and  health : 

1.  Of  himself; 

2.  Of  any  person  on  whom  he  depends  wholly  <» 
in  part  for  education  or  support ; 

3.  Of  any  person  under  a  legal  obligation  to  him 
for  the  payment  of  money,  or  respecting  property  or 
services,  of  which  death  or  illness  might  delay  or  pre- 
vent the  performance ;  and, 

4.  Of  any  person  upon  whose  life  any  estate  or 
interest,  vested  in  him,  dei>ends. 

A  sister  has  an  insurable  interest  in  the  life  of  her 
brother,  who  stands  in  place  of  a  parent  to  her  (Lord 
V.  Dall,  12  Mass.,  115). 

§  1521.  A  policy  of  insurance  upon  life  or  health 
may  pass  by  transfer,  will  or  succession,  to  any  i>er- 
son,  whether  he  has  an  insurable  interest  or  not,  and 
such  i>erson  may  recover  upon  it  whatever  the  insured 
might  have  recovered. 

St  John  v.  Amer.  Mut  Life  Ins.  Co.,  13  Ni  F.,  31;  2 
Duer,  419 ;  Valton  v.  National  Fund  Life  Ins.  Go.,  90 
K  F.,  32. 

S  1522.  Notice  to  an  insurer  of  a  transfer  or  be- 
quest thereof  is  not  necessary  to  preserve  the  validity 
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of  a  iK)licy  of  insurance  upon  life  or  health  unless 
thereby  expressly  required. 

Ang,  Ins^  413. 

§  1623,  Unless  the  interest  of  a  person  insured  is  Jjj^j^ 
susceptible  of  exact  pecuniary  measurement,  the 
measure  of  indemnity  under  a  policy  of  insurance 
upon  life  or  health  is  the  sum  fixed  in  the  policy. 

Compare  St  John  v.  Amer.  Life  Ins.  Co.,  2  Duer^  419 ; 
13  K,  r:,  31 ;  Mutual  Life  Ins.  Co.  v.  Wager,  27  Barb,, 
364;  Miller  v.  Eagle  Life  and  Health  Ins.  Co.,  2  .£1  i>. 
Smith,  268. 


TITLE  XIL 

INDEMNITY. 

Section  1524.  Indemnity,  what. 

1525.  Indemnity  for  a  ftiture  wrongful  act,  void. 

1526.  Indemnity  for  a  past  wrongful  act,  valid. 

1527.  Indemnity  extends  to  acta  of  agent. 

1528.  Indemnity  to  several 

1529.  Person  indemnifying,  liable  jointly  or  severally  with  person 

indemnified. 

1530.  Rules  for  interpreting  agreement  of  indemnity. 

1531.  When  person  indemnifying  is  a  surety. 

1532.  Bail,  what 

1533.  How  regulated. 

S 1524.  Indemnity  is  a  contract  by  which  one  ^*«^*y» 
engages  to  save  another  from  a  legal  consequence 
of  the  conduct  of  one  of  the  parties,  or  of  some 
other  person. 

§  1525.  An  agreement  to  indemnify  a  i>erson  indemnity 
against  an  act  thereafter  to  be  done,  is  void,  if  the  2^^ 
act  is  known  by  such  person,  at  the  time  of  doing 
it,  to  be  wrongful. 

Shackell  v.  Rosier,  2  Bing.  H  C,  634.  Otherwise  it  is 
valid  ( stone  v.  Hooker,  9  Cbto.,  154 ;  Allaire  v.  Ouland, 
2  Johm.  Cos,,  62;  Coventry  v.  Barton,  17  Johns,, 
142.) 
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IndemniW 
for  a  past 
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§  1526.  An  agreement  to  indemnify  a  person  against 
an  act  already  done,  is  valid,  even  though  the  act  was 
known  to  be  wrongful,  unless  it  was  a  felony. 

Kneeland  v.  Rogers,  2  EaU^  679 ;  Parker  v.  Rochester,  4 
Johns.  a».,  329. 

g  1527.  An  agreement  to  indemnify  against  the 
acts  of  a  certain  person,  applies  not  only  to  his  acts, 
and  their  consequences,  but  also  to  those  of  his  agents. 

Stone  V.  Hooker,  9  Cow.,  154;  Hill  v,  Packard,  5  WmdL^ 
376;  affirming  a  C,  7  Caw^  434. 

S  1528.  An  agreement  to  indemnify  several  per- 
sons applies  to  each  unless  a  contrary  intention 
appears. 

S  1529.  One  who  indemnifies  another  against  an 
act  to  be  done  by  the  latter,  is  liable  jointly  with 
the  person  indemnified,  and  separately,  to  every  per- 
son injured  by  such  act. 

Herring  v.  Hoppock,  15  J^.  F.,  409;  affirming  S.  C,  12' 
K.  Y.  Leg.  Obs.,  167:  Fonda  v.  Van  Home,  15  Wend., 
631 ;  Davis  v.  Newkirk,  5  Denio,  92. 

S  1530.  In  the  interpretation  of  a  contract  of  in- 
demnity, the  following  rules  are  to  be  applied,  unless 
a  contrary  intention  appears : 

1.  Upon  an  indemnity  against  liability,  expressly, 
or  in  other  equivalent  terms,  the  person  indemnified 
is  entitled  to  recover  upon  becoming  liable  ^ 

2.  Upon  an  indemnity  against  claims,  or  demands, 
or  damages  or  costs,  expressly,  or  in  other  equivalent 
terms,  the  person  indemnified  is  not  entitled  to  re- 
cover without  payment  thereof;* 

3.  An  indemnity  against  claims,  or  demands,  or 
liability,  expressly,  or  in  other  equivalent  terms, 
embraces  the  costs  of  defense  against  such  claims,' 
demands  or  liability  incurred  in  good  faith,  and  in 
the  exercise  of  a  reasonable  discretion  ;* 

4.  The  person  indemnifying  is  bound,  on  request 
of  the  person  indemnified,  to  defend  actions  or  pio- 


Digitized  by  VjOOQIC 


OF  THE  STATE  OF  NEW  YORK.  447 

oeedings  brought  against  the  latter  in  respect  to  the 
matters  embraced  by  the  indemnity,^  but  the  person 
indemnified  has  the  right  to  conduct  such  defenses, 
if  he  chooses  to  do  so  f 

6.  If,  after  request,  the  person  indemnifying  neglects 
to  defend  the  person  indemnified,  a  recovery  against 
the  latter  suffered  by  him  in  good  faith,  is  conclusive 
in  his  favor  against  the  former  f 

6.  K  the  person  indemnifying,  whether  he  is  a 
principal  or  a  surety  in  the  agreement,  has  not 
reasonable  notice  of  the  action  or  proceeding 
against  the  person  indemnified,  or  is  not  allowed  to 
control  its  defense,  judgment  against  the  latter  is 
only  presumptive  evidence  against  the  former ; 

7.  A  stipulation  that  a  judgment  against  the  per- 
son indemnified  shall  be  conclusive  upon  the  person 
indemnifying,  is  inapplicable  if  he  had  a  good  de- 
fense upon  the  merits,  which  by  want  of  ordinary 
care  he  failed  to  establish  in  the  action.^ 

•  Scott  V.  Tyler,   14  Barb.,   202;  Chace  v.  Hinman,  8 

Wend.,  452;  Weblo  v.  Pond,  19  irf.,  423;  Churchill 

V.  Hunt,  3  Den.,  321;  GUbert  v.  Wiman,  1  K  F^ 

350;  and  see  Westervelt  v.  Smith,  2  J}uer,  449;  S. 

C,  12  K.  T.  Leg.  Ohs.,  78. 
■  Aberdeen  v.  Blackmar,  6  Hill,  324 ;  Scott  v.'  Tyler,  14 

Barh.,   202 ;    Campbell  v.  Jones,   4    Wend.,   306 ; 

Churchill  v.  Hunt,  3  Den.,  321 ;  Gilbert  v.  Wiman,  1 

N,  T.,  550;  Collinge  v.  Hoy  wood,  9  Ad.  &  El,  633; 

Reynolds  v.  Doyle,  1  Man.  &  Gr.,  753. 
•Westervelt  v.  Smith,  2  Duer,  449;  Mott  v.  Hicks,  1 

Cow.,  513,  539;  Smith  v.  Compton,  3  B.  &Ad,,  407; 

Warwick  v.  Richardson,  10  if.  <fc  W.,  284. 

•  Short  V.  Kalloway,  \l  Ad.  &  El,  28. 

•  Trustees  of  Newburgh  v.  Gallatian,  4  Ccw^  340. 

•  See  Peck  v.  Acker,  20  Wend.,  605,  where  this  principle 

was  applied  to  the  case  of  sheriffs. 
'  Aberdeen  v,  Blackmar,  6  EiU,  324;  Beers  v.  Pinney,  12 
Wend.,  308 ;  Trustees  of  Newburgh  v.  Gallatiao,  4 
Cow.,  340 ;  Given  v.  Briggs,  1  Cai,  450 ;  Stone  v. 
Hooker,  9  Cow.,  154;  Lee  v.  Clark,  1  EiU,  66; 
Hohnes  v.  Weed,  19  Barh.,  128. 

•  Aberdeen  v.  Blackmar,  6  EiU,  324 ;  Riley  v.  Seymour, 

I  Wefnd.,  143 ;  Thomas  v.  Hubbell,  15  N.  Y.,  406. 
An  indenmity  against  all  actions,  or  in  other  equiva- 
lent terms,  has  been  held  to  embrace  groundless 
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actions  (Trufltees  of  Newbargh  v.  Galktioii,  4  Oom^ 
340).    An  indemnity  against  all  claims  or  demands, . 
or  in  other  equivalent  terms,  has  been  held  not  to 
embrace  groundless  demands  (Luddington  v.  PnlTar, 
16  Wend.,  404). 
*  Bridgeport  Ins.  Co.  v.  Wilson,  7  Bmw.,  427. 


SS  tolSJ.       S  1531.  Where  one,  at  the  request  of  anotlier,  en- 

Si ai^et7.   gages  to  answer  in  damages,  whether  liquidated  or 

unliquidated,  for  any  violation  of  duty  on  the  part 

of  the  latter,  he  is  entitled  to  be  reimbursed  in  the 

same  manner  as  a  surety  for  whatever  he  may  pay. 

Bao,what.  g  1532.  XTpou  thoso  coutracts  of  indemnity  which 
are  taken  in  legal  proceedings,  as  security  for  the 
performance  of  an  obligation  imposed  or  declared  by 
the  tribunals,  and  known  as  undertakings  or  recog- 
nizances, the  sureties  are  called  bail. 

S5.'*'*  S 1533.  The  obligations  of  bail  are  governed  by 
the  statutes  spedaUy  applicable  thereto 
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TITLE  Xm. 

CFUARANTY. 

Chapter  L  Goarantj  in  general 
n.  Suretyfihip. 


CHAPTEE  L 

GUABANTY  IN  OENEBAL. 

AsnoLB  L  Definition  of  guaranty. 

n.  Creation  of  guaranty. 
IIL  Interpretation  of  guaranty. 
17.  Liability  of  guarantors. 

y.  Continuing  guaranty. 
YL  Exoneration  of  guarantors. 

ARTICLE  L 

DEFUnnON  OF  OUABAITTT. 

Sionov  1634.  Guaranty,  what 

1535.  Knowledge  of  principal  not  necessary  to  creation  of 
guaranty. 

S  1534.  A  guaranty  is  a  promise  to  answer  for  the  Gnazaatn 
debt,  default  or  miscarriage  of  another  person. 

This  definition  is  in  the  precise  language  of  the  statute 
of  frauds  (3  R  J3.j  135,  §  2^  except  that  it  omits  the 
word  "special"  before  "promise."  It  of  course  in- 
cludes a  contract  of  suretyship,  but  every  guarantor  la 
not  necessarily  a  surety. 

S  1535.  A  person  may  become   guarantor   even  Knowledge 
without  the  knowledge  or  consent  of  the  prindpaL      nof  dm6i- 

Oode  Napoleon,  201^  ^^tf 


gnaiantj. 


57 
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ARTICLE  IL 

CBEATIOK  OF  GUABANTY. 

Sionov  1636.  Necessity  of  a  consideration. 

1637.  Guaranty  to  be  in  writing,  &o. 

1638.  Engagement  to  answer  for  obligation  of  another,  wh«D 

deemed  original 

1639.  Acceptance  of  guaranty. 

5TSS?  S  153^-  ^^^€)re  a  guaranty  is  entered  into  at  the 
•**^'^®^  same  time  with  the  original  obligation,  or  with 
the  acceptance  of  the  latter  by  the  guarantee, 
and  forms,  with  that  obligation,  a  part  of  the 
consideration  to  him,  no  other  consideration  need 
exist.  In  all  other  cases  there  must  be  a  considera- 
tion distinct  from  that  of  the  original  obligation. 

See  Mallory  v.  Gillett,  21  K  K,  412.  The  person  to 
whom  a  guaranty  is  made,  is  here  called  the  guarantee. 
This  is  the  proper  legal  meaning  of  the  word  (see 
Bouvier*s  Dictionary,  also  "Webster  and  Worcester), 
although  it  is  often  used  in  another  sense. 

g»j«*y        g  1637.  Except  as  prescribed  by  the  next  section,  a 
writing,      guaranty  piust  be  in  writing,  and  signed  by  the 
guarantor ;  but  the  writing  need  not  express  a  con- 
sideration. 

The  familiar  provision  of  the  Revised  Statutes,  made 
every  special  promise  to  answer  for  the  debt,  default 
or  miscarriage  of  another  person,  void,  unless  "  some 
note  or  memorandum  thereof  expressing  the  contidero' 
(um  be  in  writing,  &c.  (2  Eev.  Stat,  135,  §  2,  subd.  2). 
In  the  draft  of  this  Code,  the  Commissioners  recom* 
mended  that  the  requirement  that  the  consideration  bo 
expressed,  should  be  omitted  {Dr.  Civ.  Codej  §  1380). 
This  change  in  the  law  has  since  been  made,  by  the 
Legislature,  by  Laws  of  1863,  ch.  464;  and  the  sec- 
tion in  the  text,  therefore,  corresponds  to  the  existing 
law. 

The  Commissioners  have  inserted  in  the  text  an  express 
provision  that  the  writing  need  not  express  a  consid- 
eration, because  by  the  section  immediately  preceding 
an  actual  consideration  is  necessary  to  support  a  guar- 
anty in  some  cases,  while  in  others  none  is  required. 
It  has  been  lately  held  by  the  Court  of  Appeals  that  a 
contract  required  by  the  statute  of  frauds  to  be  in 
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writing,  cannot  be  partly  in  writing  and  partly  oral; 
thus  where  a  wnting  relating  to  a  contract  for  the  sale 
of  lapd  fixes  the  price,  but  refers  to  "  terms  as  speci- 
fied," which  are  not  stated  in  writing,  the  memorandum 
is  insufficient,  and  cannot  be  made  good  by  oral  evi- 
dence of  the  time  agreed  upon  for  payment  (Wright  v. 
Weeks,  25  K  T,  153).  If,  therefore,  the  section  in  the 
text  should  simply  omit  the  former  provision  of  the 
statute  requiring  the  consideration  to  be  stated,  it 
might  be  exposed  to  the  construction  that  in  aU  those 
cases  in  which  the  consideration  is  made,  by  the  previ- 
ous section,  essential  to  the  contracij  it  must  be  stated 
in  reducing  the  contract  to  writing. 
In  England  the  statute,  19  &  20  Vict^  c.  97,  §  3,  enables 
a  party  to  prove  the  consideration  of  a  guaranty  by 
parol.    So  m  Mame  (Rev,  Stai.^  631). 

g  1538.  A  promise  to  answer  for  the  obligation  of  Engt«. 
another,  in  any  of  the  following  cases,  is  deemed  an  SfiwcrV 
original  obligation  of  the  promiser,^  and  need  not  ^'j^jj®^^'* 
be  in  writing:  l^^ 

1.  Where  the  promise  •is  made  by  one  who  has 
received  property  of  another  upon  an  undertaking 
to  apply  it  pursuant  to  such  promise ;  or  by  one 
who  has  received  a  discharge  from  an  obligation  in 
whole  or  in  part,  in  consideration  of  such  promise  ;* 

2.  Where  the  creditor  parts  with  value,  or  enters 
into  an  obligation,  in  consideration  of  the  obligation 
in  respect  to  which  the  promise  is  made,  in  terms 
or  under  circumstances  such  as  to  render  the  party 
making  the  promise  the  principal  debtor,  and  the 
person  in  whose  behalf  it  is  made,  his  surety;' 

3.  Where  the  promise,  being  for  an  antecedent 
obligation  of  another,  is  made  upon  the  considera- 
tion that  the  party  receiving  it  cancels  the  antecedent 
obligation,  accepting  the  new  promise  as  a  substitute 
therefor ;  or  upon  the  consideration  that  the  party 
receiving  it  releases  the  property  of  another  from  a 
levy,  or  his  person  from  imprisonment  under  an  exe- 
cution on  a  judgment  obtained  upon  the  antecedent 
obligation ;  or  upon  a  consideration  beneficial  to  the 
promiser,  whether  moving  from  either  party  to  the  an- 
tecedent obligation,  or  from  another  person  ;^ 
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4.  Where  a  factor  undertakes,  for  a  commission,  to 
seU  merchandise  and  guaranty  the  sale  f 

6.  Where  the  holder  of  an  instrument  for  the  pay- 
ment of  money,  upon  which  a  third  person  \a  or  may 
become  liable  to  him,  transfers  it  in  payment  of  a 
precedent  debt  of  his  own,  or  for  a  new  consideration, 
and  in  connection  with  such  transfer  enters  into  a 
promise  respecting  such  instrument.® 

'  The  cases  upon  the  very  fi^quently  litigated  question 
whether  a  promise  partaking  of  the  character  of  an 
engagement  for  the  debt  of  another,  is  to  be  deemed 
an  original  or  a  collateral  undertaking,  are  rerj 
numerous,  and  far  from  consistent  It  is  hanllj  pos- 
sible to  fhune  rules  having  the  necessary  sim- 
plidtj  and  deamess,  which  shall  reconcile  all  the 
adjudications.  In  the  subdivisions  of  this  section  the 
commissioners  have  endeavored  to  supply  rules  for 
distinguishing  an  original  undertaking,  which,  upon 
the  whole,  are  sustained  by  the  weight  of  authority ; 
though  some  of  them  express  views  which  have 
been  controvAted. 

The  rule  that  the  undertaking  of  a  surety,  who 
signs  together  with  the  principal,  although  he  adds 
the  word  "  surety,"  to  his  name,  is  an  original  and 
not  a  collateral  undertaking  (Perkins  v.  Goodman,  21 
Barb.y  218 ;  and  see  Clark  v.  Rawson,  2  Den,,  135), 
has  relation  to  the  expression  of  a  oonsideratk>n,  and 
becomes  unimportant  when  that  element  is  dispensed 
with,  in  the  memorandum.  The  same  remark  ap- 
plies to  some  cases  where  a  guaranty  omitting  to 
specify  a  consideration  has  been  sustained  by  aid  of 
the  fact  that  it  was  indorsed  on  the  principal  con- 
tract (see  Bailey  v.  Freeman,  11  Johns.,  221). 

The  rule  laid  down  in  Douglass  v.  Jones,  3  E.  D. 
Smith,  551,  that  an  agreement  by  an  employer  with 
his  derk,  guarantying  that  his  salary  at  the  rates 
fixed  by  the  contract  of  employment,  shall  not  fall  be- 
low a  certain  sum,  need  not  express  a  consideration, 
is  not  properly  aoMexception  to  the  general  prindple 
that  a  guaranty  must  be  in  writing.  Such  an  en- 
gagement is  not  a  guaranty  properly  speaking,  nor 
within  the  definition  employed  in  this  Code.  And 
the  decision  is  put  upon  the  ground  that  the  engage- 
ment was  not  one  to  answer  for  the  debt,  &&,  of 
anotJier  person,  and  therefore  need  not  be  in  writing. 

*  Subdivision  1  embraces,  in  its  first  dause,  such  cases  as 
Wyman  v.  Smith,  2  Sofulf.,  331 ;  N.  Y.  A  Erie  E.  B. 
Oo^  16  Mow.  Pr^  664;  lappinoott  v.  Aahfield,  4 
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Scmdf^  611 ;  Olmstead  v.  Groenlj,  18  John8,^  12 ;  and 
compare  Weatfall  v.  Paraona}  16  Barh.^  645 ;  and  in 
ita  aecond  dauae,  auch  caeea  aa  Van  Eppe  v.  McGill, 
EiU  <fe  D.  Swpp.,  109;  Phillips  v.  Gray,  Z  R  D, 
Smith,  69. 

*  Sobdiviaion  2  embraoea  the  common  case  of  gooda  sold 

and  delivered,  or  aervicea  rendered  for  the  benefit  of 
one  upon  the  requeat  and  promiae  of  another ;  aa  to 
which  aee  Chase  v.  Day,  17  Johns.,  114;  Graham  v. 
O'Neil,  2  EaO,  474;  Darlington  v.  McOunn,  2  E.  D. 
SmUhj  411 ;  Chesterman  v.  McOoatling,  Q  Ni  T.  Leg. 
Obs.,  212;  Hanford  i;.  Higgina,  1  Boaw.,  441 ;  Flan- 
dera  v.  Croliua,  1  Duer,  206 ;  Brigga  v,  Evana,  1  K 
D.  Smith,  192;  Devlin  v,  Woodgate,  34  Barb.,  252; 
Qumtard  v,  De  Wolf,  34  Barb.,  97 ;  State  Bank  v, 
Mettler,  2  Boaw.,  392;  Beach  v.  Hungerford,  19 
Barb.,  258;  also  aach  caaea  aa  Harriaon  v,  Sawtel, 
10  Johns.,  242;  Chapin  v.  Merrill,  4  Wend.,  657; 
with  which  compare  Kingalej  v.  Baloome,  4  Barb., 
131;  and  Stem  v.  Drinker,  2  K  JD.  Smith,  401; 
King  V,  Deapard,  5  Wend.,  277. 

It  exdudea  caaea  where  the  whole  credit  ia  not 
given  to  the  person  who  comea  in  to  answer  for  the 
party  immediately  benefited;  sudi  as  Bogers  v, 
Kneeland,  13  Wend.,  114;  aff'g  a  0.,  10  Id,  218; 
Marquand  v.  Hipper,  12  Wend.,  520 ;  Brady  v.  Sack- 
rider,  1  Sandf.,  514;  Dixon  v.  Frazee,  1  R  D,  Smiih, 
32;  PenneU  v.  Pentz,  4  Id,  639;  Allen  v.  Scarfi;  1 
HUt,  209;  Leonard  v.  Yredenburgh,  8  Johns.,  29; 
Larson  v,  Wyman,  14  Wend,  246 ;  Payne  v.  Bald- 
win, 14  Barb.,  670 ;  Brown  v.  Webber,  24  Ebw.  Pr., 
306;  Wilaon  v.  Roberta,  5  Bosw.,  100. 

*  Sabdiviaion  3  chiefly  reats  upon  the  views  expressed 

in  the  prevailing  opinion  in  Mallory  v.  Gillett 
(21  K.  Y.,  412),  where  numeroua  caaea  upon  the 
diatinction  between  original  and  collateral  under- 
takinga  are  reviewed.  See  also  Cailleux  v.  Hall,  1 
M  D.  Smith,  5;  Stymets  v.  Brooks,  10  Wend.,  207; 
Farley  v.  Cleveland,  4  Cow.,  432 ;  Meech  v.  Smith,  7 
Wend,,  314;  Blunt  v.  Boyd,  3  Barb,  209;  Eingsley  v. 
Balcome,  4  Barb.,  131 ;  Elwood  v.  March,  6  Wend., 
231 ;  Meraereau  t;.  Lewis,  26  Wend.,  243 ;  Barker  v. 
Bucklin,  2  Den.,  45;  Blunt  v.  Boyd,  3  Barb.,  209; 
Earle  v.  Orane,  6  Duer,  664;  Blyer  v.  MonhoUand,  2 
San4f.  CK,  478;  Stoddard  v.  Graham,  23  Em,  Pr,, 
518;  Theraaaon  v.  McSpedon,  2  HiU.,  1. 

It  will  be  observed  that  the  last  clause  of  the 
subdivision  —  "  upon  a  conaideration  beneficial  to  the 
party  engaging,"  —  embraces  not  only  cases  where 
an  absolutely  new  consideration  movea  to  the 
promisor,  but  also  those  in  which  property  of  the 
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principal  debtor  held  by  the  creditor  by  virtue  of  a 
lien  or  under  legal  process,  or  otherwise  for  his 
demand  is  surrendered  to  (he  promisor  (as  in  Slinger- 
land  V.  Morse,  7  Johns.,  463 ;  Skelton  v.  Brewster,  8 
Johns.j  376;  Gardiner  v.  Uopkins,  5  Wend.,  23;  Stil- 
weU  V.  Otis,  2  Hilt,  148;  7  Abb.  Pr.,  431);  while 
it  excludes  cases  in  which  the  property  is  surrendered 
to  the  prmcipal  debtor  (as  in  Mallory  v.  GUlett,  23 
Barb.,  610,  aflf'd,  21  K  Y.,  412;  Mercein  v.  Andrus, 
10  Wend.,  461;  Fay  v.  Bell,  IM  <fc  D.  Supp.,  251). 

•  See  Wolfif  V.  Koppel,  2  Den.,  368 ;  aflf'g  S.  C,  6  JSiU, 

458;  Sherwood  v.  Stone,  14  K.  T.,  267,  and  cases 
there  cited. 

*  The  following  authorities  hold  the  cases  embraced  within 

subdivision  5,  to  be  exempt  from  the  statute  of 
frauds,  on  the  ground  that  the  engagement  is  original 
and  not  a  guaranty. 

Brown  v.  Curtiss  (2  ^  Z,  2  25).  Here  the  payee  and 
holder  of  a  promissory  note  transferred  it  to  his 
creditor  in  exchange  for  his  own  note,  held  by  such 
creditor,  and  at  the  same  time  executed,  on  the  back 
of  the  note  transferred,  a  guaranty  of  the  payment 
thereof.  It  was  held  that  the  guaranty  was  not  with- 
in the  statute  of  frauds,  and  was  therefore  valid, 
although  it  expressed  no  consideratioa  Such  on 
undertaking,  although  in  form  a  promise  to  answer 
for  the  debt  of  another,  is,  in  substance,  an  engage- 
ment to  pay  tlie  guarantor's  own  debt  in  a  particular 
way,  and  would  be  good  without  any  writing.  There 
is  a  new  and  distinct  consideration  moving  between 
the  parties  to  the  new  pronr^ise. 

Durham  v.  Manrow  (2  K,  7.,  535).  Here  C.  P. 
Durham,  one  of  the  defendants,  was  holder  of  a  note 
payable  to  himself  or  bearer,  made  by  E.  Durham.  C. 
P.  Durham  made  a  purchase  fVom  the  plaintiff  and 
transferred  to  him  the  note.  He,  together  with  his 
co-defendant,  acting  by  his  request,  executed  a  joint 
guaranty  of  payment  of  the  note,  which,  however, 
expressed  no  consideration.  The  Supreme  CJourt  (3 
HiU,  584),  held  that  the  undertaking  was  not  within 
the  statute  of  ijrauds,  and  was  valid ;  and  their  judg- 
ment was  afi&rmed  in  the  Court  of  Appeals  (2  X.  F., 
635),  by  an  equally  divided  vote  of  the  judges.  The 
decision  of  the  Supreme  Court  was  also  approved,  as 
to  the  undertaking  of  the  principal  guarantor,  in 
Brown  v.  Curtiss,  2  K  T.,  225. 

Cardell  v.  McNeil  (21  X.  Y.,  336).  Here  a  contract 
for  the  sale  of  the  plaintiff's  horse  to  the  defendant, 
was  concluded  between  the  plaintiff  and  an  agent 
of  the  defendant.  By  the  terms  of  the  contract,  part 
payment  was  to  be  made  in  a  note  of  C,  whom  the 
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defendant's  agent  said  he  would  warrant  to  be  good. 
The  plaintiff  delivered  the  horse,  and  the  note  was 
sent  to  him  the  next  daj.  There  was  no  written 
guaranty  of  the  note  of  C,  which  turned  out  to  be 
worthless.  The  plaintiff  then  sued  the  defendant  on 
the  verbal  undertaking.  It  was  held,  1.  The  plain- 
tiff's acceptance  of  the  note  on  the  second  day  with- 
out exacting  a  written  guaranty,  was  no  waiver  of 
the  parol  undertaking.  2.  The  parol  guaranty  was  in 
effect  for  payment  of  the  note  according  to  its  terms, 
and  not  for  collection  by  process  of  law.  It  was 
broken,  and  defendant  became  liable  upon  it,  when 
C.  failed  to  pay.  3.  The  guaranty  was  not  void  by 
the  statute  of  frauds.  Although  in  form  it  was 
a  collateral  undertaking,  yet  in  substance  it  was  an 
agreement  by  defendant  to  pay  so  much  of  the  prioe 
of  the  horse  unless  C.  should  make  the  payment  for 
him,  and  thereby  discharge  him. 

Dauber  v.  Elackney  (38  Barb.j  432).  Here  it  ap- 
peared that  the  defendant  purchased  from  one  W.,  a 
wagon,  at  the  price  of  $80.  Of  this  sum  the  defend- 
ant paid  $30  in  cash,  and  $50  in  a  note  of  B.  for 
that  sum ;  but  W.  exacted  a  guaranty  of  the  note 
from  the  defendant  before  he  would  accept  it 
towards  the  price.  The  defendant  wrote  and  signed 
a  guaranty  upon  the  note,  without,  however,  ex- 
pressing any  consideration.  W.  afterwards  sold  the 
note  and  g^uaranty  to  the  plaintiff  who,  failing  to 
collect  the  note,  brought  suit  upon  the  guaranty 
against  the  defendant  It  was  held  that  the  plain- 
tiff was  entitled  to  recover,  on  the  ground  that  the 
nndertakmg  was  original,  and  no  oonsideration 
need  be  expressed.  Whenever  the  holder  of  a  note 
against  a  third  person  turns  it  out  in  payment  of 
his  own  debt,  or  in  payment  of  property  purchased, 
or  for  money  received,  by  him,  firom  the  person  to 
whom  he  transfers  it,  and  at  the  same  time  agrees 
that  the  note  is  good,  or  will  be  paid  at  maturity, 
or  that  it  will  be  collected  by  due  process  of 
law  against  the  maker,  this  is  an  undertaking,  in 
substance,  entirely  for  his  own  benefit  and  advan- 
tage, and  the  contract  is  not  within  the  statute  of 
frauds. 

To  substantially  the  same  effect  are  Fowler  v. 
Qearwater,  35  Barb.,  143;  Westcott  v,  Keeler,  4 
B08W.J  664. 

§  1639.  A  mere  offer  to  guaranty  is  not  binding,  Acceptance 
until  notice  of  its  acceptance  is  communicated  by 
the  guarantee  to  the  guarantor;^  but  an  absolute 
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guaranty  is  binding  upon  the  guarantor  without 
notice  of  acceptance.^ 

*  Mozley  v.  Tinker,  1  Cr,  M.  &  R,  692 ;  Mlver  v.  Rich- 

ardson, I  K  &  Selw.f  557. 

*  This  is  the  rule  in  this  state  (Union  Bank  v.  Coster,  3 

N.  K,  203;  Smith  v.  Dann,  6  BiO,  643;  Douglass  v. 
Howland,  24  Wend.,  35);  though  not  generally  re* 
ceived  in  the  United  States  (see  Adams  v.  Jones,  12 
FeterSf  207 ;  Lee  v.  Dick,  10  id.^  482 ;  Norton  v.  East- 
man, 4  Greenly  521 ;  Kaj  v.  Allen,  9  Pom.  iSf.,  320; 
Mussey  v.  Rayner,  22  Pidc.^  223 ;  Taylor  v.  Wetmore, 
10  Ohio,  490 ;  Walker  t;.  Forbes,  26  Ala.  [Ni  S.],  139; 
Bell  V.  Kellar,  13  R  Monr.,  381 ;  Howe  v.  Nickels,  22 
Me,,  176;  HUl  v.  Calvin,  4  Sow,  [Miss.],  231;  Craft 
V.  Isham,  13  Conn,,  28).  It  cannot  be  denied  that 
the  reasons  assigned  for  the  decisions  in  this  state 
are  slight 


ARTICLE  in. 


ENTEEPBETATION  OF  GUABANTT. 


Guaranty 
of  incom- 
plete Qon- 

&ECt. 


Goarsntj 
that  an 
obligation 
Is  good  or 
coflectible. 


Sbotion  1640.  Guaranty  of  incomplete  contract. 

1641.  Guaranty  that  an  obligation  is  good  or  oolleciibk. 

1642.  Recovery  upon  such  guaranty. 

1643.  Guarantor's  liability  upon  such  guaranty. 

g  1540.  In  a  guaranty  of  a  contract,  the  terms  of 
which  are  not  then  settled,  it  is  implied  that  its  terms 
shall  be  such  as  will  not  expose  the  guarantor  to  greater 
risks  than  he  would  incur  under  those  terms  which 
are  most  common,  in  similar  contracts,  at  the  place 
where  the  principal  contract  is  to  be  performed. 

A  guaranty  of  the  price  of  things  to  be  thereafter  sold, 
extends  only  to  a  sale  upon  not  more  than  the  ordinaiy 
length  of  credit  (Combe  v.  Woolf,  8  Ring.,  156). 

S  1541.  A  guaranty  to  the  effect  that  an  obligation 
is  good,  or  is  collectible,  imports  that  the  debtor  is  sol- 
vent, and  that  the  demand  is  collectible  by  the  usual 
legal  proceedings,  if  taken  with  reasonable  diligence. 

Thus  a  guaranty  in  these  w^ords.  Indorsed  on  a  note,  "  I 
hereby  guaranty  the  collection  of  the  within  note,"  im- 
ports a  promise  that  the  note  ciui  be  collected  of  the 
maker,  if  the  holder,  within  a  reasonable  time  and 
with  due  diligence,  prosecutes  the  same  to  judgment 
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and  ezecotioii  against  the  maker.  This  obrigation  to 
prosecute  within  a  reasonable  time,  and  with  due  dili- 
gence, is  a  condition  precedent  to  the  liabilitj  of  the 
maker.  What  is  a  reasonable  time  depends  on  the 
circumstances  of  each  case.  Gknerallj,  delaj  which 
cannot  have  prejudiced  the  guarantor,  will  not  dis- 
charge him  (Gallagher  v.  White,  31  Barb.^  92 ;  see  also 
Curtis  V.  Smallman,  14  WencLj  231 ;  Cooke  v.  Nathan, 
16  Barb.,  342 ;  Van  Denreer  v,  Wright,  6  id,  647 ; 
Warfield  v,  Watkms,  30  Barb.,  395). 

5  1542.  A  guaranty,  such  as  is  mentioned  in  the  J^^;^ 
last  section,  is  not  discharged  by  an  omission  to  take  ««*»»*▼• 
proceedings  upon  the  principal  debt,  or  upon  any  col- 
lateral security  for  its  payment,  if  no  part  of  the  debt 
could  have  been  collected  thereby. 

In  Cadj  V,  Sheldon  (39  Barb.,  103)  the  defendants,  upon 
an  assignment  of  a  bond  and  mortgage,  made  a  guar- 
anty in  these  words:  ''In  consideration  of,  Ac,  we 
guaranty  the  collection  of  said  bond."  On  the  trial  of 
an  action  on  this  g^uaranty,  before  a  referee,  it  appeared 
that  the  obligors  in  the  bond  were  insolvent,  and  un- 
able to  pay  any  part  of  the  bond,  and  that  the  premises 
covered  by  the  mortgage  had  been  sold  under  a  prior 
mortgage  for  less  than  the  amount  due  upon  it  The 
referee,  however,  nonsuited  the  plaintiffs.  And  upon 
appeal,  one  question  raised  was,  whether  the  omission 
to  sue  the  obligors,  or  attempt  a  foreclosure  of  the  mort- 
gage, precluded  the  plaintiffs  from  recoveriog  upon  the 
guaranty.  The  court,  afler  reviewing  numerous  cases 
(Cumpston  v.  McNair,  1  Wend.,  457  ;  Moakley  v.  Biggs, 
19  Johns.,  69;  Thomas  v.  Woods,  4  Cow.,  173;  Love- 
land  V.  Sheppard,  2  Hill,  139 ;  Burt  v.  Homer,  5  Barb^ 
601 ;  Vanderveer  v.  Wright,  6  Barb.,  547 ;  Curtis  v. 
Smallman,  14  Wend.,  231 ;  White  v.  Case,  13  WeruL, 
643;  £jes  v.  Tifil,  1  Cow.,  98;  Eddy  v.  Stanton,  21 
Wend.,  255 ;  People  v.  Jansen,  7  Johns.,  332 ;  Hart 
V.  Hudson,  6  Duer,  303 ;  Taylor  v.  Bullen,  6  Cow., 
624;  Gallagher  v.  White,  31  Barb.,  94;  Morris  v, 
Wadsworth,  11  WeruL,  100;  17  Id.,  103;  Merritt  v, 
lincohi,  21  Barb.,  249;  Newell  v.  Fowler,  23  Barb., 
632),  stated  the  following  principles  as  supported  by 
the  weight  of  authority : 

1.  That  a  guaranty  of  collection  implies  that  m  note 
or  other  evidence  of  debt  is  good  and  collectible  against 
the  principal  de)>tor8;  and  this  means  collectible  by 
due  course  of  law ; 

2.  That,  ordinarily  to  test  that  question,  it  is  neces- 
sary that  the  usual  legal  proceedings  should  be  resorted 
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Ooartntor*! 
liability 
upontach 
guaranty. 


to,  to  wit,  a  judgment  and  execution  against  the  parties 
primarilj  liable  to  pay ;  and  a  return  of  an  execution 
imsatisfied  is  primarily  Bufficient  evidence  that  it  is  not 
collectible; 

3.  That  it  is  not  indispensable  that  legal  proceedings 
should  be  resorted  to,  to  test  the  collectibility  of  the 
paper,  if  it  otherwise  satisfactorily  appears  that  a  re- 
sort to  such  proceedings  would  be  ineffectual;  and 
proof  that  the  principal  debtors,  from  the  period  of 
the  maturity  of  the  debt,  have  been  uniformly  insolvent 
and  unable  to  pay  any  part  of  the  debt,  is  sufficient 
evidence  for  this  purpose ; 

4.  That  legal  proceedings  are  not  a  condition  prece- 
dent to  the  liability  of  the  guarantor,  but  equivalent 
evidence  of  inability  to  collect  any  part  of  the  debt 
will  suffice ;  and  that  however  desirable  it  may  be  to 
have  one  uniform  rule  —  e,  g.^  the  return  of  an  execu- 
tion unsatisfied  against  the  principal  debtor  —  as  the 
test  of  the  collectibility  of  a  debt,  the  weight  of 
authority  does  not  allow  that  rule  to  be  adopted. 

S  1543.  In  the  cases  mentioned  in  section  1541,  the 
removal  of  the  principal  from  the  state,  leaving  no 
property  therein  from  which  the  obligation  might  be 
satisfied,  is  equivalent  to  the  insolvency  of  the  prin- 
cipal, in  its  elBfect  upon  the  rights  and  obligations  of 
the  guarantor. 

This  is  the  principle  adopted  in  Cooke  v.  Nathan,  16  BotIk, 
342  ;  but  see  White  v.  Case,  13  Wend.,  543;  Burt  v. 
Homer,  5  J3^6.,  601;  Newell  v.  Fowler,  23  Barb,, 
628. 


ARTICLE  IV. 


LIABILmr   OF   GUABANT0R8. 


Qnarantj, 

howcon- 

•tmed. 


SzcnoN  1544.  Guaranty,  how  construed. 

1545.  Liability  upon  guaranty  of  payment  or  performanoe. 

1546.  Liability  upon  guaranty  of  a  conditional  obligation. 

1547.  Obligation  of  guarantor  cannot  exceed  that  of  the  principaL 

1548.  Guarantor  not  liable  on  an  illegal  contract 

g  1544.  A  guaranty  is  to  be  deemed  unconditional 
unless  its  terms  import  some  condition  precedent 
to  the  liability  of  the  guarantor. 

Morris  V.  Wadsworth,  11  Wend.,  100;  17  id,  103;  Smith 
V.  Dann,  6  EiU,  543. 
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g  1545.  A  guarantor  of  payment  or  performance  is  J**^"*2ir- 
liable  to  the  guarantee  immediately  upon  the  default  JJeJtorperl 
of  the  principal,^  and  without  demand  or  notice.*         tormance. 

/  *  Van  Rensselaer  v.  Miller,  EtU  <k  D.  Supp.,  237 ;  Bank  of 

N.  Y.  V.  Livingston,  2  Johnt.  Cos.,  409  ;  Loveland  v. 
Shepard,  2  Eill,  139 ;  Moakley  v.  Riggs,  19  Johns.^  69 ; 
Grant  v,  Hotchkiss,  26  Barb.,  63 ;  Thomas  v.  "Woods, 
4  Ck>w.,  173 ;  Backus  v.  Shipherd,  11  Wend.,  629. 
*  Brown  v.  Curtis,  2  K  Y.,  225 ;  Allen  v.  Rightmere,  20 
Johns.,  365 ;  Clark  v.  Burdett,  2  Eall,  197 ;  Kemble 
V.  Wallis,  10  Wend.,  374;  Morris  v.  Wadsworth,  11 
id.,  100;  17  id.,  103;  Mackensie  v.  Farrell,  4  Bosw., 
192;  Sterns  v.  Marks,  35  Barb.^  565;  TValton  v, 
Mascall,  13  M.  &  W,  452. 

S  1646.  Where  one  ffuaranties  a  conditional  obli-  Liability 

**'  ^  upon  goar- 

gation,  his  liability  is  commensurate  with  that  of  JJ^^fJo^ 
the  principal,  and  he  is  not  entitled  to  notice  of  the  owigation. 
default  of  the  principal,  unless  he  is  unable,  by  the 
exercise  of  reasonable  diligence,  to  acquire  infor- 
mation of  such  default,  and  the  creditor  has  actual 
notice  thereof. 

Douglass  V.  Howland,  24  Wend,,  35. 

g  1547.  The  obligation  of  a  guarantor  must  be  obligation 
neither  larger  in  amount  nor  in  other  respects  more  JiS[°^j^' 
burdensome  than  that  of  the  principal ;  and  if,  in  its  JJji^^** 
terms,  it  exceeds  it,  it  is  reducible  in  proportion  to 
the  principal  obligation. 

Code  Napoleon,  2013. 

S  1548.  A  guarantor  is  not  liable  if  the  contract  Guarantor 

**^  .        ^  not  liable. 

of  the  pnncipal  is  unlawful ;  but  he  is  liable  not-  "^Sa^^^ 
withstanding  any  mere  personal  disability  of  the 
principal,  though  the  disability  be  such  as  to  make 
the  contract  void  against  the  principal. 

Kimball  v.  Newell,  7  Eill,  116;  Swift  v.  Beers,  3  Jkmo^ 
70 ;  Ledeliey  v.  Powers,  25  How,  Pr.,  240. 
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ARTICLE  V. 

CONTINUING  GUABUmr. 

Saonov  1549.  Oontmuing  guaranty,  what 
1550.  Reyocatioii. 

JSS^g;*       §  1549.  A  guaranty  relating  to  a  future  liability  of 
^^^         the  principal,  under  successive  transactions,  which 
either  continue  his  liability  or  from  time  to  time 
renew  it  after  it  has  been  satisfied,  is  called  a  continu- 
ing guaranty. 

See  Agawam  Bank  v.  Strever,  18  ^  K,  502;  Rindge  «u 
Judson,  24  K.  7.,  64;  Gates  v.  McKee,  13  K.  T^ 
232. 

In  general  an  agreement  to  be  responsible  for  goods 
delivered  to  a  third  person,  will  not  be  deemed  a  con- 
tinning  undertaking,  unless  its  language  dearlj  indi- 
cates that  such  was  the  intention  of  the  parties  (Dixon 
V.  Frazee,  1  R  D,  Smith,  32 ;  PeDows  v,  Frentias,  S 
Den,f  512;  Whitney  v.  Groot,  24  Wend..,  82). 

BtTDcatton.  g  1550.  A  Continuing  guaranty  may  be  revoked  at 
any  time  by  the  guarantor,  in  respect  to  future  trans- 
actions, unless  there  is  a  continuing  consideration  as 
to  such  transactions,  which  he  does  not  renounce. 

Offord  V.  Dayies,  12  C.  R  [H  S.],  748.  There  seems  no 
sufficient  reason  for  preserving  the  exception  in  the 
case  of  guaranties  under  seal,  as  to  which,  see  HasseU 
V.  Long,  2  M.  i&  Seho.,  363,  370 ;  Calvert  v.  Gordon, 
*l  Rik  Or.,  809. 


ARTICLE  VI. 

XXONBBATION  OF  GUABAKrOBS. 

SaonoN  1551.  What  dealings  with  debtor  exonerate  guarantor. 

1552.  Yoid  promises. 

1553.  Rescission  of  alteration. 

1554.  Part  performance. 

1555.  Delaj  of  creditor  does  not  discharge  guarantor. 

1556.  Guarantor  indemnified  bj  the  debtor,  not  exonerated. 

1557.  Discharge  of  principal  by  act  of  law  does  not  discharge 

guarantor. 
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g  1651.  A  guarantor  is  exouerated,  except  so  fai  ^•*42^' 
as  he  may  be  indemnified  by  the  principal,*  if  by  any  Jj^*^/^ 
act  of  the  creditor,*  without  the  consent  of  the  guar- 
antor,^ the  original  obligation  of  the  principal  is 
altered^  in  any  respect,*  or  the  remedies  or  righta  of 
the  creditor  against  the  principal,^  in  respect  thereto* 
in  any  way^  impaired'  or  suspended.* 

*  Moore  v.  Paine,  12  Wend.y  123. 

*  Bowery  Savings  Bank  v.  Clinton,  2  Sand/.^  113;  Storm 

V.  Waddell,  2  Sandf,  CK,  494.  See  g  1557. 

*  Of  course  the  consent  of  the  guarantor,  at  or  before 

the  time  of  altering  the  contract,  makes  the  altera- 
ration  binding  upon  him  (N.  H.  Savings  Bk.  v.  Colcord, 
15^.  jGT.,  119;  Solomon  v.  Gregory,  4  Harrisov^  112; 
Sujdam  v.  Vance,  2  McLeany  99 ;  La  Farge  v,  Herter 
11  Barb.y  159).  And  his  assent,  after  the  alteration, 
revives  his  liability  (Smith  v.  Winter,  4  M,  <fc.  TT., 
454;  Mayhew  v,  Crickett,  2  Svaanst,  193).  An 
authority  to  "compound"  a  debt  warrants  an 
extension  of  time  (Cowper  v.  Smith,  4,M.db  W!,  519). 

*  The  general  rule  is  that  a  material  alteration  of  the 

contract,  made  between  the  creditor  and  the  princi- 
pal debtor,  without  the  consent  of  the  surety,  dis- 
charges the  latter.  Woodworth  v.  Bank  of  America 
(19  Johna.^  330),  is  a  leading  case  on  the  subject 
In  that  case  a  promissory  note  was  made  and  in- 
dorsed for  the  accomodation  of  the  maker,  dated  at 
Albany,  where  the  parties  resided.  After  indorsing 
the  note  in  blank,  the  indorser  returned  it  to  the 
maker,  who,  without  the  consent  of  the  indorser, 
wrote  and  signed  in  the  margin  a  memorandum ; — 
"  payable  at  the  Bank  of  America."  The  note  was 
discounted  by  the  Bank  of  America,  and  payment 
was  there  demanded,  at  maturity,  and  notice  of  non- 
payment given  to  the  indorser.  It  was  held  that  the 
alteration  discharged  the  indorser.  See  also  upon 
the  same  rule,  Ludlow  v.  Simond,  2  Cai,  Cas,^  1; 
Henderson  v.  Marvm,  33  Barh^  297;  S.  C,  11 
Ahh,  Ft.,  142;  Bagley  v.  Clarke,  7  Bosw.,  94; 
Dewey  v.  Beed,  40  Barb,^  16.  In  the  last  men- 
tioned case  a  note  was  drawn  payable  "with 
interest;"  and  in  that  form  was  signed  by  the  de- 
fendant as  surety.  After  it  was  executed  by  him 
it  was  altered,  by  agreement  between  the  holder  and 
principal  maker,  but  without  the  knowledge  or  oon- 
sent  of  the  surety,  by  adding  to  it  the  following 
words :  "  interest  to  be  paid  semi-annually."  It  was 
held  that  this  alteration  discharged  the  surety. 
The  surety  is  exonerated,  even  though  th*  prinoi- 
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pal  becomes  liable  under  the  contract  as  it  origmaDj 
stood  (Bonar  v.  Macdonald,  Z  Kof  L.  Cas^  226). 
•  A  question  has  been  suggested  whether  this  rule  should 
not  be  qualified  so  as  to  prevent  the  surety  from 
claiming  a  discharge  through  an  alteration  in  the 
principal  contract  not  assented  to  bj  him,  if  the 
court  or  jury  were  of  opinion  that  it  operated  to 
benefit  him.  This  qualification  of  the  surety's  right 
to  a  discharge,  finds  some  support  in  the  language 
of  the  New  York  Common  Pleas  in  Ogden  v.  Rowe 
(3  K  D.  SmUh,  312).  The  defendant  in  that  case  was 
surety  for  rent  due  on  a  lease.  By  the  terms  of  the 
original  lease  the  rent  was  payable  quarterly;  but 
the  tenant,  by  his  subsequent  request,  was  permitted 
to  pay  monthly.  The  court  say :  "  It  is  now  insisted 
that  accepting  the  payment  of  rent  montlily  was  an 
alteration  of  the  lease  of  the  landlord,  which  dis- 
charged the  surety.  This  daim  cannot  be  sustained, 
for  two  reasons :  First,  the  proof  did  not  show  any 
bmding  agreement  to  pay  and  accept  monthly;  and 
second,  the  acceptance  of  the  rent,  before  it  became 
due,  by  the  terms  of  the  lease,  was  in  ease  of  the 
surety,  and  did  not  in  any  wise  alter  the  nature  or 
extent  of  his  obligation ;  it  rather  reduced  the  prob- 
ability that  he  would  be  liable  at  all,  by  reducing  the 
amount  in  arrear.  As  well  might  a  surety  on  a  bond 
for  the  payment  of  money  at  the  expiration  of  one 
year,  claim  that  he  is  discharged  because  at  the  end  of 
six  months  the  obligee  consented  to  receive  from  the 
principal  debtor  one-half  the  sum  secured  to  bo 
paid." 

The  result  reached  was  doubtless  correct,  for  the 
reason  that  the  facts  amounted  only  to  part  payment, 
and  did  not  show  a  case  of  alteration  of  the  origintl 
obligation.  But  a  careful  examination  of  the  autho- 
rities, and  a  consideration  of  the  grounds  of  a  surety's 
liabUity,  have  convinced  the  commissioners  that  the 
suggestion  that  an  alteration  of  the  principal  con- 
tract, though  never  assented  to,  may  be  disregarded 
if  perceived  to  operate  in  favor  of  the  surety,  is  in- 
admissible. The  obligation  of  a  surety  is  founded 
in  his  contract;  and  it  is  a  contract  which,  upon  well 
recognized  principles  is  to  be  construed  favorably  for 
him.  His  assent  is  an  essential  element  in  this  con- 
tract, and  an  essential  ground  of  his  obligation. 
There  is  no  more  propriety  in  permitting  his  princi- 
pal and  the  creditor  to  modify  his  contract  without 
his  assent,  and  upon  the  mere  ground  of  a  benefit 
thereby  done  him,  by  modifying  the  contract  between 
themselves  for  which  he  stands  sponsor,  than  there 
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would  be  in  allowing  one  person  to  enter  into  an 
original  engagement  for  another,  without  his  assent, 
and  in  holding  the  latter  as  a  contracting  party,  on 
the  g^und  of  anticipated  benefit  to  him.  The  pre- 
sumpiion  of  assent  maj  well  be  aided  by  the  fact  of 
a  benefit  to  be  derived.  But  it  is  the  assent,  and  not 
the  benefit,  which  after  all  constitutes  the  contract 
The  surety  has  the  right  to  judge  for  himself^  and 
beforehand,  whether  the  proposed  change  in  his  obli- 
gation is  for  his  benefit  or  not ;  and  the  opinion  of  a 
judicial  tribunal,  taken  after  the  fact,  cannot  safely 
be  substituted  for  the  judgment  of  the  party  inter- 
ested. 

It  is  settled  that  the  creditor,  after  he  has  altered 
the  obligation  of  the  principal  debtor,  will  not  be 
allowed  to.  hold  the  surety  by  showing  that  the 
change  made  was  not  pr^vdidal  to  the  latter.  This 
negative  answer  to  the  surety's  objection  is  clearly 
insufficient  Thus  in  Birckhead  v.  Brown  (5  HiU^ 
634,  640;  afld.,  2  Den,,  375),  the  court  say:  "The 
doctrine  is  a  familiar  one  that  a  surety  can  only  be 
charged  where  the  case  is  brought  within  the  very 
terms  of  his  contract  *  *  *  (Courts  are  not  at 
liberty  to  speculate  upon  the  question  whether  the 
surety  has  or  has  not  been  injured  by  a  departure 
from  the  terms.**  To  the  same  effect,  see  Newton  v. 
Chorlton,  10  Hare,  646 ;  2  Drewry,  333 :  Calvert  v. 
London  Dock  Co.,  2  Keen,  638.  See  aTso  a  strong 
intimation  that  an  alteration  even  to  the  benefit  of 
the  surety  wotild  discharge  him,  in  Blest  v.  Brown, 
8  Jur.  [N.  S.\  602. 

In  Dobbin  v.  Bradley  (17  Wend.,  422),  the  defend- 
ant  guaranteed  the  paper  of  Smith  to  be  made  pay- 
able at  a  particular  bank.  Smith  gave  his  note  to 
the  plaintiff's,  in  the  course  of  the  business  mentioned 
in  the  guaranty,  but  made  it  payable  generally,  or  in 
other  words,  without  specifying  any  place  of  pay- 
ment And  although  the  note  was  deposited  in  the 
particular  bank  before  it  came  to  maturity,  it  was 
held  that  the  defendant  was  not  liable.  The  court 
refused  to  go  into  the  inquiry  whether  the  surety 
had  been  injured,  saying  it  was  enough  that  the 
^ase  did  not  come  within  the  terms  of  the  contract 
InColemardv.  Lamb  (15  Wend.,  329,  332),  the  court, 
commenting  on  an  alteration  in  the  original  agree- 
ment, say :  "  A  new  contract  was  thus  made  between 
the  principal  parties,  without  the  consent  of  the 
surety,  and  one  for  which  he  had  never  agreed  to  bo 
responsible.  The  arrangement  was  one  which  might 
not  improbably  prove  prejudicial  to  the  surety.  But 
it  is  unnecessary  to  speculate  upon  the  oonsequenoes 
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which  were  likely  to  result  from  the  new  i 
made  with  the  prindpaL  It  is  enough  that  a  new 
agreement  obligatory  upon  the  parties  to  it^  was 
actually  made;  and  as  this  was  done  without  the 
consent  of  the  surety  there  can  be  no  doubt  that 
he  was  discharged  from  all  further  liability.'*  See  to 
the  same  effect  Miller  v.  McCan,  1  Paige,  451. 

In  Bonser  v.  Coz  (4  Beavan,  379;  6  id^  110),  A. 
agreed  to  become  surety  for  B.  for  the  repayment  of 
an  advance  to  be  made  in  the  shape  of  a  draft  at 
three  months.  The  advance  was  made  by  an  imme- 
diate payment ;  and  it  was  held  that  the  surety  was 
discharged. 

The  reason  for  the  rule  which  prohibits  a  surety 
to  be  holden  simply  because  the  alteration  was  not 
injurious  to  him — viz. :  that  his  assent  to  be  surety 
upon  the  altered  agreement  is  needed  to  constitute 
him  one — is  equally  valid  to  forbid  that  he  should 
be  holden  because  the  modification  is  tiioaght  co 
tend  to  his  benefit ;  except  indeed  that  there  wiU  be 
cases  in  which  the  fact  that  it  was  beneficial  may  aid 
other  circumatMices  to  satisfy  the  jury  of  the  fact 
of  assent  This  principle  is  unaffected  by  the  seo- 
tion  in  the  text. 

Cases  enforcing  the  general  rule  that  modificatioof 
of  the  principal's  contract  will  discharge  the  suretyi 
in  which  the  particular  question  of  injury  or  benefit 
to  the  surety  from  the  change  did  not  arise,  are 
Rathbone  v.  Warren,  10  Johns,,  587 ;  Bangs  v.  Strong; 
7  JJtZ2,  250,  affirming  S.  C,  10  Paige,  11 ;  Coleman  v. 
Wattle,  BK  Y.,U, 

The  decisions  in  Shufeldt  v,  Gustin  (2  K  D,  SimA, 
67),  and  Ogden  t;.  Sanderson  (3  ki,  166),  rest  upon  the 
ground  that  the  negotiations  between  Hie  creditor 
and  the  principal  debtor  had  never  reached  the  point 
of  a  binding  agreement  changing  the  original  obli- 
gation. 

*  Reynolds  v.  Ward,  6  Wend,,  501 ;  HaU  v.  Constant,  S 

ffaU,  185;  Gahn  t;.  Niemcewicz,  11  Wend,,  312,  aff'g 
S.  C,  3  Paige,  614;   Newsam  v.  Pinch,  25  Barb^ 
175. 
'  Bangs  V.  Strong,  7  ffiU,  250,  aff'g  S.  C,  10  Paige,  IL 

*  Hall  V.  Constant,  2  ffaU^  185;  Vilas  v,  Jones,  1  K.  Y. 

274,  affirming  S.  C,  \^\Paige,  76;  Bower  v.  Tear^ 
mann,  3  I>twU>,  378. 

*  Smith  V.  Townsend,  25  N,  T.,  479 ;  Huffinan  v  Hulbnrt, 

13  Wend,,  377;  Draper  v.  Trescott,  29  Barb,,  401; 
Henderson  v.  Marvin,  31  Barb,,  297 ;  Hart  v,  Hud- 
son, 6  Duer,  294 ;  Cross  v,  Sprigg,  2  Macn.  dk  0,, 
113;  Bank  of  Ireland  v.  Beresfbrd,  6  Dow,  233; 
Combe  v.  Woolf;  8  Bkng.,  156;  Hinuf.  k  ICsdL  Bk. 
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V.  Bank  of  Penna.,  7  WaOa  ds  3.,  335 ;  McComb  v, 
Kittridge,  14  Ohio,  348 ;  Brigham  v.  Wentworth,  11 
OuaJi.,  123;  Greely  v.  Dow,  2  Jfcfc.,  176;  Fowler  v. 
Brooks,  13  K.  R,  240 ;  Uhler  v.  Applegate,  26  Fenn. 
Si^  140;  Lime  Rock  Bank  v.  Mallett,  34  Me.,  647; 
Dork>n  v.  Christie,  39  Barb.,  610;  and  compare 
Wright  V.  Storrs,  6  Bosw,,  600 ;  Tajlor  v.  Allen,  36 
Air6.,  294. 

It  has  been  held  that  a  mere  covenant  not  to  we 
the  debtor,  reserving  the  right  to  sue  tlie  sureties, 
does  not  discharge  them  (Price  v.  Barker,  4  £1  <fc  B., 
760;  Kearsleyt;.  Cole,  16  IT.  <fc  W.,  128;  see  Sohier 
V,  Loring,  6  Cus?l,  544).  As  an  original  question, 
however,  the  propriety  of  this  exception  has  been 
doubted.  And  the  contrary  was  held  in  Austin  v. 
Dorwin,  21  Verm.,  38 ;  Dickerson  t;.  Commissioners, 
Ac,  6  Ind.,  128.  See,  however,  Hubbell  v.  Carpenter, 
5  X  K,  171.  An  agreement  between  the  creditor 
and  a  third  person  to  give  time  to  the  debtor,  does 
not  discharge  the  surety  (Frazer  v,  Jordan,  %  Et  A 
Bl.,  303). 


promiSM. 


5  1552.  A  promise  by  a  creditor,  which  for  any  void 
cause  is  void,  or  voidable  by  him  at  his  option,  does 
not  alter  the  obligation  or  suspend  or  impair  the 
remedy,  within  the  meaning  of  the  last  section. 

Hall  V.  Constant,  2  EaM,  185 ;  Bangs  v.  Strong,  10  Paige^ 
11;  Yilas  v.  Jones,  1  N.  F.,  274;  compare  Draper  v. 
Trescott,  29  Barb.,  401 ;  also  Kellogg  v.  Ohnsted,  26 
N,  F.,  189.  In  the  last  mentioned  case  it  is  held  that 
a  promise  by  a  debtor  that  he  will  not  pay  a  debt,  then 
overdue,  until  a  future  day  named,  and  that  he  will 
then  pay  the  same  with  interest,  is  not  a  good  con- 
sideration for  a  promise  by  the  creditor  to  extend  the 
time  for  payment. 

S  1553.  The  rescission  of  an  agreement  altering  setdMioa 
the  original  obligation  of  a  debtor,  or  impairing  the  So£**^ 
remedy  of  a  creditor,  does  not  restore  the  liability  of 
a  guarantor  who  has  been  exonerated  by  such  agree- 
ment. 

Dewey  v,  Beed,  40  Barb^  16 ;  see  Bonar  v.  Macdonald, 
ZELof  L.  Cos.,  227. 


g  1554.  The  acceptance,  by  a  creditor,  of  any  part 
thing  in  partial  satisfaction  of  an  obligation,  reduces  ^'^^ 
the  obligation  of  a  guarantor  thereof,  in  the  same 
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measure  aa  that  of  the  principal,  but  does  not  other* 
wise  affect  it. 

To  this  extent  the  doctrine  of  Ogden  v.  Rowe  (see  note 
to  section  1551)  may  be  admitted.  See  also  Ellis 
V.  McCormick,  1  EOL,  313. 

Mff^  g  1555.  Mere  delay  on  the  part  of  a  creditor  to 
JJ3^  proceed  against  the  principal,  or  to  enforce  any  other 
*'''~*"-    remedy,  does  not  exonerate  a  guarantor. 

Williams  v.  Townsend,  1  Bosw.j  411;  Albany  Dutch 
Church  V.  Vedder,  14  TTend.,  165 ;  Sailly  v.  Ehnore,  2 
PaigCj  497 ;  Daniels  v.  Patterson,  3  K,  Z,  47  j  Schroep- 
pell  V,  Shaw,  3  Ni  K,  446,  aflf'g  S.  C,  6  Barb^  680; 
Goldsmith  v.  Brown,  35  JBarh,,  484;  Miller  v.  Stem,  2 
Penn.  St.,  286;  Shook  v.  State,  6  /nd,  113;  Nichols  v. 
McDowell,  14  B.  Monr.,  6 ;  Hoyt  v,  French,  4  FbOer 
[N,  R\  198;  Hunter  v.  Jett,  4  Ramd.,  104;  Sawyer 
V,  Patterson,  11  Ala,  \N.  S.\  523 ;  CJlarke  Co.  v,  Covmg- 
ton,  26  Mi88.^  470;  Hunt  v,  Bridgham,  2  Pick,,  581. 

chianntor       g  1556.  A  guarantor,  who  has  been  indemnified  by 
bj  the        fhe  principal,  is  liable  to  the  creditor  to  the  extent 
of  the  indemnity,  notwithstanding  that  the  creditor, 
without  the  assent  of  the  guarantor,  may  have  modi- 
fied the  contract  or  released  the  principal. 

ICoore  V,  Paine,  12  Wend.,  123 ;  Pratt  v,  Adams,  7  Paig*, 
615 ;  Ten  Eyck  v.  Hohnes,  3  Scm^.  Ch^  428 ;  Smith 
V,  Steele,  25  F«r77k,  427. 

iMsdiam  §  1557.  A  guarantor  is  not  exonerated  by  the  di»- 
uVdoM  charge  of  his  principal  by  operation  of  law,  without 
^^      the  intervention  or  omission  of  the  creditor. 

•'**'*^***'*  Bowery  Sayings  Bank  v.  Ginton,  2  8an^^  113;  Storm  ft 

WaddeU,  2  Sandf.  OL,  494. 


notexone- 
ntMl. 
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OHAPTEE  n. 

SUKBTTSHIP. 

Abticlb     L  Who  are  sureties. 

n.  Liability  of  sureties. 

IIL  Bights  of  sureties, 

rv.  Bights  of  creditors. 

y.  Letter  of  credit 

ARTICLE  I. 

WHO  ABX  SUBBTIE8. 

SionoR  1658.  SuretjT,  what 

1669.  Apparent  prindpal  maj  show  that  he  is  surety. 

S  1558.  A  surety  is  one  who,  at  the  request  of  *g{^« 
another,  and  for  the  purpose  of  securing  to  him  a 
b^iefit,^  becomes  responsible  for  the  performance  by 
the  latter  of  some  act  in  favor  of  a  third  person,  or 
hrpothecates  property  as  security  therefor.^ 

^The  common  definition  of  a  surety  (see  Webster's, 
Wharton's  and  Burrill's  Dictionaries),  cannot  be  dis- 
tinguished from  that  of  a  guarantor,  and  clearly 
covers  the  case  of  an  indorser.  But  an  inderser  is 
not  necessarily  a  surety  (Pitts  v.  Congdon,  2  ^  71, 
352 ;  Hurd  v.  Little,  12  Mom^  502X  nor  is  a  guarantor, 
although  their  rights  are  in  some  important  respects 
alike. 

The  distinction  between  a  surety  and  a  mere 
guarantor  is,  that  the  former  enters  into  the  con- 
tract  primarily  for  the  benefit  of  the  debtor,  while 
with  the  latter  the  benefit  of  the  principal  debtor 
is  no  material  part  of  the  inducement  to  him  to  coih 
tract 

*yartie  v.  Underwood,  18  Bairb^  661;  Gahn  v.  IHem* 
cewicz,  11  Wend,,  312;  3  Paigt,  614* 

%  1559.  One  who  appears  to  be  a  principal,  whether  ^^^ 
by  the  terms  of  a  written  instrument,  or  otherwise,  gSJsS^ 
may  show  that  he  is  in  fact  a  surety,  except  as  against 
persons  who  have  acted  on  the  faith  of  his  apparent 
character  of  principal. 
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80  held  as  between  the  parties  themselTes  (Rouse  «. 
Whited,  25  K.  F.,  170;  Barrj  v.  Ransom,  UicL^UQ; 
Griffiths  v.  Heed,  21  WeruL,  502);  and  so  as  to  third 
persons  in  equity  (Hollier  v.  Eyre,  9  Clark  <fc  Fin^  1 ; 
Davies  v.  Stainbank,  6  De  O.,  M.  dt  (7.,  679).  At  common 
law,  the  rule  excluding  oral  evidence  to  vary  a  written 
contract  excluded  evidence  to  show  that  the  apparent 
principal  was  a  surety  (Harrison  v.  Courtauld,  Z  R  ^ 
Ad.f  36;  Fentum  v.  Pococic,  5  Tbunt,  192;  see,  how- 
ever, Artcher  v.  Doug^ss,  5  Denw^  509);  and  upon 
the  authority  of  these  cases  alone  —  the  decisions  in 
equity  not  being  cited  by  counsel  on  either  side — the 
same  rule  has  been  followed  in  a  recent  case  in  this 
state  (Howard  Banking  Co.  v.  Welchman,  6  Bosw^ 
280).  The  fusion  of  law  and  equity  in  this  state  has 
superseded  the  common  law  rule.  In  England,  since 
eqqitable  defenses  have  been  admitted  in  common  law 
courts,  the  equitable  rule  has  been  followed  and  defined 
as  in  the  text,  by  all  the  judges  (Pooley  v.  Harradine^ 
*l  ELdkBl,  431 ;  Greenough  v,  McClelland,  2  El  A  El, 
424;  6  Jw,  [N.  S,\  772;  30  L.  J,  [Q.  A],  16;  Taylor 
V.  Burgess,  5  MurlsL  ilk  K,  1).  And  see  Mohawk 
and  Hudson  River  R.  R.  Co.  t7.  Costigan,  2  Sandf, 
Ch.j  306 ;  Artcher  v,  Douglass,  5  DeniOf  509.  Compare 
Casey  v.  Brabason,  10  Abb,  Py*.,  368 ;  Gahn  v.  Niemce- 
wicz,  11  PTewd,  312;  Elwood  r.  Diefendorf;  6  Barb.t 
398;  Chester  v.  Bank  of  Kingston,  16  ^.  F,  336. 
The  same  rule  is  established  in  Massachusetts  (Weston 
V.  Chamberlain,  7  Oueh^  404;  Carpenter  v.  King,  9 
Mete,,  511 ;  Harris  v.  Brooks,  21  JPkk.,  195.) 


ARTICLE  n. 

UABILITr  OF  SUBBTIES. 

SicnOH  1560.  Limit  of  surety^s  obligation. 

1561.  Rules  of  interpretation. 

1562.  Judgment  against  surety  does  not  alter  the  relation. 

1563.  Surety  exonerated  by  performance  or  offer  of  performance. 

1564.  Surety  discharged  by  certain  acts  of  the  creditor. 

Limit  of         g  1560.  A  surety  cannot  be  held  beyond  the  ex- 
obugatkm.   press  torms  of  his  contract,^  and  if  such  contract  pre- 
scribes a  penalty  for  its  breach,  he  cannot  in  any 
case  be  liable  for  more  than  the  penalty.* 

*  Ludlow  V.  Simond,  2  Cai,  Cos,,  1 ;  Walsh  v.  Baflie,  10 
Johns.,  180;  Penoyer  v.  Watson,  16  id,  100;  see 
also  Manhattan  Gas  Light  Co.  v.  Ely,  39  Bcerb.,  1*74; 
25  Eaw.  Fr.,  237. 
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*  Clark  V.  Bush,  3  Chw.^  151 ;  Tunison  v,  Cramer,  2  SouffL, 

498;  Bee  Fairlie  v,  LawBon,  6  Cow^  424 ;  Bayner  v. 
Clark,  7  JBarb,^  681;  Dickerson  v.  Cook,  8  Duer, 
824. 

S  1561.  In  interpreting  the  terms  of  a  contract  of  Baietor 
suretyship,  the  same  rules  are  to  be  observed  as  in  ttoa- 
the  case  of  other  contracts. 

Gates  V.  McKee,  18  K  JI,  232.  See  also  Buggies  v.  Hol- 
den,  3  TTcnd,  216;  Bochester  City  Bank  v.  Elwood, 
21  N.  T.,  88. 

5  1562.  Notwithstanding  the  recovery  of  judgment  Jndgnent 
by  a  creditor  against  a  surety,  the  latter  still  occupies  J^if^^ 
the  relation  of  surety.  .  ^Su^ 

Lafarge  v.  Herter,  11  Barh.^  169;  and  see  S.  C,  9  3^  K, 
241;  Hubbellv.  Carpenter,  6  Barb.,  680;  and  see  S. 
C,  6N.T^  111;  compare  Bangs  v.  Strong,  *l  BiU,  250 ; 
Schroeppell  v,  Shaw,  3  K  F.,  446;  aflf'g  a  C,  6  Barb., 
680;  Bay  V.  Tallmadge,  6  Johns.  Ch.^  305;  Boughton 
V,  Bank  of  Orleans,  2  Barb.  0?k,  458 ;  rev*g  S.  C,  2 
id.,  484;  Storms  v.  Thorn,  3  Barb.,  814.  But  see,  to 
the  contrary,  Jenkins  v»  Bobertson,  2  Drewry,  351. 

S  1563.  Performance  of  the  principal  obligation,  or  snwty 
an  offer  of  such  performance,  duly  made,  whether  by  ^g^^ 
the  principal^  or  by  another  person,*  exonerates  a  JJ^J^J^f 
surety.  •'^ 

*  Elroendorph  v.  Tappen,  6  Johns.,  1*76. 

'  This  rule  seems  just,  though  not  f\illy  supported  by  any 
express  decision.  As  between  the  creditor  and  the 
principal  debtor,  the  former  is  not  bound  to  accept 
payment  fh>m  a  stranger,  but  as  respects  the  surety, 
he  ought  to  do  so. 

S  1564.  A  surety  is  exonerated :  sarttj   , 

1.  In  like  manner  with  a  guarantor;  MtTojrtiM 

2.  To  the  extent  to  which  he  is  prejudiced  by  any 
act  of  the  creditor  which  would  naturally  prove 
injurious  to  the  remedies  of  the  surety  or  inconsis- 
tent with  his  rights,^  or  which  lessens  his  security  ;• 
or, 

3.  To  the  extent  to  which  he  is  prejudiced  by  an 
omission  of  the  creditor  to  do  anything,  when  re- 
quired by  the  surety,  which  it  is  his  duty  to  do.' 


ortditor. 


Digitized  by  VjOOQIC 


470  THE  CIVIL  CODE 


'  SohroeppeUv. Shaw, 3M  K, 446, aff'g 8. 0., 5  Air5n 68QL 
•  Gen.  Steam  Nav.  Co.  v.  Rolt,  6  a  B.  [Ni  S.],  650 ; 

Pledge  V.  Buss,  K  R,  V,  Johns.,  663. 
'  The  rule  in  this  state  is  that  if  a  surety  requests  Um 
creditor  to  proceed  against  the  principal  at  a  tin^ 
when  the  latter  is  solvent,  and  the  creditor  neglects 
so  to  do,  and  the  principal  subsequentlj  becomes 
insolvent,  the  surety  is  exonerated  (King  v.  Baldwin, 
17  Johns..,  384;  Remsen  v.  Beekman,  25  N.  E,  652). 
And  in  the  last  mentioned  case  it  is  held  that  want 
of  notice  to  the  creditor  of  (acts  tending  to  show 
that  the  delay  was  likely  to  prove  ix^urious  to  the 
surety,  makes  no  difference. 

It  has  been  said,  in  some  cases,  that  a  creditor  ia 
bound  to  deal  in  the  highest  good  faith  with  a  surety, 
and  must,  if  consulted  by  one  intending  to  become  a 
surety  for  any  daim  of  such  creditor,  actual  or  possi- 
ble, make  a  full  disdosure  to  him  of  all  drcumstanoes 
which  would  be  likely  to  affect  his  determination 
(Owen  17.  Homan,  3  MaciL  da  G.,  378;  see  BaHton 
V.  Mathews,  10  Clark  &  F.,  934;  Pidcock  v.  Bidiop» 
^B.di  Or.,  605;  Etting  v.  Bank  of  IT.  S.,  WWhsaL, 
69) ;  but  on  a  review  of  most  of  these  anthorities, 
this  doctrine  has  been  denied  (North  British  Ins.  Oo. 
V.  Uojd,  10  Eech.,  623;  Pledge  v.  Buss,  K  B.  V, 
Johns.,  663 ;  see  Hamilton  v.  Watson,  12  Clark  d  F,, 
109;  Wythes  v.  Labouchere,  6  Jur.  [K.  S.I  499). 


ARTICLE  m. 

BIGHTS  OF  SXTBETIES. 

Bmmxm  1665.  Surety  has  rights  of  guarantor. 

1666.  Surety  may  require  the  creditor  to  proceed  against  tfa« 
principal. 

1567.  Surety  may  compel  principal  to  perform  obUgatioD,  when 

due. 

1568.  A  principal  bound  to  reimburse  his  surety. 

1569.  The  surety  acquires  the  right  of  the  creditor. 

1570.  Surety  entitled  to  benefit  of  securities  held  by  creditor. 
1671.  The  property  of  principal  to  be  taken  first 

fSw?oV*       S  1566.  A  surety  haa  all  the  rights  of  a  guarantor, 
guarantor.    ^^^Jiethor  he  bocomes  personally  responsible  or  not 

Yartie  v.  Underwood,  18  Barb.,  661;  Gahn  v.  Niem- 
cewicz,  11  Wend.,  612. 

SSSS'e^e      S  156p.  A  surety  may  require  his  creditor  to  pro- 
et^totto   ^j^^  against  the  principal,  or  to  pursue  any  other 
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remedy  in  his  power  which  the  surety  cannot  him-  j_i^^^,j^ 
self  pursue,  and  which  would  lighten  his  burden ;  P'inc*p^ 
and  if  in  such  case  the  creditor  neglects  to  do  so,  the 
surety  is  exonerated  to  the  extent  to  which  he  is 
thereby  prejudiced. 

This  is  the  settled  rule  in  this  state  (Remsen  v,  Beekman, 
25  N:  K,  662;  Pain  v.  Packard,  13  Johm.,  174;  King 
V.  Baldwin,  17  Johru.^  384,  reversing  a  C,  2  Johns,  CTl, 
554;  see  Fulton  v.  Matthews,  15  Johru.^  433;  Valen- 
tine V,  Farrington,  2  Edup,^  53 ;  Warner  v.  Beardslej,  8 
WencL,  195;  Schroeppell  v.  Shaw,  3  N.  K,  446,  affirm- 
ing S.  C^  5  Bard.,  580).  There  is  some  yarianoe  on 
this  question,  in  the  decisions  of  other  states  (see  to 
same  effect  Wetzel  v.  Sponsler,  18  Perm,  SL^  460; 
Johnston  v.  Thompson,  4  Watts^  446 ;  State  v.  Reynolds, 
3  Mo.j  95 ;  Hogaboom  v,  Herriok,  4  Verm.j  131 ;  and  to 
the  contrary.  Bellows  v.  Lovell,  5  Pick.,  307 ;  Davis  v. 
Hnggins,  Z  IT,  R,  231). 

The  well  settled  rule  that  mere  delay  by  the  creditor  to 
pursue  the  principal  does  not  discharge  the  surety,  it 
recognized  by  section  1555  above. 

g  1567.  A  surety  may  compel  his  principal  to  per-  saretymay 
form  the  obligation  when  due.  pn!^^ 

to  perform 
Eanelaugh  v.  Hayes,  1  Vem.,  190 ;  see  Champion  v.  Brown,   obligation 

6  Johns.  Ch.^  398 ;  Antrobus  v.  Davidson,  3  Meriv.,  569, 

578 ;  Padwick  v.  Stanley,  9  Eare,  627. 

S  1568.  If  a  surety  satisfies  the  principal  obliga-  a  principal 
tion,  or  any  part  thereof,  whether  with  or  without  ^b^fis 
legal  proceedings,^  the  principal  is  bound  to  reim-  *"^* 
burse  what  he  has  disbursed,'  including  necessary 
costs  and  expenses  ^ ;  but  the  surety  has  no  claim  for 
reimbursement  against  other  persons,  though  they 
may  have  been  benefited  by  his  act,  except  as  pre- 
scribed by  the  next  section.^ 

*  Mauri  v.  Heffeman,  13  JohiM,,  58 ;  Yechte  v,  Brownell, 

8  Paige^  212. 

*  Bomiey  v.  Seely,  2  Wend.,  481 ;  Hunt  v.  Amidon,  4  EXa, 

345;  Jones  v.  Steinburgh,  1  Bcarh.  CK,  250;  Cobb  v. 
Titus,  10  N.  7.,  198;  Hunt  v.  Amidon,  4  HiO,  345; 
Seely  v.  Champlain,  4  Johns.,  461. 
'  Laws  of  1868,  506,  ch.  314,  §  3.  The  language  of  that 
act  is  somewhat  broader  than  that  employed  in  the 
text,  viz.:  "That  any  indorser  or  other  surety, 
and  any  assignee,  executor,  administrator  or  other 
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trustee,  shall  be  entitled  to  and  allowed  to  recorer 
from  his  principal  or  cestui  que  trust,  all  necessary 
and  reasonable  costs  and  expenses,  paid  or  incurred 
by  him  in  good  faith,  as  surety  or  trustee,  in  the 
prosecution  or  defense  in  good  faith  of  any  action  by 
or  against  any  assignee,  executor,  administrator  or 
other  trustee  as  such."  Previous  to  that  act  the 
decisions  in  this  state  were  to  the  effect  that  a  surety 
who  had  been  compelled  to  pay  the  debt,  might 
recover  firom  his  principal  the  costs  of  the  suit  for 
the  collection  of  it  (Elwood  v.  Diefendorf^  6  jBarb^ 
398;  Baher  v.  Martin,  3  Barb.^  694);  provided  no 
defense  was  interposed  by  the  surety,  but  the  costs 
claimed  were  the  mere  ordinary  costs  of  a  suit  not 
litigated.  But  that  he  could  not  recover  costs 
when  he  put  the  party  to  a  useless  expense  by 
defendmg  an  action  which  he  ought  not  to  have 
defended,  and  should  be  allowed  in  such  a  case 
only  the  costs  of  a  judgment  by  default  (Holmes 
v.  Weed,  24  Barb.,  646;  see  Hayden  v.  Caboi,  It 
Mass.,  169). 

Thejwety  g  1569.  A  surety,  upon  satisfying  the  obligation 
thStteditoJ  ^^  *^®  principal,  is  entitled  to  enforce  every  remedy 
which  the  creditor  then  has  against  the  principal,  to 
the  extent  of  reimbursing  what  he  has  expended;^ 
and  also  to  require  all  his  co-sureties  to  contribute 
thereto,  without  regard  to  the  order  of  time  in  which 
they  became  such.* 

*  Hayes  v.  Ward,  4  Johns.  C%.,  123;  Bullock  v.  Boyd, 

Eqffm.,  294;  Tan  Home  v.  Everson,  13  Barb.,  626; 
Cuyler  v.  Ensworth,  6  Paige,  32;  N.  Y.  State  Bank 
V.  Fletcher,  6  WencL,  85. 

•  Norton  v.  Coons,  3  jDcwtb,  130;  aff'd,  6  Ni  F.,  33;  com- 

pare Harris  v.  Warner,  13  Wend.,  400. 


Sttretj 
entitled  to 
benefit  of 
Becnrities 
held  by 
creditor* 


§  1570.  A  surety  is  entitled  to  the  benefit  of  every 
security  for  the  performance  of  the  principal  obliga- 
tion, held  by  the  creditor,^  or  by  a  co-surety,*  at  the 
time  of  entering  into  the  contract  of  suretyship,^  or 
acquired  by  him  afterwards,^  whether  the  surety  was 
aware  of  the  security  or  not.* 

*  Stirling^.  Forrester,  3  BUgTi,  6*76, 590;  Aldridiv.  Cooper, 

8  Ves.,  381. 

*  Ramsey  v.  Lewis,  30  Barb.,  403. 

*  Pledj^  V.  Buss,  H.RV.  Johns.,  663. 

*  Pearl  v.  Deacoa  24  Bew.,  186. 
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5  1571.  Whenever  property  of  a  surety  is  hypothe-  T^^^^^^ 
cated  with  property  of  the  principal,  the  surety  is  gk^JSrt. 
entitled  to  have  the  property  of  the  principal  first 
applied  to  the  discharge  of  the  obligation. 

Vartie  v.  Underwood,  18  Barb.,  661.  For  an  explanation 
of  the  use  of  the  word  "hypothecated,"  see  note  to 
§  1608. 


ARTICLE  IV. 

BIQHTS   OF  CBEDITOBS. 
SionoK  15*72.  Creditor  entitled  to  benefit  of  securities  held  bj  surety. 

51572.  A  creditor  is  entitled  to  the  benefit  of  every-  creditor 

^  *^      ODtitled  to 

thing  which  a  surety  has  received  from  the  debtor  by  5^*5*ti^ 
way  of  security  for  the  performance  of  the  obliga-  JJlS^f 
tion ;  and  may,  upon  the  maturity  of  the  obligation, 
compel  the  application  of  such  security  to  its  satis- 
faction. 

Vail  V,  Foster,  4  K.  F.,  312;  Martin  v,  OampbeU,  29 
Barb.f  188 ;  Pratt  t;.  Adams,  7  Paige,  616 ;  Ten  Eyck 
V.  Holmes,  3  San^f.  Ch,  428 ;  Lea  v.  Hinton,  6  De  Gt 
M.  <fe  a,  823;  Wright  v.  Morley,  11  Vea.,  12.  This  is 
so,  whether  the  creditor  has  knowledge  of  the  security 
or  not  (Kramer's  Appeal,  37  Pewi.  St,  71). 


ARTICLE  V. 

UBTTEB  OF  CBBDIT. 

fiKmOH  1573.  Letter  of  credit,  what 

1574.  How  addressed. 

1575.  Liability  of  the  writer. 

.    1576.  Letters  of  credit  either  general  <xe  spedaL 

1577.  Nature  of  general  letter  of  credit 

1578.  Extent  of  general  letter  of  credit 

1579.  A  letter  of  credit  may  be  a  continuing  guaranty. 
•               1580.  When  notice  to  the  writer  necessary. 

1581.  The  credit  given  must  agree  with  the  terms  of  the  letter. 

S1573.  A  letter  of  credit  is  a  written  instrument,  Letter  or 
credit, 

addressed  by  one  person  to  another,  requesting  the  what 

60 
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Howad- 
diMMd. 


LUbUit^of 
iwrltBT. 


iboi 


Letter  of 

credit 
either  gen^ 
nUor 
tpedaU 


latter  to  give  credit  to  the  person  in  whose  favor  it  is 
drawn. 

S  1574  A  letter  of  credit  may  be  addressed  to 
several  persons  in  succession. 

g  1575.  The  writer  of  a  letter  of  credit  is,  upon 
the  default  of  the  debtor,  liable  to  those  who  gave 
credit  in  compliance  with  its  terms. 

§  1576.  A  letter  of  credit  is  either  general  or  spe 
cial.    When  the  request^  for  credit,  in  a  letter,  is 
addressed  to  specified  persons  by  name  or  descrip- 
tion, the  letter  is  si>ecial.    All  other  letters  of  credit 
are  general.' 

*  That  the  mere  fact  of  the  letter  being  addressed  to  a 

particular  person  does  not  make  it  a  special  letter 
see  Benedict  v.  Sherrill  {mu  A  D.  Supp^  219); 
where  a  letter  guarantying  the  payment  of  suck 
debts  as  the  bearer  might  contract  for  the  purchase 
of  goods,  was  held  a  general  letter,  though  addressed 
to  a  particular  person. 

*  Union  Bank  v.  Coster,  3  N»  T^  203 ;  affirming  &  C,  1 

Sandf.,  663. 


S  1577.  A  general  letter  of  credit  gives  any  person 


Nature  of 
ffeneral 

S2St^'  to  whom  it  may  be  shown,  authority  to  comply  with 
its  request,  and  by  his  so  doing  it  becomes,  as  to  him, 
of  the  same  effect  as  if  addressed  to  him  by  name. 


g  1578.  Several   persons   may  successively  give 


Bztent  of 
general 

^^l^      credit  upon  a  general  letter. 


A  letter  of 
credit  may 
beacon- 
tinning 
guaranty. 


Union  Bank  v.  Coster,  3  N.  7,,  203;  aff'g  S.  0^  1  Scm^^ 
563. 

S  1579.  If  the  parties  to  a  letter  of  credit  appear 
by  its  terms  to  contemplate  a  course  of  future  deal- 
ing between  the  parties,  it  is  not  exhausted  by  giving 
a  credit,  even  to  the  amount  limited  by  the  letter, 
which  is  subsequently  reduced  or  satisfied  by  pay- 
ments made  by  the  debtor ;  but  is  to  be  deemed  a 
continuing  guaranty. 

Gates  V.  McKee,  13  ^  K,  232;  and  compare  Fellows  v. 
Prentiss,  3  Denio,  612. 
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S  1680.  The  writer  of  a  letter  of  credit  is  liable  for  ^^^ 
credit  given  upon  it  without  notice  to  him,  unless  SSmMj! 
its  terms  express  or  imply  the  necessity  of  giving 
notice. 

Whitney  v.  Groot,  24  TTend,  82 ;  Union  Bank  v.  Coster, 
3  K.  K,  203;  aff 'g  &  C,  1  Samff.,  663;  Douglass  v. 
Rowland,  24  WeruL,  35 ;  Smith  v.  Dann,  6  BtO,  543. 

§  1581.  If  a  letter  of  credit  prescribes  the  persons  ^'^^J^ 
by  whom,  or  the  mode  in  which,  the  credit  is  to  be  JgJ^J^^ 
given,  or  the  term  of  credit,  or  limits  the  amount  ^•i«^^- 
thereof,  the  writer  is  not  bound  except  for  trans- 
actions which,  in  these  respects,  conform  strictly  to 
the  terms  of  the  letter. 

Birckhead  v.  Brown,  5  JSiH  634,  affirmed,  2  i>ent<7,  375. 

No  other  person  than  the  one  to  whom  a  special  letter 
of  credit  is  addressed,  can,  by  acting  upon  it,  create 
any  obligation  against  the  writer  (Birckhead  v.  Brown, 
6  ffiU,  634;  affirmed,  2  Denio^  3*75;  Bobbins  v,  Bing- 
ham, 4  John8.f  4*76;  Walsh  v.  Bailie,  10  id,  180).  If 
a  special  letter  is  addressed  to  several  jointly,  the 
credit  must  be  given  by  all,  or  the  writer  is  not  liable 
(Penojer  v.  Watson,  16  Johns.,  100).  The  person 
to  whom  a  special  letter  is  addressed  cannot  render 
the  writer  liable  upon  it  hy  procuring  strangers  to  give 
credit  to  the  holder  of  it  (Bobbins  v.  Bingham,  4  Johns., 
476 ;  Walsh  v.  Bailie,  10  id.,  180).  A  guaranty  for  six 
months'  credit  does  not  cover  a  four  months'  credit 
(Leeds  v,  Dunn,  10  N.  T.,  \U). 
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TITLE   XIV. 

LIEN. 

Ceapter  L  Liens  in  general 

II.  Mortgage. 
HL  Pledge. 
rV.  Bottomry. 

y.  Respondentia. 
VI.  Other  liens. 
VlL  Stoppage  in  transit 


Although  the  arrangement  of  this  subject  is  novel,  the 
commissioners  believe  that  its  propriety  and  advantages 
will  be  perceived  at  a  glance.  Mortgages  are  liens^ 
and,  under  the  provisions  of  this  Code,  nothing  more. 
They  are  subject  therefore  to  all  the  general  rules  of 
liens. 


OHAPTEE  L 

LIEKS  IN  GENERAL. 

Abticlb  L  Definition  of  liens. 

II.  Creation  of  liens, 
in.  Effect  of  liens. 
IV.  Priority  of  liens. 

V.  Redemption  {torn  UeoB. 
VL  Extinction  of  liens. 


ARTICLE  L 

DEFnmiOK  OF  LIBN8. 

SionOH  1682.  Lien,  what 

1583.  Liens,  general  or  special. 
1584  General  lien,  what 

1585.  Special  lien,  what 

1586.  Contracts  subject  to  provisions  of  this  chapter. 

Urn.  what  §  1582.  A  lien  is  a  charge  imposed  upon  spedflo 
property,  by  which  it  is  made  security  for  the  per- 
formance of  an  act. 
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A  lien  is  oommonly  defined  as  a  right  to  retain  posses- 
sion of  a  specifio  thlDg^  until  some  charge  attached 
to  it  Is  satisfied  {Story  Eq,  Jur.,  §  606;  3  Para, 
Contj  h(h  ed.,  234).  This  definition  is  a  very  narrow 
one,  and  applicable  only  to  common  law  liens,  exdusive 
of  mortgages,  bottomry  and  respondentia  bonds.  &a 

In  equity,  possession  was  not  essentiaL  There  might  be 
an  equitable  lien  upon  a  fund  or  subject  in  the  hands 
of  another,  which  could  be  maintained  and  enforced 
without  the  lienor's  having  possession,  if  the  identity 
of  the  subject  could  be  distinctly  traced  (Grinnell  v, 
8uydam,  3  Sandf.^  132).  The  commissioners  wish  to 
preserve,  under  one  name,  both  the  common  law  and 
the  equitable  liens,  and  have  sought  to  bring  under 
one  head  all  the  general  principles  which  affect  liens 
by  possession  or  mortgage. 

5  1683.  Liens  are  either  general  or  special.  Liens. 

special. 

g  1584.  A  general  lien  is  one  which  the  holder  g««^^ 
thereof  is  entitled  to  enforce  as  a  security  for  the 
performance  of  all  the  obligations,  or  all  of  a  par- 
ticolar  class  of  obligations,  which  exist  in  his  favor 
against  the  owner  of  the  property. 

See  McFarland  v.  Wheeler,  26  TTeni.,  467 ;  Houghton  v, 
Matthews,  3  Boe,  &  P.,  486.  ^ 

S  1685.  A  special  lien  is  one  which  the  holder  gpwiiai 

«  -  ,  .  /.         ,  Hen,  what. 

thereof  can  enforce  only  as  secnnty  for  the  per- 
formance of  a  particular  act  or  obligation,^  and  of 
such  obligations  as  may  be  incidental  thereto.' 

*  McFarland  v,  Wheeler,  26  Wend,,  467. 

*  Where  the  holder  of  a  special  lien  is  compelled  to  satisfy 

^a  prior  lien  for  his  own  protection,  he  may  enforce 
payment  of  the  amount  so  paid  by  him,  as  a  part  of 
the  claim  for  which  his  own  lien  exists  (Robinson  v. 
Ryan,  25  N,  71,  320;  Bates  v.  Johnson,  K  R  V, 
Johns,^  304.) 

S  1586.  Contracts  of  mortgage,  pledge,  bottomry  ^SSZtto 
or  respondentia,  are  subject  to  all  the  provisions  of  gpjjji***°» 
this  chapter.  ^p^- 
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AsnciiE  n. 

CREATION  OF  LIKirS. 

Bmjoom  1587.  lien,  how  created. 

1588.  No  lien  for  deim  not  dim. 

1589.  Lien  on  fatare  intoreet 

1590.  lien  mej  be  cretted  hy  cootndL 

w^jkow        5  1687.  A  lien  is  created : 

1.  By  contract  of  the  parties ;  or, 

2.  By  operation  of  law. 

JjjJ^*'       S  1588.  No  lien  arises  by  mere  operation  of  law 
^^  until  the  time  at  which  the  act  to  be  secured  thereby 

ought  to  be  performed. 

Foster  v.  CoQjy,  B  R  di  N^  706,  718. 

LienoQ  §  1589.  An  agreement  may  be  made  to  create  a 

interMt.  Ueu  upou  property  not  yet  acquired  by  the  party 
agreeing  to  give  the  lien,  or  not  yet  in  existence. 
In  such  case  the  lien  agreed  for  attaches  from  the 
Mme  when  the  party  agreeing  to  give  it  acquires  an 
interest  in  the  thing,  to  the  extent  of  such  interest 

SeTmour  v.  Canandaigua  ft  Niagara  Falls  R.  R.  Co.,  35 
Barb^  284 :  but  compare  Conderman  v.  Smith,  41  Bar^ 
404. 

linmay        §  1590.  A  licu  may  be  created  by  contract,  to  take 
by  contract  immediate  effect,  as  security  for  the  performance  of 
obligations  not  then  in  existence. 

Boblnaon  v.  WilliamB,  22  K  T,  380;  ICuiray  v.  Bam^, 
34  JBari^  336;  Truscott  v.  Xing,  6  K.  F.,  147;  lae 
Faasett  v.  Sndib,  23  K  T,  252. 


ARTICLE  m. 

EFFECT  OF  LLBNS. 

SlOilOV  1591.  Lien,  or  contract  for  lien,  tranafera  no  title. 

1592.  Certain  oontracta,  Told. 

1593.  Creation  of  lien  doea  not  imply  peraonal  obUgatfam. 

1594.  Extent  of  lien. 

1595.  Existence  of  lien  does  not  aifoct  the  right  of  creditoE. 
1598.  Holder  of  lien  net  entitled  to  oompeaaatfan. 
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S  1591.  Notwithstanding  an  agreement  to  the  con-  Lien,  or 

**^  .  contract 

trary,  a  lien  or  a  contract  for  a  lien  transfers  no  title  gj^^?„ 
to  the  property  subject  to  the  lien.  **<*  *^^*' 

This  provisioa  is  in  accordance  with  the  law  of  thia 
state  in  respect  to  mortgages  of  real  property  (Kort- 
right  V.  Cady,  21  IT,  T^  343,  364;  Stoddard  v.  Hart, 
23  id^  560;  Power  v.  Lester,  iet^  631 ;  Packer  v.  Roch. 
k  Syr.  R.  R.  Co.,  17  id,  295 ;  Runyan  v.  Mersereau,  11 
Johna.j  634).  In  respect  to  mortgages  of  personal 
property,  it  is  new.  By  the  present  law  such  a  mort- 
gage, in  its  ordinary  form  of  a  grant  upon  condition, 
transfers  the  title  to  the  mortgagee  (see  Bank  of 
Rochester  v.  Jones,  ^  X.  T.j  507 ;  Butler  v.  Miller,  1 
K  r.,  496;  Hitchcock  v.  Northwestern  Ins.  Co.,  26  icL, 
68;  Southworth  v.  laham,  3  Sanc{f.,  448;  Shuart  v. 
Taylor,  7  Eow.  iV.,  251 ;  Fox  v.  Bums,  12  Barb.y  677). 
It  appears  to  the  commissioners  desirable  to  establish 
a  imiform  rule  upon  this  subject,  and  to  make  all 
mortgages  mere  liens  upon  property.  The  propriety 
of  the  rule,  in  respect  to  other  liens,  will  hardly  be 
questioned. 

g  1592.  All  contracts  for  the  forfeiture  of  property  ^J^ 
subject  to  a  lien,  in  satisfaction  of  the  obligation  ^^^^ 
secured  thereby,  and  all  contracts  in  restraint  of  the 
right  of  redemption  from  a  lien,  are  void,^  except  in 
the  case  specified  in  section  945.' 

*  This  is  a  well  settled  rule  in  relation  to  a  mortgage  (see 
Clark  V.  Henry,  2  Cow.j  324 ;  Holdridge  v.  Gillespie, 
2  Johns.  Ch,f  30;  Remsen  r.  Hay,  2  Edw.j  636; 
Palmer  v.  Gumsey,  7  Wend.,  248).  The  general 
maxim  of  jurisprudence,  applicable  to  such  cases  is, 
"once  a  mortgage  always  a  mortgage"  (Compare 
Bell  V.  Mayor,  Ac.,  of  New  York,  10  Patge,  49,  56 ; 
Bums  V.  Nevins,  27  Barb.,  493,  503). 

The  rule  also  applies  to  a  pledge  {Chde  N<q>ol6(mf 
2078;  Lucketts  v.  Townsend,  3  Texas,  119).  Stoher 
V.  Cogswell,  25  Sow.  iV.,  267,  is  a  strong  case  upon 
this  rule. 

This  beneficent  principle  doubtless  governs  in  all 
cases  of  liens,  and  the  commissioners  hare  felt  no 
hesitation  in  giying  it  in  this  place  as  a  universah  * 
rule.  They  have  omitted  the  qualifying  words  of 
some  of  the  decisions,  which  imply  that  an  agree- 
ment in  restraint  of  redemption  may  be  made  subse- 
quently to  the  execution  of  a  mortgage,  inasmuch 
as  such  a  qualification,  if  it  is  a  correct  statement  of 
the  law  (which  is  at  least  extremely  doubtflil),  is 
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• 
certainly  not  desirable.    Of  course  a  mortgagor  m^ 
sell  his  property  to  the  mortgagee,  but  the  transac- 
tion must  be  a  genuine  sale,  and  not  a  forfeiture. 
'  The  propriety  of  this  exception  will  appear  by  referenos 
to  the  section  specified. 

SS??^"^  S  1593.  The  creation  of  a  lien  does  not  of  itself 
JSJ,^^  imply  that  any  person  is  bound  to  perfonn  tiie  act 
obUgauoD.    £^j.  ^hich  the  lien  is  a  security. 

Culrer  v.  Sisson,  3  ^  K,  264 ;  Salisbuiy  v.  Philips,  10 
Johns,,  67 ;  Hone  v.  Fisher,  2  Barb.  C%.,  669 ;  Scott  t . 
Field,  7  WaUs,  360;  Smith  v.  Stewart,  6  Blaek/,,  162; 
Drummond  v.  Richards,  2  Munf.,  337;  SuflSeld  «. 
Baskervil,  2  Mod.,  36 ;  Briscoe  v.  King^  Cro.  Jac, 
281. 

But  an  acknowledgment  of  indebtedness,  in  any  instru- 
ment except  a  mortgage  of  real  property,  is  soflEbcient 
foundation  for  an  action  (see  Elder  v.  Bouse,  15  Wmd^ 
218;  Culver  v.  Sisson,  Z  N.  Y.,  264). 

^^^^  S  1594.  The  existence  of  a  lien  upon  property  does 
not  of  itself  entitle  the  person,  in  whose  favor  it 
exists,  to  a  lien  upon  the  same  property  for  the  pe^ 
formance  of  any  other  obligation  than  that  which  the 
lien  originaUy  secured. 

This  is  the  American  rule,  in  regard  both  to  a  mortgage 
and  a  pledge  (Jarvis  v.  Rogers,  15  Maas^  389X  and 
while  the  rule  is  said  to  be  otherwise  in  England, 
in  respect  to  liens  upon  personal  property  (Story  Eq. 
Jur,j  %  1034),  though  not  as  to  mortgages  of  real  pro- 
perty (id.),  yet  the  principle  of  the  text  is  the  one 
which  seems  most  accordant  with  justice.  The  dril 
law,  however,  applied  the  opposite  rule  to  mortgages 
and  pledges  of  every  kind  ( Chde  Kcgpoleon,  2082). 

S^iieHSM      S  1595.  The  existence  of  a  lien,  as  security  for  the 

^iriShfof  Performance  of  an  obligation,  does  not  affect  the 

creditor,      rfght  of  the  Creditor  to  enforce  the  obligation  withont 

regard  to  the  lien.  • 

See  on  this  point,  as  to  a  pledge,  Story  on  BctOm^  %  315; 
Wheeler  v.  Newbould,  16  Ni  F.  398 ;  as  to  a  mortgage^ 
Elder  v.  Rouse,  16  Wend,y  218;  Roosevelt  v.  Carpen- 
ter, 28  Bar^.,  42a 

Hoidwof  g  1596.  One  who  holds  property  by  Tirlxie  of  a  lien 
•ntittedto    thereon,  is  not  entitled  to  compensation  fix>m  tiie 
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owner  thereof  for  any  trouble  or  expense  which  he  g»P«Mt^ 
incars  respecting  it,  except  to  the  same  extent  as  a 
borrower,  under  sections  956  and  957. 

Somes  V.  British  Empire  Shipping  Oo^  9  Hi  of  L.  Cka^ 
338;  EL  BL  it  R,  353. 

ARTICLE  IV. 

PRIOBITY    OF  LIBNB. 

Sionoir  1597.  Priority  of  liens. 

1598.  Priority  of  mortgage  for  price. 

1599.  Order  of  resort  to  different  funds. 

§  1597.  Other  things  being  equal,  different  liens  Priority  or 
upon  the  same  property  have  priority  according  to 
the  time  of  their  creation,  except  in  cases  of  bottomry 
and  respondentia. 

Barry  v.  Mutual  Ins.  Co.,  2  Johns.  Ch.,  608. 

5  1598.  A  mortgage  given  for  the  price  of  real  J^gg^ 
property,  at  the  time  of  its  conveyance,  has  priority  fo' pSS 
over  all  other  liens  created  against  the  purchaser. 

Modified  from  1  R,  S.,  749,  §  5. 

g  1599.  Where  one  has  a  lien  upon  several  things,  22S  ti 
and  other  persons  have  subordinate  liens  upon,  or  g|J^^ 
interests  in,  some  but  not  all  of  the  same  things,  the 
person  having  the  prior  lien,  if  he  can  do  so  without 
risk  of  loss  to  himself,^  or  of  injustice  to  other  per- 
sons,* must  resort  to  the  property  in  the  following 
order,  on  the  demand  of  any  party  interested : 

First  To  the  things  upon  which  he  has  an  exclu- 
sive lien ; 

Second.  To  the  things  which  are  subject  to  the  few- 
est subordinate  liens ; 

Third.  In  like  manner  inversely  to  the  number  of 
subordinate  liens  upon  the  same  thing ;  and. 

Fourth.  When  several  things  are  within  one  of  the 
foregoing  classes,  and  subject  to  the  same  number  of 
liens,  resort  must  be  had  : 

1.  To  the  things  which  have  not  been  transferred 
since  the  prior  lien  was  created ; 

2.  To  the  things  which  have  been  so  transferred 
without  a  valuable  consideration ;  and, 

61 
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3.  To  the  things  which  have  been  so  transferred 
for  a  valnable  consideration. 

See  notei  to  §  1917. 


ARTICLE  V. 

REDSMPTION  FROM  LIEN. 

Sicnoir  1600.  Right  to  redeem. 

1601.  Rights  of  inferior  lienor. 

1602.  Redemption  from  lien,  how  made. 

wg^  §  1600.  Every  person,  having  an  interest  in  pro- 
perty subject  to  a  lien,  has  a  right  to  redeem  it  from 
the  lien,^  at  any  time  after  the  claim  is  due,'  and 
before  his  right  of  redemption  is  foreclosed.^ 

*  Not  only  the  owner  of  the  fee,  but  also  a  doweren 

(Wheeler  v.  Morris,  2  Bosto.^  524;  see  Kinnoul  v. 
Monej,  3  Swanst^  202,  nott),  and  any  person  having 
an  interest  in  the  property  (Downe  v.  Morris,  3 
Bare,  394),  may  redeem. 

*  Kortright  V.  Cady,  21  X.  K,  343. 

■  Brown  v.  Frost,  10  Paige,  243 ;  Ndrth  River  Ins.  Co.  v, 
Snedeker,  10  Row.  Pr.,  310. 

tolfriOT**'        S  1601.  One  who  has  a  lien,  inferior  to  another 
"•^'*        upon  the  same  property,  has  a  right : 

1.  To  redeem  the  property  in  the  same  manner  as 
its  owner  might,  from  the  superior  lien  ;^  and, 

2.  To  be  subrogated  to  all  the  benefits  of  the  supe- 
rior lien,  when  necessary  for  the  protection  of  his 
interests,'  upon  satisfying  the  claim  secured  thereby. 

*  Averill  v.  Taylor,  8  .Y.  IT,  44;  Pardee  v.  Van  Aukon,  3 

Barb.,  535 ;  Burnet  v.  Denniston,  5  Johns,  Ch,,  35 : 
see  Brainard  v.  Cooper,  10  ^.  F.,  356 ;  Van  Buren  v. 
Olmstead,  5  Paige,  9 ;  Benedict  v,  Gilman,  4  id.,  58 ; 
McKinstry  v.  Mervin,  8  Johns.  Ch.,  466 ;  Smith  v. 
Green,  1  CoUyer,  665 ;  Fell  v.  Brown,  2  Bro.  C,  C,  278. 
'  Averill  v.  Taylor,  8  ^.  K,  44 ;  see  Robinson  v.  Ryan, 
26  N.  T.,  320.  Such  subrogation  is  not  allowed  when 
unnecessary  to  the  Junior  incumbrancer,  especially 
if  preJudicAl  to  other  parties  (Jenkins  v.  Conti- 
nental Ins.  Co.,  12  Hovj.  Pr.,  66).  But  when  neces- 
sary, it  is  allowed.  Thus,  a  mortgagee  may  redeem 
firom  an  assessment  (Rapelye  v.  Prince,  4  EiU,  119 ; 
Brevoort  v.  Randolph,  1  How.  Pr.,  398),  or  from  a 
Ux  salt  (Burr  v.  Veeder,  3  WnuL,  412 ;  Kortright  «. 
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Cady,  23  Barb^  490;  6  Abb.  Ft,,  358^  or  sale  under 
execution  (Sil7er  Lake  Bank  v.  North,  4  Johnt,  Ch^ 
370),  and  add  the  amount  so  paid  to  his  lien  (Robin- 
son V.  Eyan,  25  N.  K,  320). 

%  1602.  Eedemption  from  a  lien  is  made  by  per-  g^^ 
forming,  or  offering   to  perfonn,  the  act  for  the  JJSJ^^^ 
performance  of  which  it  is  a  security,  and  paying,  or 
offering  to  pay,  the  damages,  if  any,  to  which  the 
holder  of  the  lien  is  entitled  for  delay. 

Kortright  v.  Cady,  21  N,  F.,  343. 


ARTICLE  VL 

EXTINCnON  OP  LISNB« 

Snnov  1603.  Lien  deemed  accessory  to  the  act  whose  perfonnanoe  it 
secures. 

1604.  Extinction  by  sale  or  oonrersion. 

1605.  Lien  not  ext'mguished  by  lapse  of  time  under  statute  of 

limitations. 

1606.  Apportionment  of  lien. 

1607.  When  restoration  extinguishes  lien. 

S  1603.  A  lien  is  to  be  deemed  accessory  to  the  act  Lten 
for  the  performance  of  which  it  is  a  security,  whether  aoceMonr 

*^  •^  to  the  act 

any  i)erson  is  bound  for  such  performance  or  not,  and  1^^^ 
is  extinguishable  in  like  manner  with  any  other  acces- 
sory obligation. 

A  mortgage  may  be  made  to  secure  payment  of  a  sum 
of  money,  which  no  person  assumes  to  pay.  In  such 
case  an  offer  to  pay  the  amount  would  of  course  ex- 
tinguish the  lien,  and  yet,  strictly  speaking,  there  is 
no  principal  dbligaUon,  since  no  one  is  bound.  This 
section  is  designed  to  make  the  rules  concerning  aoces- 
sory  contracts  applicable  to  all  such  liens. 

A  tender  of  the  money  due  upon  a  mortgage,  at  any  time 
before  foreclosure,  discharges  the  lien,  although  not 
made  till  after  the  day  named  in  the  bond  for  payment 
It  is  not  necessary,  in  order  to  sustain  such  tender, 
to  show  a  continued  readiness  to  pay,  nor  to  bring 
the  money  into  court  That  is  not  requisite,  where  the 
tender  is  relied  upon,  not  to  disdiarge  the  debt,  but 
only  to  defeat  a  particular  remedy  (Kortright  v,  Cady, 
21 N.  T^  343;  revttsing  a  O,  23  Bvh^  490;  6  Jib. 
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iV^  424;  12  Bow.  Pr.,  424).  Bnt  the  diaogw  in  lfa» 
law,  proposed  by  the  diapter  on  Offke  of  Pxbf(HUC* 
▲ircE,  make  it  unnecessary  to  prescribe  anj  pecolisr 
rule  here. 

5  1604*  The  sale  of  any  property  on  which  there 
is  a  lien,  in  satisfaction  of  the  claim  secured  thereby, 
or,  in  case  of  personal  property,  its  wrongful  conver- 
sion by  the  person  holding  the  lien,  extinguishes  the 
lien  thereon. 


Cortelyou  v.  Lansing,  2  Cai.  Cos.,  200 ;  Dykers  v. 
7  .BiU;  497 ;  Wilson  v.  Little,  2  M  JI,  443;  Lewis  f. 
Graham,  4  Ahb,  Pr.,  106. 

%  1605.  A  lien  is  not  extinguished  by  the  more 
lapse  of  the  time  within  which,  under  the  provisions 
of  the  Code  of  Civil  Pbocedube,  an  action  can  be 
brought  upon  the  principal  obligation. 

So  held  as  to  a  mortgage  (Pratt  v.  Huggins,  29  Barb.,  277 ; 
see  Waltermire  v.  Westover,  14  N,  F^  16X  and  as  to  a 
pledge  (Taunton  v.  Goforth,  6  DwiL  A  Byl,  384;  see 
Story  on  BaikrUj  §  362). 

S  1606.  The  partial  performance  of  an  act  secured 
by  a  lien  does  not  extinguish  the  lien  upon  any  i>art 
of  the  property  subject  thereto,  even  if  it  is  divisible. 

Chde  of  La.,  3130,  3131,  3138;  Code  Napoleon,  2083; 
see,  to  same  effect,  Boqut  v.  Cobum,  27  JBar6.,  230. 

5  1607.  The  voluntary*  restoration  of  property  to 
its  owner,  by  the  holder^  of  a  lien  thereon,  dependent 
upon  possession,  extinguishes  the  lien,^  as  to  sudi 
property,*  unless  otherwise  agreed  by  the  parties;' 
and  extinguishes  it,  notwithstanding  any  such  agree- 
ment, as  to  creditors®  of  the  owner,  and  persons 
acquiring  a  title  to  the  property,  or  a  lien  thereon,  in 
good  faith,  and  for  a  good  consideration ;'' unless  such 
restoration  is  made  to  the  owner  as  a  mere  employee 
of  the  holder  of  the  lien,®  or  for  a  merely  transient 
purpose.^ 

'  Of  course  a  restoration  obtained  hj  ftaud  does  not  ailteot 
the  lien  (Bigelow  v.  Heaton,  6  Bill,  43 ;  4  Denio,  i96> 
except  as  to  intervening  purchasers,  Ac,  for  vabte, 

*  A  fordble  taking  {torn  the  lienor  does  not  affect  ^m  Hea 
.    (Baker.v.  Hoag,  7  Ni  Ty  657). 
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'  So  held  as  to  an  ordinary  lien  (Bigelow  v.  Heaton,  4 
JkniOf  496;  Perkins  v,  Boardman,  14  Gray,  481); 
and  80  as  to  a  pledge  {Story  Bailm,^  §  229). 

*  A  lien  upon  several  articles  is  not  lost  as  to  all  of  them 

bj  the  surrender  of  one. 

*  That  the  parties  maj  otherwise  agree,  see  Bigelow  v. 

Heaton,  4  DeniOf  496. 

*  McFarland  v.  Wheeler,  26  WeruL,  467  (Ct  of  Errors). 

*  When  a  lien  is  void  as  to  general  creditors,  it  is  dear 

that  it  must  be  void  against  purchasers,  even  with- 
out a  strictly  valuable  consideration. 

*  So  held  as  to  a  pledge  (Maoomber  v.  Parker,  14  Picky 

491 ;  Reeves  p.  Capper,  6  BiTig,  K.  C,  136) ,  and 
the  rule  is  equally  applicable  to  any  other  lien. 

*  So  held  as  to  a  pledge  (Hays  v.  Riddle,  1  Sandf.^  248 ; 

White  V,  Piatt,  5  Demo,  269 ;  Roberts  v.  Wyatt,  2 
TomnL,  268).  Oompare,  however,  McFarland  v.  Wheel- 
er, 26  Wend,  467,  which  is  in  principle  applicable  to 
all  classes  of  liens  dependent  upon  possession. 


OHAPTEE  n. 

HOBTGAGE. 

Asnoui  L  Mortgages  in  general. 

n.  Mortgage  of  real  property. 
HL  Mortgage  of  personal  property. 

ARTICLE  I. 

MORTGAGES  IN  GENERAL. 

Sionoir  1608.  Mortgage,  what 

1609.  Lien  of  a  mortgage,  when  special 

1610.  Transfer  of  interest,  when  deemed  a  mortgage. 

1611.  Provisions  of  this  chapter  do  not  affect  bottomry  or  !•• 

spondentia. 

1612.  Transfer  made  subject  to  defeasance,  may  be  proved. 

1613.  What  interests  may  be  mortgaged. 

1614  Property  adversely  held  may  be  mort^gaged. 

1615.  Power  of  sale. 

1616.  Power  of  sale,  how  executed. 

1617.  On  what  a  lien. 

1618.  Against  whom  a  mortgage  is  a  lien. 

1619.  Mortgage  of  thing  held  adversely. 

1620.  Mortgage  does  not  entitle  mortgagee  to  possessioii. 

1621.  Foreclosure. 

1622.  Waste. 
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J^[^««^  3  1608.  Mortgage  is  a  contract,  by  which  specific 
property  is  hypothecated  for  the  performance  of  an 
act,  without  the  necessity  of  a  change  of  x>osse6sion. 

This  definition  is  new.  It  is  designed  to  make  a  dear 
distinction  between  a  pledge  and  a  mortgage,  and  at 
the  same  time  to  avoid  the  idea  of  a  mortgage  being  in 
any  sense  a  transfer.  "Hjrpothecation"  is  the  proper 
word  for  this  purpose,  as  it  has  a  well  recognized 
meaning  in  the  civil  and  admiralty  law,  correspond- 
ing precisely  to  the  design  of  the  Code  (see  Stainbank 
V.  Sheppard,  13  G.  B.,  441). 

Under  the  present  law,  three  classes  of  cases  are  to 
be  considered.  1.  Where  the  debtor  retains  the  gene- 
ral title  to  the  property  and  gives  possession  only  to 
the  creditor.  This  is  a  pledge.  2.  Where  the  debtor 
retains  the  possession  and  use,  giving  the  creditor  only 
some  right  to  be  satisfied  out  of  the  property.  This  is 
a  mortgage.  The  distinction  is  not  that  one  relates  to 
personal  property  and  the  other  to  real,  but  that  one 
involves  change  of  possession,  while  the  other  relates 
to,  or  afiects  the  change  of  title  (See  Cortelyou  v.  Lans* 
ing,  2  Cat  Cas.^  199;  Barrow  v.  Paxton,  5  «/bAn«.,  658; 
McLean  v.  Walker,  10  id,  471 ;  Brownell  v.  Hawkins, 
4  Barh.^  491  j  Bank  of  Rochester  v.  Jones,  4  N,  K,  497, 
and  4  Denio^  489:  Stevens  v.  Marsh,  4  JDmtb,  227; 
Power  V.  Lester,  23  N.  F.,  527,  631).  3.  A  class  of 
cases  presenting  greater  difficQlty  arises  wliere  the 
property  is  of  a  kind  not  capable  of  actual  manual 
delivery,  unaccompanied  by  the  transfer  of  some  muni- 
ments of  title,  as  in  the  case  of  shares  of  stock  in  an 
incorporated  company.  Here  a  pledge  may  be  created 
by  a  written  transfer,  or  authority  to  require  a  transfer 
on  the  books  of  the  company ;  and  the  transaction  may 
be  a  pledge  and  not  a  mortgage,  notwithstanding  that 
the  legal  title  passes  to  the  pledgee.  Thus,  where 
there  was'  a  transfer  of  stock,  absolute  in  its  terms, 
but  a  note  for  borrowed  money,  given  by  the  plaintiff  to 
the  defendant  at  the  time,  stated  that  the  stock  was 
"  deposited  as  collateral  security,"  it  was  held,  that  the 
transaction  was  a  pledge  and  not  a  mortgage  (Wilacm 
V.  Little,  2  N.  K,  443;  affirming  S.  C,  1  Sandf.,  351; 
Vaupell  V.  Woodward,  2  Sandf,  Ch,^  143;  compare 
Huntington  v.  Mather,  2  Barb^  538;  &  C,  6  M  7.  Leg. 
Obs^  206;  Hasbrouck  v,  Yandervoort,  4  San^f^  74; 
McLean  v.  Walker,  10  Johru.^  471;  Garlick  v.  James, 
12  id.,  146;  White  v.  Piatt,  6  Den.,  269;  TompWns  v. 
^  Tysen,  16  Barb.,  466;  Wheeler  v.  Newbould,  16  K.  K, 
392;  Lewis  v.  Graham,  4  Abb.  iV.,  106;  Lewis  v. 
Vamum,  12  Abb.  Pr.,  305). 
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§  1609.  The  lien  of  a  mortgage  is  special,  unless  ^^^^ 
otherwise  expressly  agreed,  and  is  independent  of  J^JJq, 
possession. 

g  1610.  Every  transfer  of  an  interest  in  property,  Tnmiferor 
made  only  as  a  security  for  the  performance  of  Jj*/^^^ 
another  act,^  is  to  be  deemed  a  mortgage,^  except  =»ortgige. 
when,  in  the  case  of  personal  property,  it  is  accom- 
panied by  an  actual  change  of  possession,  in  which 
case  it  is  to  be  deemed  a  pledge.' 

*  So  it  is  held  with  respect  to  real  property  (Chase  v. 

Peck,  21  K.  r.,  581 ;  Clark  v.  Henry,  2  Cow.,  324; 
aflf'g  S.  C,  T  Johns,  Ch.,  40;  Elliott  v.  Pell,  1 
Paige,  263;  Stewart  v.  Hutchms,  13  Wend.,  485; 
aflf 'd,  6  Bill,  143 ;  see  Lawrence  v.  Farmers'  Trust 
Co.,  13  K.  r.,  200,  642). 

•  It  is  intended  by  this  dause,  which  in  some  respects 

involves  a  material  alteration  of  the  law,  to  relieve 
chattel  mortgages,  accompanied  with  a  genume 
change  of  possession,  from  the  necessity  of  filing, 
and  to  prevent  the  frauds  against  which  the  statute 
requiring  the  filing  of  mortgages  was  aimed,  by 
subjecting  such  mortgages  to  the  law  of  pledge, 
by  which  it  is  clear  that  they  ought  to  be  governed. 

§  1611.  Contracts  of  bottomry  or  respondentia,  Jj"J[J^<«* 
although  in  the  nature  of  mortgages,  are  not  affected  J^^  ffwl* 
by  any  of  the  provisions  of  this  chapter.  ^i^n^^ 

dttPtlft. 
Bottomry  and  respondentia  are  simply  mortgages  of  a 

peculiar  character,  governed  by  maritime  law.  A  defi- 
nition of  mortgages,  which  should  in  a  single  section 
exclude  these  contracts,  would  be  extremely  cumbrous 
and  unscientific  in  its  form. 

S  1612.  The  &ct  that  a  transfer  was  made  subject  Tnnsfer 

made  tub- 

to  defeasance  on  a  condition,  may,  for  the  purpose  of  }2Lf^4*" 
showing  such  transfer  to  be  a  mortgage,  be  proved,  ™^y^ 
except  as  against  a  subsequent  purchaser  or  incum- 
brancer, for  value  and  without  notice,  though  the 
fact  does  not  appear  by  the  terms  of  the  instru- 
ment. 

See  Clark  v.  Henry,  2  Cow.,  324;  affirming  Henry  v, 
Davis,  1  Johns.  Ch.,  40 ;  James  v.  Johnson,  6  Johns, 
CK,  417 ;  Jackson  v.  Green,  4  Johns.,  186 ;  Peterson 
V.  Clarke,  15  Johns.,  205;  Brown  v.  Bean,  3  TTend, 
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208;  Palmer  v.  Gumsej,  7  TTtmd,  248;  Parsons  v. 
Mumford,  3  Barb.  Ch.^  152 ;  Brown  v.  Dewey,  1  Sandf. 
Ch^  66;  Barton  v.  May,  3  id.,  460;  Hall  v.  Van  Cleve^ 
11  N.  Y,  Leg.  Obs.,  281;  Slee  v.  Manhattan  Co^  1 
Paige,  48;  Whittick  v.  Kane,  id,  202;  YanBurenv. 
Olmstead,  5  id,  9;  Lane  v.  Shears,  1  Wend.,  433; 
Grimstone  v.  Carter,  3  Paige,  421;  White  v.  Moore,  1 
id,  651;  Williams  v.  Thorn,  11  id,  459;  Despard  v. 
Walbridge,  15  K  Y.,  374;  Tyler  v.  Strang,  21  Barb^ 
198 ;  Hodges  v.  Tennessee  Marine  &  Fire  Ins.  Co.,  8 
N,  F.,  418;  Sturtevant  v.  Sturtevant,  20  N.  Z,  39. 
Proof  of  a  parol  agreement  for  a  defeasance,  was  for- 
merly admitted  only  in  courts  of  equity,  but  the  role 
is  held  to  be  general  under  the  Code  Of  Cttil  Pro- 

OBDUBE. 

See  also,  in  connection  with  this  topic  the  case  of 
Freeman  v.  Auld,  25  How.  iV.,  327. 

JJjy^y      S  1613.  Any  interest  in  property,  which  is  capable 
^^'^      of  being  transferred,  may  be  mortgaged. 

Story  Eq,  Jur.,  §  1021 ;  Wilson  v.  Wilson,  32  Barh.^  328. 
There  may  be  a  mortgage  of  personal  property  not  yet 
in  being,  if  it  is  the  anticipated  product  of  property 
owned  by  the  mortgagor  (as  where  he  mortgages  all 
the  produce  of  his  farm  during  a  given  season),  taking 
effect  upon  the  property  as  soon  as  it  comes  into 
existence  (Conderman  v.  Smith,  41  Barb.,  404).  But 
the  mere  expectancy  of  an  heir  apparent  cannot  be 
mortgaged  (Carlton  v.  Leighton,  3  Meriv.^  66*7).  See 
sections  460  ft  461,  for  a  definition  of  what  may  be 
transferred. 

JJ^^y        §  1614.  A  mortgage  may  be  created  npon  property 
fc^mSt^     held  adversely  to  the  mortgagor. 

«•««*•  IRS.,  739,  §  148. 

Power  of  5  1615.  A  power  of  sale  may  be  conferred  by  a 
mortgage  upon  the  mortgagee  or  any  other  person, 
to  be  exercised  after  a  breach  of  the  obligation  for 
which  the  mortgage  is  a  security. 

Wilson  V.  Troup,  7  Johns.  Ch.,  26. 

2S3[^ow        S  1616.  A  power  of  sale  under  a  mortgage  is  a 
•"•«»*^     tnist,  and  can  be  executed  only  in  the  manner  pre- 
scribed by  the  Code  op  Civil  Pbooedurb. 

The  reference  is  to  the  Code  as  reported  complete.  la 
Oloott  V.  Tioga  B.  R.  Co.,  40  Barb.,  119,  it  was  held 
that  a  mortgagee  of  chattels  may  purdiase  under  a 
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power  of  sale  to  himself.  Two  Judges  held  that  the 
power  was  not  a  trusty  and  the  other  that  although  it 
was  a  trust,  yet  the  circumstances  justified  a  purchase 
hj  the  mortgagee.  The  decision  was  affirmed  hj  the 
Court  of  Appeals,  but  no  opinion  has  yet  been  reported. 
The  decision  of  the  Supreme  Court  was  expressly  put 
upon  the  ground  that  a  chattel  mortgage  transferred 
the  title  absolutely  to  the  mortgagee,  upon  breach  of 
the  condition,  and  that  the  power  of  sale  was  executed 
by  him  for  his  own  benefit.  This  feature  of  chattel 
mortgages  is  changed  by  this  Code,  and  they  are  plaoed 
upon  the  same  footing  with  mortgages  of  real  property, 
in  which  a  power  of  sale  is  unquestionably  a  power  in 
trust  (Jencks  v.  Alexander,  11  Paige^  619,  624). 

g  1617.  A  mortgage  is  a  lien  upon  everything  that  SjJ'^*^ 
would  pass  by  a  grant  of  the  property,  and  upon 
nothing  more. 

For  applications  of  this  principle  in  respect  to  particular 
things  claimed  as  incident  to  the  mortgaged  premises, 
see  the  following  cases : 

As  to  fixtures^  King  v.  Wilcomb,  7  Barb.,  263 ;  Robinson 
V.  Preswick,  3  Edw,,  246;  Day  v.  Perkins,  2  San4f^ 
369;  Buckley  v.  Buckley,  11  Barb.,  43;  Snedeker  v. 
Warring,  12  y.  Y.,  170;  Fryatt  v.  Sullivan  Co.,  6  EiU^ 
116;  aff'd,  7  td,  529 ;  Breese  v,  Bange,  2  E.  D.  Smith, 
474;  Cresson  v.  Stout,  17  Johns.,  116;  Gardner  v. 
Fhiley,  19  Barb.,  317;  Ford  v.  Cobb,  20  IT.  T!,  344; 
Laflin  v.  Griffiths,  36  Barb.,  68. 

As  to  crops,  Shuart  v.  Taylor,  7  Eow.  Pr.,  261 ;  Shepard 
V.  Philbrick,  2  Dtn.,  174;  Gillett  v.  Balcom,  6  Bcurb^ 
.370;  Aldrich  v.  Reynolds,  1  Bourb.  Ch.,  613;  Lane  v. 
King,  8  Wend.,  584. 

As  to  growing  timber.  Ensign  v.  Colbum,  11  Paige,  603; 
Peterson  v.  Clark,  16  Johns.,  206 ;  Wood  v.  Lester,  29 
Barb.,  145. 

As  to  roJUng  stock  on  railroads.  Farmers'  Loan  and  Trust 
Co.  V.  Hendrickson,  25  Barb.,  484;  Stevens  v.  Bufialo 
&  N.  T.  City  IL  R.  Co.,  31  Barb.,  690 ;  Murdock.  v. 
Gifford,  18  K.  F.,  28 ;  Parish  v.  Wheeler,  22  K.  T,  473 ; 
Beardsley  v.  Ontario  Bank,  31  Barb.,  619;  Seymour  v. 
Canandaigua  ft  Niagara  Falls  R.  R.  Co.,  25  Barb.,  284. 

As  to  aHer-acquired  interest,  Watson  v.  Campbell,  28 
Barb.,  421 ;  Seymour  v.  Canandaigua  ft  Niagara  Falls 
Railway  Co.,  25  Barb.,  284;  14  Eow.  Pr.,  631;  Law- 
rence V.  Delano,  3  Sancif.,  333 ;  Holden  v.  Sackett,  12 
Abb.  Pr.,  473. 

5  1618.  A  mortgage  is  a  lien  npon  the  property  ^^'^ 
mortgaged,  in  the  hands  of  every  one  claiming  under  g^^g^ 
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the  mortgagor  sabsequently  to  its  execution,  except 
purchasers  or  incumbrancers  in  good  faith,  witliout 
notice  and  for  value,  and  except  as  otherwise  pro- 
vided by  article  III  of  this  chapter. 

Tho  fact  that  one  offering  to  assign  a  bond  and  mortgage 
is  unable  to  produce  the  instruments  themselves,  is 
held,  in  Elellogg  v.  Smith,  26  K.  T^  18,  to  be  enough 
to  put  the  purchaser  upon  inquiry  as  to  anj  defect 
in  the  assignor's  title,  and  to  affect  him  with  notioe 
of  a  prior  assignment,  notwithstanding  that  a  false 
reason  is  given  for  the  non-production  (Compare  Wil- 
liams V.  Walker,  2  Sandf.  Ch.,  325,  and  3  N.  T.  Leg. 
Obs,,  204). 

Sfttl^  §  1619.  A  mortgage  of  property  held  adversely  to 
vwseij.'  the  mortgagor  takes  effect  from  the  time  at  which 
he,  or  one  claiming  under  him,  obtains  possession  of 
the  property;  but  has  precedence  over  every  lien 
upon  the  mortgagor's  interest  in  the  property,  created 
subsequently  to  the  recording  of  the  mortgage. 

1  B,  S.,  739,  §  148. 

JSSfnoP        §  1620.  A  mortgage  does  not  entitle  the  mortgagee 
mo]^mM    to  the  possession  of  the  property,^  but  after  the 
execution  of  the  mortgage  the  mortgagor  may  agree 
to  such  change  of  possession  upon  a  new  considera- 
tion.* 

'  This  is  in  accordance  with  the  present  law,  in  regard  to 
real  property  (see  2  R  5.,  312,  §  57).  In  respect  to 
chattel  mortgages,  the  law  is  at  present  to  the  con- 
trary (Rich  V.  Milks,  20  Barl).^  616;  Shuart  v.  Tay- 
lor, 7  Eow.  Pr^  251 ;  Stewart  v.  Hanson,  35  Ml^ 
506;  Holmes  v,  Sprowl,  31  Me.,  73;  Libby  v.  Gush- 
man,  29  ife.,  429.  See  Van  Hassell  v.  Borden,  1 
EiUon,  128).  It  appears  to  the  commissioners  desir- 
able that  the  same  rules  should  prevail  in  respect  to 
both  kinds  of  property. 

*  By  the  present  law,  no  consideration  is  necessary  to 
sustain  such  an  agreement  (Waring  v.  Smyth,  2 
Barb.  Ch.,  135). 

S 1621.  A  mortgagee  may  foreclose  the  right  of 
redemption  of  the  mortgagor,  in  the  manner  pre- 
scribed by  the  Oodb  op  Oivil  Pboobdubb. 

The  reference  is  to  the  Code  as  reported  complete. 
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g  1622.  No  person  whose  interest  is  subject  to  the  waiu. 
lien  of  a  mortgage  may  do  any  act  which  will  sub- 
stantially impair  the  mortgagee's  security. 

Van  Pelt  v.  HcGraw,  4  ^  F^  111 ;  Gardner  v.  Heartt^  8 
Dtnio^  232;  see  Manning  v.  Monaghan,  23  N.  K,  539, 
648. 


ARTICLE  n. 

MOBT6A6B  OF  BSAL  PBOPEBTT. 

BiOTZOV  1623.  Mortgage,  how  created. 

1624.  Mortgage  not  a  personal  obligation. 

1625.  Mortgages  on  lands  inherited  or  devifled,  by  whom  to  be 

paid. 

1626.  Mortgage,  how  recorded. 
•  1627.  Effect  of  record. 

1628.  What  must  be  recorded  as  a  mortgage. 

1629.  Recording  assignment 

1630.  Discharge  of  records,  ^,  of  mortgage. 

1631.  Certificate,  how  to  be  recorded. 

g  1623.  A  mortgage  of  real  property  can  be  ere-  M<»tgigj. 
ated,  renewed  or  extended,  only  by  writing,  under 
seal,  with  the  formalities  required  in  the  case  of  a 
grant  of  real  property. 

Stoddard  v.  Hart,  23  K  7.,  556. 

This  section  does  not  recognize  a  mere  deposit  of  title 
deeds,  as  constituting  a  mortgage.  In  England  the 
rule  is  well  established  and  familiar  that  an  ad7ance 
of  money  upon  a  deposit  of  title  deeds,  operates  aa 
an  equitable  mortgage.  Strictly,  it  is  evidence  of 
an  agreement  to  give  a  mortgage,  which  is  treated 
in  a  court  of  equity  as  a  mortgage,  and  enforced 
as  such.  In  this  state  there  has  never  been  any 
such  general  practice  of  depositing  title  deeds  as 
renders  it  desirable  to  recognize  the  fact  of  deposit  as 
one  method  of  mortgaging  the  land;  indeed,  it  is 
difficult  to  see  how,  under  our  system  of  recording  title 
deeds  and  treating  the  record  as  evidence  of  the 
title,  such  a  practice  can  obtain,  to  any  extent.  If  it 
oould,  it  ought  not  to  be  encouraged;  since  it  oon- 
^  travenes  the  policy  of  the  statute  of  frauds,  and  of 

the  recording  acts.  For  these  reasons  no  mention  is 
made  in  the  text  of  a  deposit  of  deeds  as  a  method  of 
making  a  mortgage.  Cases  in  which  such  deposit  is 
made  under  circumstanoes  which  evince  an  agreement 
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to  gire  a  mortgage,  or  create  a  lien  upon  the  deed, 
are  lefl  to  the  application  of  the  general  rules  relative 
to  the  specific  performance  of  contracts,  and  to  liens. 
As  to  the  present  law  in  this  state,  upon  this  question, 
see  Bockwell  v.  Hobby,  2  Sandf,  Ch,^  9;  Stoddard 
V.  Hart)  23  K  F.,  561 ;  MandeviUe  v.  Welsh,  5 
WTieatf  2*77.  In  support  of  the  views  here  ezpreased, 
see  Ez  parte  Whitbread,  19  Ves.^  209. 

J^^rtw        S  1624.  A  mortgage  of  real  property  does  not  bind 
^^bu.    the  mortgagor  personally  to  perform  the  act  for  the 
I)erformance  of  which  it  is  a  security,  unless  there  is 
an  express  covenant  therein  to  that  effect. 

IRS,,  738,  §  139 ;  Hone  v.  Fisher,  2  Barb.  Ch.  R, 
.569.  As  to  what  amounts  to  such  a  covenaat^  see 
Elder  v.  Rouse,  16  TTend,  218. 

JSunST*  S  1625.  When  real  property,  subject  to  a  mortgage, 
S^jJJI^iy  passes  by  succession  or  wiU,  the  successor  or  devisee 
whom  to  be  jjj^jj  gatisfy  the  mortgage  out  of  his  own  property, 
without  resorting  to  the  executor  or  administrator  of 
the  mortgagor,  unless  there  is  an  express  direction 
in  the  will  of  the  mortgagor,  that  the  mortgage  shall 
be  otherwise  paid. 

1  R  S.,  749,  §  4. 

hSJ^"^       S  1626.  Mortgages  of  real  property  maybe  recorded 
corded.       ijj  ]j]^Q  manner  with  grants  thereof,  except  that  they 
must  be  recorded  in  books  kept  for  mortgages  exclu- 
sively. 

See  section  513. 

Mwulf  g  1627.  The  record  of  a  mortgage,  duly  made, 
operates  as  notice  to  all  subsequent  purchasers  and 
incumbrancers. 

IR  iR,  766,  §1;  761,  §  33. 

The  record  does  not  operate  as  notice  to  a  prior  incum- 
brancer, even  with  respect  to  his  future  acts  (Howard 
Ins.  Co.  V.  Halsej,  8  K  K,  271 ;  Stuyvesant  v.  Hall, 
2  Barb,  Ch,,  161;  1  8an<V.  Ch.,  419). 

wiu^it  3  1628.  Every  grant  of  real  property,  or  of  #ny 
estate  therein,  which  appears,  by  any  other  writing, 
to  be  intended  as  a  mortgage  within  the  meaning  of 
chapter  I  of  this  Title,  must  be  recorded  as  a  mort- 
gage ;  and  if  such  grant  and  other  writing  explana- 
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tory  of  its  true  character  are  not  recorded  together, 
at  the  same  time  and  place,  the  grantee  can  derive 
no  benefit  from  snch  record. 

1  R  S.,  766,  §  3. 

5  1629.  An  assignment  of  a  mortgage  may  be  re-  2j«>^*»t 
corded  in  like  manner  with  a  mortgage,  but  in  a  ™«°^- 
separate  book,  and  snch  record  operates  as  notice  to 
all  i>ersons  sabsequently  deriving  title  to  the  mort- 
gage from  the  assignor. 

Vanderkemp  v,  Shelton,  11  Faigey  3t.  This  section 
practically  covers  the  ground  of  1  i2l  S^  7  63,  §  41. 
See  KeUogg  v.  Smith,  26  K  7.,  18. 

S  1630.  A  recorded  mortgage  must  be  discharged  ^^'^^^JR 
iq>on  the  record,  by  the  oflScer  having  custody  thereof,  ^^^ 
on  the  presentation  to  him  of  a  certificate  signed  by 
the  mortgagee,  his  personal  representatives  or  assigns, 
acknowledged,  or  proved  and  certified,  as  prescribed 
by  the  chapter  on  Eecording  Transpees,  stating 
that  the  mortgage  has  been  paid,  or  otherwise  satis- 
fled  and  discharged. 

1  R  S.,  761,  §  28. 

g  1631.  A  certificate  of  the  discharge  of  a  mort-  gJJJ**J^ 
gage,  and  the  proof  or  acknowledgment  thereof,  must  "corded. 
be  recorded  at  length ;  and  a  reference  made  in  the 
record,  to  the  book  and  page  where  the  mortgage  is 
recorded,  and  in  the  minute  of  the  discharge  made 
upon  the  record  of  the  mortgage,  to  the  book  and 
page  where  the  discharge  is  recorded. 

1  i2L  jS^.„  761,  §  29 ;  modified  hj  requiring  a  reference  to 
the  record  of  the  mortgage. 

ARTICLE  m. 

MOBTaAGE  OF  PBBSONiX  PfiOPSBTT. 

SiOUOH  1632.  To  be  in  writing. 

1633.  Foreclosure. 

1634.  Mortgage  must  be  filed. 

1636.  Effect  of  filing. 
"               1636.  How  filed. 

1637.  Mortgage  valid  onlj  in  respect  to  thing!  at  to  which  it  it 

filed. 
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Sionoir  1638.  Renewal  of  filing. 

1639,  1640.  Duty  of  officers. 

1641.  Where  mortgages  on  canal  vessels  must  be  filed. 

1642.  Duty  of  auditor  upon  filing. 

1643.  Certain  errors  to  be  disregarded. 

1644.  Negligence  of  officer. 
1646.  Copy,  &a,  when  evidence. 

1646.  To  what  mortgages  this  article  does  not  apply. 

wrttiL?  S  1632.  A  mortgage  of  personal  property  can  be 
created,  renewed,  or  extended,  only  by  a  writing  snb- 
Bcribed  by  the  mortgagor. 

This  provision  is  new.  By  the  present  law,  a  mortgage 
may  be  oral  (Bank  of  Rochester  v.  Jones,  4^7.,  491 ; 
Flory  V.  Denny,  1  Exch.y  681).  But  unless  it  is  in  writ- 
ing, and  filed,  it  is  void  against  creditors  and  purchasers 
(LaiDS  1833,  ch.  279) ;  and  as  it  is  proposed  by  this  Code 
to  treat  every  mortgage  of  personal  property,  aocom* 
panied  by  a  change  of  possession,  as  a  pledge,  there 
are  obvious  reasons  for  requiring  mortgages,  unaccom- 
panied with  such  a  change,  to  be  in  writing. 

g  1633.  A  mortgagee  of  personal  property,  when 
the  debt  for  which  it  is  given  is  due,  may  foreclose 
the  mortgagor's  right  of  redemption  by  a  sale  of  the 
property,  made  in  the  manner  and  npon  the  notice 
prescribed  by  the  Title  on  Pledge,  or  by  proceedings 
under  the  Code  op  Civil  Pbocedube. 

See  Patchin  v.  Pierce,  12  TTend,  63;  Hart  v.  Ten  Eyck, 
2  Johns.  Ch.^  100,  and  cases  cited.  The  reference  is  to 
the  Code  reported  complete.  Until  sale  or  proceedings 
to  foreclose,  the  mortgagor  may  redeem,  although  the 
law  day  has  passed;  as  in  case  of  a  mortgage  of  land 
(Hinman  v,  Judson,  13  Barb.,  629 ;  Pratt  v.  Stiles,  17 
Eow.  Pr.,  211;  9  Abb.  iV.,  160).  A  sale  of  the  pro- 
perty, after  forfeiture,  by  the  mortgagee,  with  the 
consent  of  the  mortgagor,  is  equivalent  to  a  formal 
foreclosiu^  (Talman  v.  Smith,  39  Barb^  390). 

mS?2r        S  1634.  A  mortgage  of  personal  property  is  void  as 

^•^         against  creditors  of  the  mortgagor,  and  subsequent 

purchasers  and  incumbrancers  of  the  property  in  good 

faith^  and  for  value,'  unless  it  is  filed  as  hereafter 

prescribed. 

» Laws  1833,  ch,2l9i  Z  R.  &  (5th  ed.),  222;  Gregory  v. 

Thomas,  20  Weni,  IT;  Meech  v.  Patchin,  14  IT.  T,  11, 
*  Van  Heusen  v.  Raddifi;  17  K  K,  580;  Thompson  «. 

Van  Veohten,  27  id^  668»  681. 
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S  1635.  The  filing  of  a  mortgage  of  personal  pro-  Jg^*^ 
perty,  in  conformity  to  the  provisions  of  this  article, 
operates  as  notice  thereof  to  all  subsequent  purchasers 
and  incnmbrancers. 

S  1636.  Except  in  the  cases  mentioned  in  section  How  filed. 
1641,  a  mortgage  of  personal  property  is  duly  filed  by 
depositing  the  original,  or  a  copy : 

1.  In  the  office  of  the  county  register  of  deeds,  if 
there  is  one,  and  his  office  is  situated  in  the  town 
wherein  the  mortgagor  resides  at  the  time  of  execut- 
ing the  mortgage,  or,  if  he  does  not  reside  in  the 
state,  the  town  wherein  the  property  mortgaged  is  at 
such  time  situated ; 

2.  K  there  is  no  register's  office  so  situated,  then 
in  the  county  clerk's  office,  if  it  is  so  situated ;  or, 

3.  If  neither  office  is  so  situated,  then  in  the  office 
of  the  clerk  of  such  town. 

SB,  S.  (bih  ed.1  223;  Laws  1833,  ch.  279;  as  modified 
by  various  laws  establishing  registers'  offices  in  differ- 
ent counties,  as,  for  example,  Laws  1852,  p.  77. 

g  1637.  A  single  mortgage^  of  personal  property,  '^^^H* 
embracing  several  things  of  such  character  or  so  situ-  {J  JJJJ*^^ 
ated  that,  by  the  provisions  of  this  article,  separate  \^^^^^ 
mortgages  upon  them  would  be  required  to  be  filed 
in  different  places,  is  only  valid  in  respect  to  the 
things  as  to  which  it  is  duly  filed. 

Thus  a  mortgage  upon  a  canal  boat  and  household  fur- 
niture if  filed  in  the  auditor's  office  only,  will  be  good 
as  to  the  boat,  but  void  as  to  the  furniture.  A  mort- 
gage by  a  non-resident  upon  property  in  different 
counties,  must  be  filed  in  each  of  those  counties. 

§  1638.  A  mortgage  of  personal  property  ceases  to  Ben«wia  or 
be  valid,  as  against  creditors  of  the  mortgagor,  and 
subsequent  purchasers  or  incumbrancers  in  good 
faith,  after  the  expiration  of  one  year  from  the  filing 
thereof,  unless,  within  thirty  days  next  preceding 
the  expiration  of  such  term,  a  copy  of  the  mortgage, 
and  a  statement  of  the  amount  of  existing  debt  for 
which  the  mortgagee  claims  a  lien»  subscribed  by 


Digitized  by  VjOOQIC 


THE  CIVIL  CODE 


Doty  of 
oflosrs. 


Where 
mortgagee 
upon  canal 
Teeeele 
mnetbe 


him,  are  filed  anew  in  the  ofBce  of  the  clerk  or  r^;is- 
ter,  in  the  town  in  which  the  mortgagor  then  resides, 
or,  if  he  does  not  then  reside  in  the  state,  in  the  same 
office  in  which  the  mortgage  was  originally  filed,^  or, 
in  the  case  of  mortgages  upon  canal  boats,  in  the 
office  of  the  auditor  of  the  canal  department.'  And, 
in  like  manner,  the  mortgage  and  statement  of  debt 
must  be  reflled  from  year  to  year,  or  it  ceases  to  be 
valid,'  as  against  the  parties  above  mentioned. 

^Laws  1833,  ch.  279;  Z  R  S.  {5ih  wL),  223;  slighUj 
modified,  so  as  to  make  the  sectioii  more  ezidkat 
As  to  what  is  a  suAdeiit  refillDg,  see  Beers  v.  Wa- 
terbury,  3  Bosw.f  396.  As  to  when  it  is  necesiarf, 
Wiles  V.  Clapp,  41  Barb,,  645. 

•  Laws  of  1864,  ch,  412,  §  3. 

'  Kitchie  v,  Townsend,  2  Sandf,,  299. 

S  1639.  The  officers  mentioned  in  the  last  section 
must  receive  and  file  all  such  instruments  as  are 
ofi'ered  to  them  under  this  article,  and  must  keep  the 
same  in  their  offices  for  the  inspection  of  the  publia 

3  B,  S.  {5th  ed.),  223;  Law  1833,  ch.  279. 

§  1640.  Every  officer  with  whom  an  instrument  is 
filed,  pursuant  to  this  chapter,  must  indorse  a  num- 
ber upon  the  same  in  regul^  order,  together  with  the 
time  of  receiving  the  same,  and  must  enter  the  name 
of  every  party  thereto  in  a  book  kept  for  the  pur- 
pose, alphabetically,  placing  mortgagors  and  mort- 
gagees under  a  separate  head,  and  stating  in  separate 
columns,  opposite  each  name,  the  number  indorsed  on 
the  instrument,  the  date  thereof  and  of  the  filing, 
the  amount  secured  thereby,  and  the  time  at  whidi 
it  is  due. 

Law8  1849,  ch,  69. 

§  1641.  A  mortgage  of  a  canal  boat,  steam  tug, 
scow,  or  other  craft,  navigating  the  canals  of  this 
state,  must  be  filed  in  the  office  of  the  auditor  of  the 
canal  department. 

Laws  of  1864)  ch,  412,  g  1. 

In  regard  to  mortgages  of  canal  boats  it  was  enacted  bj 
Law  of  186a,  cK,  247,  as  follows:  "Anjpirsoo having 
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uxj  lien  or  ineambranoe  on  utj  canal  boat^  afeaam  tog^ 
scow  or  other  craft  navigating  the  canals  of  this  state^ 
by  a  chattel  mortgage  duly  filed,  may  make  a  statement 
in  writmg  setting  forth  the  nature  of  his  claim,  the 
time  when  the  same  arose,  the  manner  in  which  it 
originated,  and  the  amount  of  such  lien  or  incumbrance ; 
and  may  annex  thereto  an  affidavit  made  by  himself 
or  his  agent  or  attorney,  that  the  said  statement  is 
correct)  and  the  daim  just  and  true,  and  file  the  same 
in  the  office  of  the  auditor.  It  shall  be  the  duty  of 
the  said  auditor,  on  the  receipt  of  the  said  statement, 
to  file  the  same  in  his  office,  and  to  enter  the  substance 
in  a  book  to  be  provided  for  that  purpose,  and  the 
amount  if  any,  claimed  to  be  due,  which  book  shall 
always  during  office  hours  be  open  for  the  inspection 
of  all  persons  desiring  to  examine  the  same.  All 
claims  and  liens  by  chattel  mortgage,  a  statement  of 
which  shall  be  filed  as  herein  provided,  shall  from  the 
time  of  sndi  filing  have  preference  and  priority  over 
all  other  claims  and  liens,  in  the  same  manner  and  to 
like  extent  of  claims  and  liens  arising  on  chattel  mort- 
gages filed  and  entered  in  towns  where  the  mortgagor 
resides,  but  shaU  not  have  any  priority  over  existing 
liens  and  cUuma." 

This  act  haa  been  disregarded  by  the  commissioners,  for 
the  reason  that  its  construction  in  respect  to  the  legal 
effect  attributable  to  filing  in  the  auditor's  office,  is  too 
uncertain  and  obscure  to  render  it  a  reliable  guide  in 
the  revision  of  the  law  (see  Sweet  ».  Lawrence,  36 
Barb,,  33tX  and  because  the  act  of  1864^  from  which 
the  provisions  in  the  text  are  taken,  though  professedly 
an  amendment  to  that  of  1858,  in  effect  supersedes  it 
by  new  and  more  distinct  provisions,  complete  in  them- 
selves, without  reference  to  &e  act  amended. 

Neither  the  act  of  1868,  nor  that  of  1864,  contain  pro- 
visions dispensing  with  filing  in  the  office  of  the  register 
of  deeds,  or  county  or  town  derk.  Obvious  reasons, 
however,  suggest  that  if  filing  in  the  auditor's  office  is 
required,  filing  elsewhere  should  be  dispensed  with. 
The  oonmussioners  have  frtuned  the  sections  In  tha 
text  accordingly. 

S  1642.  The  auditor  must  cause  every  mortgage  wtj^ 
filed  with  him  pursuant  to  the  last  section,  upon  Spon^iag 
receipt  thereof,  to  be  respectively  numbered,  the  time 
of  receiving  the  same  to  be  indorsed  thereon,  and  the 
substance  thereof  to  be  entered  in  a  book  provided 
for  that  purpose,  entering  alphabetically  the  names 
of  all  the  parties  to  such  instrument,  with  the  number 
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Certain 
•rrortto 
beditro- 
garded. 


oi  oflioar. 


indorsed  l^ereon  opixmite  to  each  name ;  whidi.  entry 
shall  be  repeated  in  the  index  alphabetically  nnder 
the  name  of  every  party  thereto,  also  indexing  the 
name  of  each  l)oat  mortgaged,  with  the  nnmb^  of 
the  mortgage  opposite  to  each. 

LoEUos  1864,  ch.  412,  §  4. 

S  1643.  A  mortgage  is  not  to  be  deemed  defectively 
filed,  by  reaeson  of  any  errors  in  the  copy  filed,  whidi 
do  not  tend  to  mislead  a  party  interested  to  his  pre- 
judice. 

This  proTision  is  new. 

S  1644.  The  negligence  of  the  officer  with  whom  a 
mortgage  is  filed  cannot  prejudice  the  rights  of  the 
mortgagee. 

Dodge  V.  Potter,  18  Barb,,  193;  Bishop  v.  Cook,  13  ii, 
126. 


SSS*^'  S  1645.  A  copy  of  any  instrument  required  to  be 
<^nc««  filed  under  this  article,  when  certified  by  the  ofBcer 
with  whom  it  is  filed,  or  his  deputy,  is  presumptive 
evidence  of  such  filing,  in  the  manner  and  at  the  time 
stated  in  the  official  indorsement  on  such  instrument 
The  original  indorsement  is  also  evidence  to  the  same 
extent  only. 

3  R,  8,,  {h(h  ed,\  223;  Lam  1833,  cA.  2*79;  aee  tlso, 
Xau;tf  0/ 1864,  cA.  412,  §6. 

^r'***  S1646.  Sections  1634  to  1645  inclusive,  do  not 

JKi^^*   apply  to  any  mortgage  of  a  ship  or  part  of  a  ship, 

whieh  is  required  by  act  of  congress  to  be  filed  or 

recorded  in  any  other  manner. 

By  act  of  congress  of  Julj  29,  1850  (9  U,  <8L  Sial  ai  Lt 
440),  it  was  provided  "  that  no  bill  of  sale,  mortgage, 
hypothecation  or  conveyance  of  any  vease],  ot  part  of 
any  vessel  of  the  United  States,  shall  be  valid  agamst 
any  person  (other  than  the  grantor  or  mortgagor,  his 
heirs  and  devisees,  and  persons  having  actual  notice 
thereof  X  unless  such  bill  of  sale,  mortgage,  hypotheca- 
tion or  conveyance  be  recorded  in  the  office  of  the 
collector  of  the  customs  where  such  vessel  is  registered 
or  enrolled." 


apply. 
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It  is  held  at  present,  that  notwithstanding  this  statute, 
the  state  law  requiring  filing,  applies  to  mortgages  of 
yessels.  The  act  of  congress  prescribes,  as  to  all 
vessels  of  the  United  States,  a  rule  as  obligatory  upon 
the  state  tribunals  as  upon  those  of  the  United  States; 
but  it  does  not  supersede  or  abolish  statutory  regula- 
tions of  a  state  upon  the  same  subject,  which  are  not 
inconsistent  with  it  Hence,  if  a  mortgage  of  a  vessel 
is  not  registered  at  the  custom  house  as  required  by 

'  the  act,  it  will  be  invalid  as  to  purchasers  or  mortgagees 
without  notice,  although  every  state  law  may  have 
been  complied  with  ,*  and  on  the  other  hand,  although  it 
is  registered  at  the  custom  house,  yet  if  a  state  statutory 
requisition  has  been  neglected,  the  mortgage  will  give 
place  to  a  subsequent  transfer  or  mortgage  also  regis- 
tered, and  in  respect  to  which  the  state  law  has  been 
fulfilled  (Thompson  v.  Tan  Yechten,  5  Abb,  Pr^  468X 
and  is  void  against  creditors  (iBtna  Ins.  Co.  v.  Aldrich, 
26  N:  K,  82). 

This  reasoning  is  doubtless  correct.  The  two  statutes 
are  entirely  consistent  and  compatible;  and  while  both 
remain  in  force,  both  must  be  complied  with.  But  nc 
good  reason  is  perceived  why  a  mortgage,  which  by 
the  controlling  law  of  the  United  States  must  be  regis- 
tered at  the  custom  house,  should  also  be  required  by 
the  state  to  be  filed  in  a  state  office.  Sufficient  notice 
of  the  lien  is  given,  and  all  the  important  objects  of 
recording  are  secured  by  the  registry  required  by  the 
national  law;  and  the  class  of  mortgages  embraced  by 
that  law  may  be  safely  left,  in  the  opinion  of  the  com- 
missioners, to  its  exclusive  operation.  Only  such  ves- 
sels should  be  excepted  firom  the  state  law  as  are 
embraced  by  the  law  of  the  United  States. 

It  is  to  be  observed  that  the  power  of  Congress  to  regu- 
late the  subject  has  been  doubted  (see  JEtoB.  Ins.  Co. 
V,  Aldrich,  26  Ni  K,  82).  If  this  doubt  should  be 
confirmed,  this  section  should  be  omitted. 


OHAPTBE  in. 

PLEDGE. 

Sionos  1647.  Pledge,  what. 

1648.  When  contract  is  to  be  deemed  a  pledge. 

1649.  Delivery  essential  to  validity  of  pledge. 
1660.  Increase  of  thing. 

1651.  Lienor  may  pledge  property  to  extent  of  his  lien. 

1652.  Real  owner  cannot  defeat  pledge  of  property  transferred 

to  apparent  owner  for  purpose  of  pledge. 
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SionOH  1653.  Pledge  lender,  what 

1654.  Pledgeholder,  what. 

1655.  When  pledge  lender  may  withdraw  property  pledged. 

1656.  Ohligations  of  pledgeholder. 

1657.  Pledgeholder  must  enforce  rights  of  pledgee. 

1658.  Obligation  of  pledgee  and  pledgeholder,  for  re?rard. 

1659.  Gratuitous  pledgeholder. 

1660.  Debtor^s  misrepresentation  of  yalue  of  pledge. 

1661.  When  pledgee  may  sell 

1662.  When  pledgee  must  demand  perfonnanoe. 

1663.  Notice  of  sale  to  pledgor. 

1664.  Waiver  of  notice  of  sale. 

1665.  Waiver  of  demand. 

1666.  Sale  must  be  by  auction. 

1667.  Pledgee's  sale  of  securitiea 

1668.  Sale  on  the  demand  of  the  pledgor. 

1669.  1670.  Surplus  to  be  paid  to  pledgor. 

1671.  Pledgee's  purchase  of  property  pledged. 

1672.  Pledgee  may  foreclose  right  of  redemption. 

Pjjg^.  S  1647.  Pledge  is  a  deposit  of  personal  property  by 

way  of  security  for  the  performance  of  another  act. 

story  on  Bailm.,  %  286. 

As  to  what  constitutes  a  pledge  in  general,  see  Oortelyou 
V.  Lansing,  2  Cai,  Oas.^  200 ;  Barrow  v.  Pazton,  5  Johns., 
258;  McLean  v.  Walker,  10  td,  471;  Brownell  v, 
Hawkins,  4  Barb.f  491;  Hasbrouck  v.  Yandervoort, 
4  Saneff^  74;  Bank  of  Bochester  v,  Jones,  4  If.  T., 
497 ;  Steams  v.  Marsh,  4  Den.,  229 ;  Knapp  t;.  Alvord, 
10  Paige,  205.>  As  to  the  distinction  between  pledge 
and  mortgage  with  reference  to  things  in  action,  see 
Garliok  v.  James,  12  Johns.,  146;  White  v.  Piatt,  5 
Ikn.,  269;  Wheeler  v.  Newbould,  16  M  r,  392; 
Atlantic  Fire  k  Marine  Ins.  Co.  v.  Boies,  6  Dtter,  683 ; 
Lewis  V,  Graham,  4  Abh.  Pr.,  106 ;  Wilson  v.  Little,  2 
If.  r.,  448;  Vaupell  v.  Woodward,  2  Sancff.  Ch.,  143; 
Lewis  V.  Vamum,  12  Abb.  iV.,  305. 

In  Brass  v.  Worth,  40  Barb.,  648,  the  defendants  were 
stock  brokers,  in  the  city  of  New  York,  and  the  plain- 
tiff entered  into  a  general  arrangement  with  them 
that  they  should  purchase  such  stock  as  he  should 
direct,  and  pay  for  the  same  with  their  own  money, 
and  hold  such  stock  for  him,  for  resale  firom  time  to 
time  as  he  should  direct  For  their  advances  and  ser- 
vices they  were  to  receive  interest  and  a  commission; 
and  for  their  security  against  depreciation  the  plaintiff 
was  to  keep  on  deposit  with  them  a  margin  of  five  per 
cent  upon  the  par  value  of  all  purchases  of  stock  made 
by  them  for  him,  which  margin  was  constantly  to  be 
kept  good.    It  was  held  that  though  the  contract  did 
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not  prescribe  with  certainty  the  rights  and  duties  of 
the  defendants  in  the  erent  of  the  Talue  of  the  depo- 
sited ooliaterals  CEdling  below  the  prescribed  amount 
the  defendants  were  to  be  regarded  as  the  pledgees  of 
the  plaintifl;  both  in  respect  to  the  stodcs  porchased, 
and  to  those  deposited  as  security  f<Mr  moneys  advanced ; 
and  the  contract  being  silent,  the  rights  and  duties  of 
the  parties  were  goremed  by  the  law  of  pledge. 

S  1648.  Every  contract  by  which  the  possession  of  when  eon- 
personal  property  is  transferred,  as  a  security  only,  bede^^ 
is  to  be  deemed  a  pledge. 

It  is  intended,  by  this  section,  to  place  every  mortgage 
of  personal  property,  accompanied  by  a  change  of 
possession,  upon  the  same  footing  with  a  pledge.  This 
is  in  accordance  with  the  rule  of  the  civil  law,  and  will 
greatly  simplify  the  law  of  this  state  in  respect  to 
pledges  and  mortgages  (see  Story  Eq,  Jwr^  g  1005; 
Code  Napoleon,  2071,  2117). 


%  1649.  The  lien  of  a  pledge  is  dependent  on  pos-  wAyerj 
session,  and  no  pledge  is  valid  until  the  property  ^uj^^ 
pledged  is  delivered  to  the  pledgee,  or  to  a  pledge-  * 
holder,  as  hereafter  prescribed. 

Delivery  is  essential  to  a  pledge  (BrowneU  v,  Hawkins,  4 
Barb.,  491). 

g  1650.  The  increase  of  property  pledged  is  pledged  increate  or 
with  the  property.  ^^^^' 

S  1661.  One  who  has  a  lien  upon  property  may  Lienor 
pledge  it  to  the  extent  of  his  lien.  ^^^^ 

extent  of 
This  power  is  not  fully  recognized  by  our  existing  law;   hia  lien. 

but  it  is  established  in  England,  and  seems  just 

§  1652.  One  who  has  allowed  another  to  assume  Beai  owner 
the  apparent  ownership  of  property  for  the  purpose  ^"pfefe 
of  making  any  transfer  of  it,  cannot  set  up  his  own  tS^iSS^ 
title,  to  defeat  a  pledge  of  the  property,  made  by  the  owSS?^ 
other,  to  a  pledgee  who  received  the  property  in  good  pi^^ 
faith,  and  for  value. 

This  section  is  an  extension  of  our  present  rule  allowing 
a  pledge  by  an  agent  intrusted  with  indicia  of  title 
to  be  sustained  in  favor  of  one  who  lends  upon  it  with^ 
out  notice  of  the  true  owner's  title. 


Digitized  by  VjOOQIC 


$QS  THE  CIVIL  CODE 


At  common  law,  —  prior,  in  Bngland,  to  4  Oto,  4^  c;  83, 
6  id.,  c  94^  and  5  &  6  Vict,  c.  39,  and  in  this  stato 
to  Laws  of  1830,  ch,  179  —  a  factor  for  sale  had  no 
power  to  pledge;  not  even  to  the  extent  of  his  lien, 
nor  when  the  object  of  the  pledge  was  to  secure  money 
raised  for  the  use  of  his  principal.  The  English  statute 
of  6  Geo.,  4,  c.  94  (known  as  the  "factor's  act "),  pro- 
vided that :  "  any  person  intrusted  with,  and  m  posses- 
sion of  any  bill  of  lading,  docJc  warrant,  order  for 
delivery  of  goods,  &a,  &c.,  shall  be  deemed  the  true 
owner  of  the  goods  described  therein  so  far  as  to  give 
validity  to  any  contract,  &a,  made  by  such  person  for 
the  sale  or  disposition  of  such  goods,  or  any  part 
thereof,  or  for  the  deposit  or  pledge  thereof,  or,  ^  as 
security  for  any  money  or  negotiable  instrument  ad- 
vanced or  g^ven  on  the  faith  of  such  instrument" 

Under  this  statute  it  was  decided  by  the  English  House  of 
Lords  (in  Hatfield  v.  Phillips,  \4.K&W.,  665 ;  UCi& 
Fin.,  343 ;  10  Jur.,  180 ;  aff 'g  S.  C,  9  Jf.  <fe  W;  647^ 
that  to  render  vahd  a  disposal  of  goods  by  a  person  as 
intrusted  with  one  of  the  instruments  named  in  the 
statute,  he  must  be  actually  intrusted  with  the  particu- 
lar instrument  on  the  faith  of  which  the  consideration 
passes,  by  the  owner  of  the  goods ;  or  must  hold  it 
under  such  circumstances  that  an  actual  intrusting  may 
be  inferred.  "Where  a  factor  was  intrusted  with  the 
bill  of  lading  by  the  owner,  and  entered  the  goods  in 
his  own  name  at  the  custom  house,  and  thus  obtained 
a  dock  warrant,  and  pledged  the  dock  warrant,  it  was 
held,  that  the  pledgee  was  not  entitled  to  hold  the 
goods.  The  fact  that  the  factor  was  enabled  to  obtain 
the  dock  warrant  by  means  of  having  been  intrusted 
with  the  bill  of  lading,  was  not  enough.  He  must 
have  been  intrusted  with  the  warrant  by  the  owner. 

The  rule  in  this  respect  has  since  been  enlarged  by 
statute  6^6  Vict,  c  39;  which  enacts  that  any 
agent  iutrusted  with  the  possession  of  goods  or  of  the 
documents  of  title  to  goods  shall  be  deemed  owner  so 
far  as  to  give  validity  to  any  contract  by  way  of  pledge, 
lien,  fta,  for  any  original  or  continuing  advance  —  not- 
withstanding that  the  party  making  the  advance  may 
have  had  notice  that  the  party  receiving  it  was  only  an 
agent ;  —  and  that  any  bill  of  ladmg,  &c.,  or  other  docu- 
ment used  in  the  ordinary  course  of  business  as  proof 
of  the  possession  or  control  of  goods,  or  authorizing 
the  possessor  of  such  document  to  transfer  or  receive 
goods  thereby  represented,  shall  be  deemed  a  "docu- 
ment of  title  "  withm  the  act 

By  our  own  factors'  act  {Lam  of  1830,  ch.  179,  g  3),  it  ia 
provided  that  every  factor  or  other  agent  intrusted 
i\rii!i  A  bill  of  lading,  custom  house  permit^  or  ware- 
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house-keeper's  receipt ;  and  every  such  factor  or  agent 
not  having  the  documentary  evidence  of  UUe,  who 
shall  be  entitled  to  the  possession  of  merchandise  for 
the  purpose  of  sale,  or  as  security  for  advances,  is  to 
be  deemed  the  true  owner,  so  far  as  to  give  validity  to 
his  contract  for  the  sale  or  disposal  of  such  merchan- 
dise, for  any  money  advanced  or  negotiable  instrument, 
or  other  obligation  hi  writing  given  upon  the  faith 
thereof.  But  a  person  who  takes  merchandise  from  a 
factor  to  secure  an  antecedent  debt,  acquires  no  better 
right  than  the  factor  had  at  the  time. 

The  principle  of  this  act  is  somewhat  extended  by  Lomb 
of  1858,  ch,  326,  g  6,  which  enacts  that  warehouse 
receipts  given  for  any  goods,  wares,  merchandise,  grain, 
flour,  produce,  or  other  commodity,  stored  or  deposited 
with  any  warehouseman,  wharfinger,  or  other  person, 
may  be  transferred  by  indorsement  thereof;  and  any 
person  to  whom  the  same  may  be  so  transferred,  shall 
be  deemed  and  taken  to  be  the  owner  of  the  goods, 
wares  and  merchandise  therein  specified,  so  far  as  to 
give  validity  to  any  pledge,  lien  or  transfer  made  or 
created  by  such  person  or  persons.  This  section  was 
somewhat  obscurely  amended  by  Lavn  of  1869,  di,  363. 

Under  our  act  of  1830,  it  has  been  held  that  where  a 
pledge,  Ac,  by  a  factor,  is  sought  to  be  sustained  on 
the  ground  iiwA  he  was  intrusted  vfith  the  documentary 
evidence  of  title  mentioned,  it  must  appear: 

1.  That  the  pledgee  had  no  notice,  from  the  language 
of  the  document  relied  on,  or  otherwise,  that  the  factor 
was  not  the  true  owner. 

2.  That  the  document  was  transferred  and  delivered 
to  such  pledgee  simultaneously  with  his  advance,  in 
such  manner  as  to  vest  in  him  either  the  title  or  the 
exclusive  right  and  means  of  obtaining  possession. 

3.  That  the  document  relied  on  is  one  of  the  three 
enumerated  in  the  statute.  A  permit  for  landing  goods 
on  which  duties  have  not  been  paid,  to  the  end  that 
they  may  be  stored  in  bond,  as  authorized  by  acts  of 
Congress,  August  6,  1846,  and  March  28, 1854  (9  U.  8, 
StaLatL,y  63;  10  id.,  2 7 OX  is  not  such  a  ''custom 
house  permit ;"  nor  is  the  receipt  of  the  keeper  of  a 
bonded  warehouse  on  receiving  goods  for  storage, 
given  under  the  acts  of  Congress,  such  a  ''  warehouse- 
keeper's  receipt  '*  as  is  embraced  within  the  act 

4.  That  the  document  was  "  intrusted  "  to  the  factor 
by  the  owner  of  the  goods;  u  e.,  it  must  have  been 
delivered  or  transmitted  to  the  factor  by  the  owner,  or 
have  been  received  by  the  factor  in  the  proper  and 
ordinary  mode  of  discharging  his  trust. 

Unless  these  elements  exist,  the  validity  of  the  pledge 
must  be  determined  by  the  oommon  law. 
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On  the  other  hand,  wh&te  a  t^edge  bj  a  factor  is 
Bought  to  be  sustained  upon  the  ground  ihat  he  was 
inirusted  with  the  posieasion  of  the  goods^  it  must  ap- 
pear: 

1.  That  he  had  actual  as  distinguished  from  con- 
structive  possession.  Goods  stored  in  bonded  ware- 
house before  payment  of  duties,  are  not  in  possession 
of  the  factor  within  the  meaning  of  the  statute. 

2.  That  the  change  of  possession  was  made  at  the 
time  of  the  adyanoe  which  the  pledge  was  intended  to 
secure.  See  on  this  subject,  Bonito  tit.  Hosquera,  2 
Bosw.,  401 ;  Walther  «.  Wetmore^  \  R  D.  Smith,  *l ; 
Covell  v.  Hill,  6  X  K,  374. 

The  effect  of  the  act  is  that  one  who  has  such  document- 
ary evidence  of  the  title  to  merchandise  as  gives  him 
the  exclusive  control  of  the  possession,  is  deemed  the 
true  owner  of  the  property  for  certain  purposes,  if 
the  true  owner  has  intrusted  him  with  such  evidence 
for  the  purpose  of  disposing  of  the  property.  A  factor 
BO  situated  can  sell  or  pledge  the  whole  or  a  part  oi 
the  property ;  or  give  a  lien  upcm  it  for  advances.  If 
he  misappropriates  the  property  his  principal  must 
suffer;  not  the  person  who  has  dealt  with  the  factor 
on  the  faith  of  the  position  in  which  the  owner  has 
placed  him.  Thus  one  who  has  made  advances  to  a 
factor  upon  the  faith  of  a  warehouseman's  receipt  of 
imported  goods,  given  to  the  factor  in  consequence 
of  his  being  intrusted  with  an  invoice  of  the  goods,  is 
protected,  though  the  invoice  showed  that  the  goods 
belonged  to  the  shipper.  To  bring  a  case  within  the 
act^  it  is  not  necessary  that  the  true  owner  should 
have  intrusted  the  factor  with  the  identical  evidence 
of  title  on  the  faith  of  which  the  factor  procures  the 
loan.  Intrusting  him  with  primary  documents  out  of 
which  others,  in  the  usual  course  of  trade,  grow,  is 
equivalent  to  mtrusting  him  with  the  latter.  Nor  is  it 
strictly  necessaiy  that  the  documentary  evidence  of 
title  should  be  delivered  at  the  very  time  when  the 
loan  is  made.  If  good  faith  is  shown,  the  loan  may 
be  made  at  one  time,  and  the  pledge  created  after^ 
wards  (Cartwright  v.  Wilmerding,  24  K  K,  531). 

It  will  be  observed  that  our  present  act  is  limited  to  dis- 
position by  a  "  factor  or  other  agent"  The  Oommis- 
sioners  propose  to  extend  it  to  all  persons  allowed  to 
assume  the  apparent  ownership.  This  will  not^  how- 
ever, extend  the  rule  to  all  cases  of  mere  possession. 
Here  possession  of  goods  is  not  evidence  to  the  world 
of  an  unlimited  authority  to  seU  them;  so  as  to  pre- 
clude the  owner  from  showing,  as  against  a  purchaser, 
that  they  were  intrusted  to  him,  not  for  sale,  but  for  a 
dinToreut  purpose — such  as  transportation  or  temponuy 
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oostodj  (Oook  V,  Beal,  1  Boew^  497.  Gompare  Zaohrii- 
Bon  V.  Ahman,  2  Scmclf.f  68). 
It  is  dear  that  one  who  takes  from  the  factor  or  agent, 
with  notice  of  the  true  owner's  right,  is  not  protected 
by  the  act  (Stevens  v,  Wilson,  3  Detk,  472 ;  aff  *g  S.  C, 
6  HiO,  612;  OoreU  v.  Hill,  6  N.  T,  374;  Wilson  v. 
Nason,  4  Bosw^  155).  This  principle  is  preserved  bj 
the  provisions  in  the  text. 

g  1653.  Property  may  be  pledged  as  security  for  Hedge 
the  obligation  of  another  person  tiian  the  owner,  and  what. 
in  so  doing  the  owner  has  all  the  rights  of  a  pledgoi 
for  himself,  except  as  hereinafter  stated. 

Code  No^pcHaon,  2077. 

g  1654.  A  pledgor  and  pledgee  may  agree  upon  a  piedge 
third  person  with  whom  to  deposit  the  property  wha?* 
pledged ;  who,  if  he  accepts  the  deposit,  is  called  a 
pledgeholder. 

Code  NapoUon^  2076. 

§  1665.  One  who  pledges  property  as  security  for  wben 
the  obligation  of  another,  cannot  withdraw  the  pro-  fendCT  may 

°  '  *^  withdraw 

perty  pledged  otherwise  than  as  a  pledgor  for  himself  JJXJJ 
might ;  and,  if  he  receives  from  the  debtor  a  con- 
sideration for  the  pledge,  he  cannot  withdraw  it 
without  his  consent. 

S  1656.  A  pledgeholder  for  reward  cannot  exoner-  obiiptiona 
ate  himself  from  his  undertaking;  and  a  gratuitous  Sofi^^ 
pledgeholder  can  do  so  only  by  giving  reasonable 
notice  to  the  pledgor  and  pledgee  to  appoint  a  new 
pledgeholder,  and,  in  case  of  their  failure  to  agree, 
by  depositing  the  property  pledged  with  some  impar- 
tial person,  who  will  then  be  entitled  to  a  reasonable 
compensation  for  his  care  of  the  same. 

g  1657.  A  pledgeholder  must  enforce  all  the  rights  nedge- 
of  the  pledgee,  unless  authorized  by  him  to  waive  eSfoSSe"*" 

,^  righUof 

them.  pledgee. 

g  1658.  A  pledgee,  or  a  pledgeholder  for  reward,  obligation 
assumes  the  duties  and  liabilities  of  a  depositary  for  an^^^i. 

_  M.  ^  holder  for 

reward.  wward. 
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GrmtoKoQi 

pledffe- 

noldor. 


Debtor*! 
nlfrepr^ 
mdUuoii 
of  Tftlae  of 
pledge. 


§  1669.  A  gratuitous  pledgeholder  assumes  the 
duties  and  liabilities  of  a  gratuitous  depositary. 

S  1660.  Where  a  debtor  has  obtained  credit,  or  an 
extension  of  time,  by  a  fraudulent  misrepresentation 
of  the  value  of  property  pledged  by  or  for  him,  the 
creditor  may  demand  a  Airther  pledge  to  correspond 
with  the  value  represented;  and  in  de&ult  thereof 
may  recover  his  debt  immediately,  though  it  be  not 
actually  due. 

(Mt  of  La^  3141. 


^i^may      S  1661.  Whcu  performance  of  the  act  for  which  a 
•*^  pledge  is  given  is  due,  in  whole  or  in  part,  the  pledgee 

may  collect  what  is  due  to  him  by  a  sale  of  property 
pledged,  subject  to  the  rules  and  exceptions  herein- 
after prescribed. 


When 
pledgee 
mast  de- 
mand per- 
form«nce. 


Notice  of 
sale  to  the 
pledgor. 


S  1662.  Before  property  pledged  may  be  sold,  and 
after  performance  of  the  act  for  which  it  is  security 
is  due,  the  pledgee  must  demand  performance  there- 
of from  the  debtor. 

Wilson  V,  Little,  2  JV.  Z,  443;  aff'g  8.  C,  1  Sem^i^  361; 
Lewis  v.  Graham,  4  Alib.  Fr^  106;  Oastellov.  City 
Baok,  1 N.  T,  Leg,  Obs.,  26 ;  Brown  v.  Ward,  3  Dfnar^  660. 

g  1663.  A  pledgee  must  give  actual  notice  to  the 
pledgor  of  the  time  and  place  at  which  the  property 
pledged  will  be  sold,  at  such  a  reasonable  time  before 
the  sale,  as  will  enable  the  pledgor  to  attend. 

Notice  to  the  pledgor  of  the  sale  is  an  essential  prerequi- 
sito  (Lewis  v.  Graham,  4  Ahb,  iV.,  106;  Castello  v. 
City  Bank,  I  N,  T,  Leg.  Obs.,  25 ;  Brass  v.  Worth,  40 
Barb.^  648;  Brown  v.  Ward,  3  Buer,  660).  And  this 
notice  must  apprise  the  pledgor  of  the  time  and  place 
of  sale.  For  the  object  of  the  notice  is,  not  merely 
to  enable  the  pledgor  to  redeem,  but  also  to  enable  him 
to  be  present  at  the  sale,  and  see  that  it  is  fairly  con- 
ducted (Wheekr  v.  Newbould,  16  ^:  K,  392).  And 
where  notice  cannot  be  given  to  him  personally,  e.  g^ 
where  he  has  absconded,  the  pledgee  cannot  dispose  of 
the  pledge  without  notice,  but  must  resort  to  judicial 
proceedings  (Qarlick  v.  James,  12  Johns.y  146).  An 
advertisement  in  the  newspapers  is  not  suflSctent 
notice  (Steams  v.  Marsh,  4  Den.^  227). 
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S  1664.  Notice  of  sale  may  be  waived  by  a  pledgor  J^^JJ^?' 
at  any  time ;  but  is  not  waived  by  a  mere  waiver  of  •^•• 
demand  of  performance. 

Milliken  v.  Dehon,  27  ^  J!,  364 ;  Wilson  v.  Little,  2  id.,  443. 

§  1666.  A  debtor  or  pledgor  waives  a  demand  of  J^^d^ 
I>erformance  as  a  condition  precedent  to  a  sale  of  the 
property  pledged,  by  a  positive  refusal  to  perform, 
after  performance  is  due,  but  cannot  waive  it  in  any 
other  manner  except  by  contract. 

See  WUson  v.  LitUe,  2  K.  K,  443. 

gl666.  The  sale,  by  a  pledgee,  of  property  pledged,  gjt*^ 
must  be  made  by  public  auction,  in  the  manner  and  ^^^ 
upon  the  notice  to  the  public  usual  at  the  place  of 
sale,  in  respect  to  auction  sales  of  similar  property ; 
and  must  be  for  the  highest  obtainable  price. 

Wheeler  v.  Newbould,  16  K  T,  392 ;  Brown  v.  Ward,  3 
Duer^  660.  Even  in  the  case  of  stock  pledged,  a  sale 
at  the  rooms  of  a  board  of  brokers  in  the  city  of  New 
York,  whose  transactions  were,  by  their  regulationa, 
not  open  to  the  public  has  been  held  invalid,  without 
the  consent  of  the  pledgor  (Wood  v.  Hamilton,  cited 
in  Castello  v.  City  Bank,  IMF.  Leg,  Obs.,  25 ;  Bankin 
V.  McCullough,  12  Barb.,  103;  Willoughby  v.  Corn- 
stock,  3  EiUf  389;  Brass  v.  Worth,  40  Barb.y  648). 

It  is,  of  course,  to  be  understood  that  this  section  maybe 
overruled  by  agreement  of  the  parties. 

5  1667.  A  pledgee  cannot  sell  any  evidence  of  debt  Hedge*  • 
pledged  to  him,  except  the  obligations  of  govern-  carniw. 
ments,  states,  or  corporations ;  but  he  may  collect  the 
same  when  due. 

Wheeler  v,  Newbould,  16  K  F^  397,  limited  by  the 
exception,  which  is  not  inconsistent  with  the  principle 
of  that  case  (see  also  Garlick  v.  James,  12  Johns., 
146;  Nelson  v.  Wellington,  5  Bomo.,  178;  Brookman 
V.  Metcalf,  id.,  429,  445;  White  v.  Piatt,  6  Den.,  269; 
Hays  V.  Riddle,  1  Sandf.,  248).    Of  course  a  different 

.  agreement  may  be  made  by  the  parties. 

g  1668.  Whenever  property  pledged  can  be  sold  for  m^  on  the 

doinuiQ  of 

a  price  sufficient  to  satisfy  the  claim  of  the  pledgee,  the  pledgor. 
the  pledgor  may  require  it  to  be  sold,  and  its  proceeds 
to  be  applied  to  such  satisfaction,  when  due. 
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This  prorision  is  new,  or,  at  least,  it  is  yeiy  doubtful 
whether  such  a  right  now  exists.  But  its  justice  is 
very  dear  (Story  BaUm,,  §  320).  It  is  not  proposed  to 
extend  the  same  privilege  to  mortgages,  as  they  are 
used  as  permanent  securities.  A  pledge  should  be 
used  only  as  a  transient  security. 

BjiTjM^  S  1669.  After  a  pledgee  has  lawfully  sold  property 
pledgor.  pledged,  op  otherwise  collected  its  proceeds,  he  may 
deduct  therefix>m  the  amount  due  under  the  principal 
obligation,  and  the  necessary  expenses  of  sale  and 
collection,  and  must  pay  the  surplus  to  the  pledgor, 
on  demand. 

Id.  g  1670.  When  property  pledged  is'  sold  before  the 

claim  of  the  pledgee  is  due,  he  may  retain  out  of 
the  proceeds  all  that  can  possibly  become  due  under 
his  claim,  until  it  becomes  due;  with  the  proper 
rebate  of  interest. 

^^^^ot      S  1671.  A  pledgee,  or  pledgeholder,  cannot  pur- 
pi2Se2      <5hase  the  property  pledged  except  by  direct  dealing 
with  the  pledgor. 

Story  on  BaUm.^  §  319;  see  also  Dykers  v.  Allen,  7  MR^ 
49t,  and  the  Titie  on  Trust.  But  (prior  to  Xokwc/ 1857, 
eh,  414,  somewhat  enlarging  the  powers  of  a  special 
partner)  it  was  held  that  a  special  partner  of  a  firm  with 
whom  property  is  pledged  is  not  incapacitated  from  pur- 
chasing it  at  a  sale  made  by  the  firm.  As  he  was 
prohibited  f^om  transacting  any  business  on  account 
of  the  partnership,  and  oould  not  be  employed  as  agent 
attorney  or  otherwise,  no  duty  devolyed  upon  him  in 
reference  to  the  bailment.  He  oould  not  aid  or  direct 
in  the  sale ;  and,  hence,  was  not  within  the  rule  that 
one  shall  not  be  permitted  to  purchase  who  has  a  duty 
inconsistent  with  the  character  of  purchaser  (Lewis 
V,  Graham,  A^Ahh,  iV.,  106). 

mi^t^  S  1672.  Instead  of  selling  property  pledged,  as 
onS^jJ.  hereinbefore  provided,  a  pledgee  may  foreclose  the 
right  of  redemption  by  a  judicial  sale  under  the 
direction  of  a  competent  court;  and  in  that  case 
may  be  authorized  by  the  court  to  purchase  at  the 
sale. 

See  Garltok  v,  James,  12  Jahns.,  146w 


tion. 
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OHAPTBE  TV. 

BOTTOMRY. 

Sionoir  1673.  Bottomiy,  what 

1674.  Owner  of  ship  may  hypothecate. 

1676.  1676.  When  master  may  hypothecate  ship. 

1677.  When  master  may  hypothecate  freight-money. 

1678.  Rate  of  interest 

1679.  Rights  of  lender  when  no  necessity  for  bottomry  existed. 

1680.  Stipulation  for  personal  liability,  yoid. 

1681.  When  money  loaned  is  to  be  repaid. 

1682.  When  bottomry  loan  becomes  due. 

1683.  Bottomry  lien,  how  lost, 

1684.  Preference  of  bottomry  lien  over  other  liens. 
1686.  Priority  of  bottomry  liens. 

S  1673.  Bottomry  is  a  contract  by  which  a  ship  or  Bottomry, 
its  freightage  is  hypothecated^  as  security  for  a  loan, 
which  is  to  be  repaid  only  in  casie  the  ship  suryives  a 
particular  risk,  voyage,  or  period.' 

'  Stainbank  v.  Sheppard,  13  C.  J5L,  418,  441. 

•  The  brig  Draco,  2  Sumn^  167, 191 ;  Thorndike  v.  Stone, 
11  FicJc,  183 ;  Stainbank  v.  Sheppard,  13  O.  B.,  418 ; 
Oole  V.  White,  26  Wend,,  611;  The  Atlas,  2  Hogg. 
Adm.,  48.  The  fact  that  the  terms  of  the  bond 
import  a  transfer  of  the  ship,  rather  than  a  mere 
pledge,  makes  no  difference  in  the  character  or 
operation  of  the  contract  (Robertson  v.  United  States 
Ins.  Oo.,  2  Johns.  Cos,,  260). 

In  White  ir.  Oole,  24  TTcndL,  116,  126,  it  was 
remarked  by  Judge  Cowen,  that  contracts  of  bot- 
tomry ought  to  be  confined  to  vessels  navigating  the 
ocean,  or  its  great  navigable  arms;  and  that  they 
ought  not  to  be  permitted  upon  vessels  employed 
upon  the  lakes.  But  this  view  was  disapproved  by 
Senator  Tebplanck,  in  delivering  his  opinion  in  the 
Court  of  Errors,  upon  the  reversal  of  the  decision  of 
the  Supreme  Court  (see  Cole  v.  White,  26  TTendL, 
611,  616).  The  oonunissioners  have  not  thought  it 
necessary  to  propose  any  distinction  between  ships 
employed  in  inland  and  in  ocean  navigation  in  this 
respect  The  only  practical  objection  to  allowing  a 
bottomry  contract  upon  an  inland  ship,  is  in  the 
danger  that  excessive  interest  may  be  exacted.  Suf- 
ficient protection  against  this  is  afforded  by  the 
provision  of  section  1678,  by  which  the  rate  of  inte- 
rest agreed  on  by  the  parties  may  be  reduced  by  the 
ooort  whenever  it  appMurs  uzyustifiable  or  exorbitant 
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SJJSiSf        S  l^*^*-  ^®  owner  of  a  ship  may  hypothecate  it  or 
SS*^*-      its  freightage,  upon  bottomty,  for  any  lawful  purpose,* 
and  at  any  time  and  place.' 

'  '  The  brig  Draco,  2  Sumn.,  157,  186 ;  Greelj  v.  Water- 

house,  19  Maine^  9 ;  sloop  Harj,  1  Potne,  C.  C^  671 , 
Thorndike  v.  Stone,  11  Picfc^  183 ;  see  the  Duke  of 
Bedford,  2  Bagg.  Adm,,  294. 
•  The  brig  Draco,  2  <Sbmn.,  157 ;  sloop  Mary,  1  Patn^ 
(7.  (7.,  671.  In  England  the  admiralty  law  may  be 
otherwise  (see  the  Royal  Arch,  1  Swab.  Adm,,  269, 
276). 


S^SL??^      S  1675.  The  master  of  a  ship  may  hypothecate  it 
SSrS5».    i^pon  bottomry,  only  for  the  purpose  of  procuring 
repairs  or  supplies  which  are  necessary  for  accom- 
plishing the  objects  of  the  voyage,  or  for  securing 
the  safety  of  the  ship. 

The  Virghi,  8  Pet,,  638;  Boss  v.  Ship  Active,  2  Wash 
C.  C,  227 ;  The  Aurora,  1  Wheat.,  96 ;  The  Edmond, 
1  Lash.  Adm.,  57,  211;  The  North  Star,  id.,  45;  The 
Prince  George,  4  Moore  P.  C,  21 ;  see  also.  The  Orelia, 
3  Hogg.  Adm.,  75 ;  The  Boston,  1  BkUchf.  &  H.  Adm., 
309 ;  The  Alexander,  1  Dods.  Adm.,  278 ;  The  Tartar, 
1  Hogg.  Adm.,  1;  The  brig  Ann  0.  Pratt,  1  OurUs,  C. 
a,  340;  afBrmed,  18  How.  [U,  S.],  63. 

M.  g  1676.  The  master^  of  a  ship  can  hypothecate  it 

upon  bottomry,  only  when  he  cannot  otherwise  relieve 
the  necessities  of  the  ship,*  and  is  unable  to  reach 
adequate  funds  of  the  owner,  or  to  obtain  any  upon 
the  personal  credit  of  the  owner,^  and  when  previous 
communication  with  him  is  precluded  by  the  urgent 
necessity  of  the  case.* 

'  .The  master  is  the  only  person  beside  the  owner  who  can 
hypothecate  the  ship  (The  Orelia,  3  Eagg.  Adm^  75 ; 
The  Kennersley  Castle,  wt,  1 ;  The  Tartar,  lid.,  I; 
The  Boston,  1  Blatcf^f.  &  K,  309;  The  Ann  C.  Pratt, 
1  Curt,  a  a,  340;  aff'd,  18  How.  [U.  S.],  63;  The 
Alexander,  1  Dods.  Adm.,  278 ;  The  Jane,  id.,  461). 

•  The  Gratitudine,  3  Rob.  Adm.,  196,  266;  The  Nelson,  1 
Hogg.  Adm.,  169 ;  The  Gauntlet,  6  Notes  of  Cos.,  370 ; 
3  W.  Bob.,  82. 

■  Tunno  v.  Sloop  Mary,  Bee,  Adm.,  120;  Ship  Packet,  3 
Mason,  255 ;  Ross  v.  Ship  Active,  2  Wash.  C.  C,  226 ; 
and  see  Walden  v.  Chamberlain,  3  Wash.  C.  C, 
290 ;  The  Medora,  Sprague,  138 ;  The  Virgin,  8  Peters^ 
538 ;  The  Saxe  Cobourg,  8  Hogg.  Adm,,  387. 
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•  The  Olivier,  1  Lush.  Adm.,  484;  La  Ysabel,  1  Dods. 
Adm.,  273;  Arthur  v.  Barton,  6  if.  cfc  TT.,  138. 
This  la  the  only  test,  and  it  is  immaterial  whether 
the  ship  is  in  a  home  port  or  a  foreign  one,  if  the 
master  was  really  unable  to  communicate  with  the 
owner  (The  Trident,  1  W.  Bob,,  29;  The  Ysabel,  1 
Loda.  Adm^  273).  But  it  has  been  held,  in  the  English 
Privy  Council,  that  the  master  must  not  only  com-  ^ 

municate  the  fact  of  his  distress,  but-  must  also 
communicate  his  intention  to  make  a  bottomry  bond 
(The  Oriental,  7  Moore  P.  a,  398).  And  communi- 
cation must  be  made  by  telegraph,  if  that  is  possible, 
and  the  master  cannot  wait  for  an  answer  to  a  letter 
by  mail  (lb), 

S  1677.  The  master  of  a  ship  may  hypothecate  ^^^^^^ 

freightage  upon  bottomry,  under  the  same  circum-  ^SSg^ 

stances  as  tiiose  which  authorize  an  hypothecation  of  °*°'**^* 
the  ship  by  him. 

The  Packet,  3  Mosoti,  255;  The  Zephyr,  id,  341. 

§  1678.  Upon  a  contract  of  bottomry,  the  parties  gj^of  m 
may  lawfully  stipulate  for  a  rate  of  interest  higher 
than  that  allowed  by  the  law  upon  other  contracts. 
But  a  competent  court  may  reduce  the  rate  stipulated 
when  it  appears  unjustifiable  and  exorbitant. 

The  Atlas,  2  Hogg.  Adm.,  48,  58 ;  The  Cognac,  td,  377 ; 
Sharpley  v.  Hurrel,  Cfro.  Jae.y  208;  see  Simonds  v. 
Hodgson,  3  A  <fc  Ad.^  57 ;  The  Huntley,  1  Luah.  Adm., 
24;  The  Zodiac,  1  Eagg.  Adnu,  320,  326;  The  Heart 
of  Oak,  1  W.  Bob.,  204. 

S  1679.  A  lender  upon  a  contract  of  bottomry,  Bight*  ©r 

^  ^  •'      lender  when 

made  by  the  master  of  a  ship,  as  such,  may  enforce  f^j^^'^'^ 
the  contract,  though  the  circumstance  necessary  to  ^^ 
authorize  the  master  to  hypothecate  the  ship  did  not 
in  fact  exist,  if,  after  due  diligence  and  inquiry,  the 
lender  had  reasonable  grounds  to  believe,  and  did  in 
good  faith  believe,  in  the  existence  of  such  circum- 
stances. 

Oonard  t^.  Atlantic  Ins.  Co.,  1  FeUrs,  386 ;  4  Wash.  C.  (7., 
662;  see  Carrington  v.  Pratt,  18  Eovo,  [U.  S.\  63; 
Thomas  v.  Osbom,  19  id,  22,  31;  Scares  v.  Rahn,  3 
Moore,  P.  C,  1 ;  Walden  v.  Chamherlam,  3  Wash,  O,  a, 
290;  The  Prince  of  Saxe  Coburg,  3  Hogg.  Adm,,  387  : 
The  Orelia,  3  id,  84,  86;  The  Nelson,  1  id,  169,  176. 
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SUpalAtiOB 
forperto&Al 
lUbUltj, 
▼old. 


When  mo- 
ney loaned 
it  lobe 
repaid. 


S 1680.  A  stipulation,  in  a  contract  of  bottomiy, 
imposing  any  liability  for  the  loan  independent  of 
the  maritime  risks,  is  void. 

Stainbaok  v,  Sheppard,  13  C.  R,  418,  444;  The  Nelaon, 
1  Hogg,  Adm^  169;  compare  The  Tartar,  id,  1,  13. 
But  abottomry  bond  may  be  given  as  collateral  aecority 
for  a  personal  obligation  (The  EmancipatioD,  1  Wi 
Bob.,  124;  The  Augusta,  1  JDoda.  AdnL,  283). 

§  1681.  In  case  of  a  total  loss  of  the  thing  hypoth- 
ecated, from  a  risk  to  which  the  loan  was  subject, 
the  lender  upon  bottomry  can  recover  nothing  ;^  in 
case  of  a  partial  loss,  he  can  recover  only  to  the  ex- 
tent of  the  net  value  to  the  owner  of  the  part  saved.* 

'  The  brig  Draco,  2  Sumn.,  157, 191;  Thomdike  v.  Stone, 
lli\ci.,  183;  The  Atlas,  2  J9ay^.  ^Idm.,  48 ;  Brajv. 
Bates,  9  Mete.,  237. 

'  Code  de  Com.,  327.  Such  is  the  usage  in  New  York. 
The  capture  and  sale  of  a  ship  is  not  a  total  losa 
within  this  section,  if  its  proceeds  are  restored.  See 
Appleton  V.  Crowninshield,  3  Mass.,  448. 


5  1682.  Unless  it  is  otherwise  expressly  agreed,  a 


When  bot- 
tomry loan 

dSS?"**  bottomry  loan  becomes  due  immediately  upon  the 
termination  of  the  risk,  although  a  term  of  credit  is 
specified  in  the  contract. 

The  brig  Draco,  2  Sumn.,  157,  193. 


Bottonuy 
lieiif  bow 
lost. 


Preference 
of  bottom- 
ry lien  over 
other  liens. 


S  1683.  A  bottomry  lien  is  independent  of  posses- 
sion, and  is  lost  by  omission  to  enforce  it  within  a 
reasonable  time. 

The  Virgin,  8  Peters,  638,  654;  The  Tartar,  1  Sagg.  Adm., 
],  18;  The  Royal  Arch,  1  Swab.  Adm.,  269,  282;  Ship 
Charles  Carter,  4  Oranck,  328;  Leland  v.  The  Hedora, 
*3  Woodb.  &  if,  105. 

%  1684.  A  bottomry  lien,  if  created  out  of  a  real  or 
apparent  necessity,^  in  good  faith,  is  pr^erred  to  every 
other  lien  or  claim  upon  the  same  thing,  excepting  only 
a  lien  for  seamen's  wages,*  a  subsequent  lien  of  materi- 
almen for  supplies  or  repairs,  indispensable  to  the 
safety  of  the  ship,'  and  a  subsequent  lien  for  salvage.^ 

*  A  bottomry  lien,  created  by  the  owner,  without  neces- 
sity, and  without  any  reason  for  the  lender  to  believe 
that  the  loan  was  necessary,  has  not  a  preference 
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oyer  any  prior  lien  (The  Dunyegan  Castle,  3  Edffg, 
AdTTL,  331;  see  The  Bo7al  Arch,  1  Siodb.  Adm., 
269). 

*  Madonna  D'Idra,  1  Dods.  Adm.j  37,  40 ;  Sydney  Coye^ 

id,  1,  13;  The  Charles  Carter,  4  Orandij  328;  The 
Virgin,  8  Peters,  638 ;  see  The  Mary  Ann,  9  Jiir^ 
94 ;  The  Louisa  Bertha,  1  Bng,  L.  ds  E^  665 ;  14  Jur.^ 
1006.  This  is  true  of  wages  earned  before,  as  well 
as  after  the  bond  is  giyen  (The  Union,  1  Lush.  Adm^ 
128),  and  a  third  person,  who  at  the  master's  request, 
has  advanced  the  seamen's  wages,  has  the  same  right 
of  lien  (The  W.  F.  Safford,  1  Luah,  Adm,,  69),  but  an 
owner  has  not  (The  Janet  Wilson,  1  Swab.  Adm., 
261). 
*The  Jerusalem,  2  GdU.,  345;  compare  the  W.  F.  Saf- 
ford, 1  Lush.  AdTn.,  69. 

*  See  The  W.  F.  Safford,  1  Lush.  Adm.,  69. 

S  1685.  Of  two  or  more  bottomry  liens  on  the  same  priority  of 
subject,  the  latter  in  date  has  preference,^  if  created  uST^ 
out  of  necessity.* 

*The  Exeter,  1  Hob.  Adm.,  146;  The  Trident,  1  W.  Bob., 
29 ;  The  Betsey,  1  Dods.  Adm.,  289 ;  Leland  v.  The 
Medorsy  2  Woodb.  &  M.,  113 ;  Fumiss  v.  The  Magoun, 
Okott  Adm.,  66;  The  Duke  of  Bedford,  2  Eagg. 
Adm.,  294;  The  Prisdlla,  1  Lush.  Adm.,  1. 

*  The  Dunyegan  Cu^e,  3  Bagg.  Adm.,  331. 


CHAPTER  V. 

BESPONBBNTIA. 

SaonOK  1686.  Respondentia,  what. 

168*7.  Respondentia  by  owner. 
1668.  Respondentia  by  master. 

1689.  Rate  of  interest 

1690.  Obligations  of  ship  owner. 

S  1686.  Eespondentia  is  a  contract  by  which  a  gt'wSSu^ 
cargo,  or  some  part  thereof,  is  hypothecated  as  secu- 
rity for  a  loan,  the  repayment  of  which  is  dependent 
on  maritime  risks. 

In  England  a  separate  contract  of  respondentia  is  not 
known  (see  La  Constancia,  4  Notes  of  Cos.,  286;  3 
Kent  Com.,  354).    And  in  this  country,  it  is  rarely 
entered  into  by  a  shipmaster  as  such. 
65 
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§  1687.  The  owner  of  cargo  may  hypothecate  it 
upon  respondentiat  at  any  time  and  place,  and  for 
any  lawful  purpose. 

Conard  v,  Atlantic  Ins.  Ck).,  1  PeterSj  386, 436 ;  see  Frank- 
lin Ins.  Co.  V.  Lord,  4  ifcuon,  248. 

S  1688.  The  master  of  a  ship  may  hypothecate  its 
cargo  upon  respondentia,  ouly  in  a  case  in  which  he 
would  be  authorized  to  hypothecate  the  ship  and 
freightage,  but  is  unable  to  borrow  sufficient  money 
thereon  for  repairs  or  supplies  which  are  necessary 
for  the  successful  accomplishment  of  the  Toyage; 
and  he  cannot  do  so,  even  in  such  case,  if  there  is  no 
reasonable  prospect  of  benefiting  the  cargo  thereby. 

The  Gratitudine,  3  Bob.  Adm,f  196,  263 ;  ship  Active,  2 
WaaJk  C,  a,  237 ;  see  Pope  v,  Nickerson,  3  Story,  466 ; 
The  Osmanli,  3  W,  Rob.,  214;  7  Noiea  of  Cos.,  322; 
The  Lord  Cochrane,  2  W.  Bob.^  312;  The  Prince 
Regent,  cited,  2  td,  83 ;  The  PriscUla,  1  Ltuih.  Adm., 
1;  La  Constanda,  ^  Notes  of  Cases,  285. 

S  1689.  The  provisions  of  sections  1678  to  1685 
apply  equally  to  loans  on  respondentia. 

See  The  Gratitudjpe,  3  Bob.  Adm.,  196,  260 ;  The  Kostiti 
Senora  del  Cannine,  29  Eng.  L.dtE.,  672 ;  18  Jwr.,  730 ; 
The  Osmanli,  3  W.  Bob.,  214 ;  7  Notes  of  Cos.,  322. 

obMga.  §  1690.  The  owner  of  a  ship  is  bound  to  repay  to 

ihip  owner,  the  owucr  of  its  cargo  all  which  the  latter  is  com- 
pelled to  pay,  under  a  contract  of  respondentia  made 
by  the  master,  in  order  to  discharge  its  lien. 

Duncan  v.  Benson,  1  Exch.^  637. , 


Intereat. 


OHAPTEE  VI. 


OTHEB   LIKSrS. 


1691.  Lien  of  seller  of  real  property. 

1692.  When  transfer  of  contract  waires  lien. 

1693.  Extent  of  seller's  lien. 

1694.  Lien  of  seller  of  personal  property. 
1696.  Purchaser's  lien  on  real  property. 
1696.  Lien  for  services. 
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SKmoir  1697.  Lien  of  factor. 

1698.  Banker's  lien. 

1699.  Shipmaster's  lien. 

1700.  Seamen's  lien. 

1701.  Officer's  lien. 

1702.  Attorney's  lien. 

1703.  Judgment  lien. 

1704.  Kechanic's  lien. 

1705.  Lien  on  ships. 

1706.  Enforoement  of  lien. 

g  1691.  One  who  sells^  real  property  has  a  special  Lum  rf^i. 
lien  thereon,  independent  of  possession,*  for  somnch'  i»rop«r^. 
of  the  price^  as  remains  unpaid,'  and  unsecured^  other- 
wise than  by  the  personal  obligation  of  the  buyer  J 

•  This  lien  exists  onlj  in  favor  of  the  seller,  and  one  who 

lends  the  purchase-money  to  the  buyer  cannot  enforce 
it  (Marquat  v.  Marquat,  7  Eow,  iV.,  417);  see 
McKillip  V.  McEillip,  8  Barh,,  562.  But  person! 
claiming  under  the  seller  may  do  so  (Selby  v.  Selby, 
4  Rum,,  336). 

•  Story  Eq.  Jur.,  §  1218. 

•  The  receipt  of  security  for  part  of  the  price  (Hallock  v. 

Smith,  3  Barb,,  267)  or  payment  of  such  part  (4  Kent 
CovfL,  151 ;  Oarson  t;.  Green,  1  Johns.  (7A.,  308),  does 
not  affect  the  lien  for  the  residue.  But  in  Fish  v. 
Howland  (1  Paige,  20),  It  was  held  that  acceptance 
of  a  mortgage  on  the  land  sold,  for  pari  of  the  price, 
waived  the  entire  lien. 

•  This  lien  exists  only  where  land  has  been  sold  for 

money,  and  cannot  be  used  to  enforce  any  other 
obligation  (McKillip  v.  McEiUip,  8  Barb,,  552). 
"Price"  has  been  elsewhere  defined  as  a  pecuniary 
consideration. 

•  Story  Eq,  Jur,,  §  1217 ;  Garson  v.  Green,  1  John»,  CTu, 

308;  Bradley  ».  Bosley,  1  Barb.  Ch,,  125;  Stafford 
V,  Van  Rensselaer,  9  Cow,,  316 ;  Mackreth  v,  Sym- 
mons,  15  Ves,,  329 ;  Nairn  v.  Prouse,  6  id.,  762.  This 
lien  exists  upon  the  sale  of  a  mere  equitable  title, 
as  well  as  in  the  case  of  a  legal  one  (Warren  v,  Fenn, 
28  Barb.,  333). 

•  The  acceptance  of  any  security,  except  as  mentioned, 

waives  the  lien  (Coit  v,  Fougera,  36  Barb.,  195 ;  Vail 
V.  Foster,  ^N.  T.,  312 ;  Fish  v,  Howland,  1  Paige, 
20 ;  Warner  v.  Van  Alstyne,  3  id.,  513 ;  Gihnan  v. 
Brown,  1  Mason,  191;  aff'd,  4  Wheat,  256). 

•  Taking  the  buyer's  note  or  bond  does  not  waive  this 

lien  (Garson  v.  Green,  1  Johns.  Ch.,  308;  Hallock  ir. 
Smith,  3  Barb.,  267). 
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S^^      S  1692.  Where  a  buyer  of  real  property  gives  to 
teictwaivet  fj^Q  seller  a  written  contract  for  payment  of  all  or 
part  of  the  price,  an  absolute  transfer  of  such  con- 
tract, by  the  seller,  waives  his  lien  to  the  extent  of 
the  sum  payable  under  the  contract. 

Hallock  V.  Smith,  3  Barb,,  267.  A  transfer  in  trost  to 
pay  debts,  and  return  the  surplus,  does  not  waive  the 
lien  {Id). 

J^tof        g  1693.  The  liens  defined  in  sections  X691  and 
"«^  1695  are  valid  against  every  one  claiming  under  the 

debtor,  except  a  purchaser  or  incumbrancer  in  good 

faith*  and  for  value.* 

*  Hallock  V,  Smith,  3  Barb^  267 ;  Champion  v.  Brown,  6 

Johns,  Ch,y  398. 

*  Warren  v.  Fenn,  28  Barb,^  333 ;  Burlingame  v.  Bobbins, 

21  id,  327 ;  Shirley  v.  Congress,  Ac.,  Refinery,  2  Edw,^ 
605.    But  compare  Bayley  v.  Greenleaf;  7  Wheat,  46. 

i^^         S  1694.  One  who  sells  personal  property  has  a 

^SSatj     special  lien  thereon,  dependent  on  possession,  for  its 

price,  if  it  is  in  his  possession  when  the  price  becomes 

payable ;  aud  may  enforce  his  lien  in  like  manner  as 

if  the  property  was  pledged  to  him  for  the  price. 

Thus,  the  seller  may  resell  the  property  for  account  of 
the  buyer  (Sands  v.  Taylor,  6  Johns,,  395 ;  Bement  v. 
Smith,  15  Wend.,  497 ;  Bogart  v,  O'Began,  1  E.  D. 
Smith,  590;  Maclean  v,  Dunn,  4  Bmg.,  722);  and  he 
must  give  notice  of  the  sale  (see  Mallory  v.  Lord,  29 
Batrb.,  464;  Fancher  v.  Goodman,  id.,  316).  These 
rules  are  the  same  as  those  concerning  the  sale  of  a 
pledge.  It  has  indeed  been  held  that  the  property 
may  be  resold  at  private  sale,  in  certain  cases  (Crooks 
V,  Moore,  1  Sa»c^.,  297),  but  upon  the  whole,  the  com- 
missioners recommend  a  different  rule. 

JS'JJ^^  S  1696.  One  who  pays  to  the  owner  any  part  of  the 
^'^'^^^'  price  of  real  property,  under  an  agreement  for  the 
sale  thereof,  has  a  special  lien  npon  the  property, 
independent  of  possession,  for  such  part  of  the 
amount  paid  as  he  may  be  entitled  to  recover 
back,  in  case  of  a  failure  of  consideration. 

Tompkins  v,  Seely,  29  Barb.,  212 ;  Burgess  v.  Wheate,  1 
Wm,  Blacks,,  123;  Laoon  v,  Mertina,  3  Atk.,  1 ;  Shirlej 
ir.  Shirley,  7  Blaekf,,  452. 
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S  1696-  Every  person  who,  while  lawfully  in  pos-  J^^ 
session  of  an  article  of  personal  property,  renders 
any  service  to  the  owner  thereof  by  labor  or  skill 
employed  for  the  protection,  improvement,  safe  keep- 
ing or  carriage  thereof,  has  a  special  lien  thereon, 
dependent  on  possession,  for  the  compensation,  if 
any,  which  is  due  to  him  from  the  owner  for  such 
service. 

It  is  believed  that  this  section  is  in  aocordanoe  with  the 
present  law  of  this  state  (see  Morgan  v.  Congdon,  4  Ni 
F,  652 ;  Baker  v.  Hoag,  7  td,  667 ;  Steinman  v.  Wilkins, 
n  WcUta  db  S,,  466;  Schmidt  v.  Blood,  9  Wend.,  268);  ' 

though  it  undoubtedlj  gives  a  broader  right  of  lien 
than  is  allowed  in  England  (see  Scarfe  v,  Morgan,  4 
M,  ik  W.,  283 ;  Jackson  v,  Cummins,  6  M,  &  W.,  342 ; 
Steadman  v.  Hockley,  15  M.  A  WI,  563),  or  than  is 
allowed  bj  some  decisions  in  this  state  (Grennell  v. 
Cook,  3  ma,  485 ;  Fox  v.  M'Gregor,  11  Barb.,  41). 

%  1697.  A  factor  has  a  general  lien,  dependent  on  lienof 

fiMSfeor 

possession,  for  all  that  is  due  to  him  as  such,  upon  all 
articles  of  commercial  value  that  are  intrusted  to 
him  by  the  same  principal. 

OooU  Ihrtg^  283;  Knapp  v.  Alvord,  10  PcUgCf  205; 
Bryoe  v.  Brooks,  26  Wend.,  367 ;  Bucklej  v.  Packard, 
20  Johns.,  421 ;  Reynolds  v.  Davis,  5  Sanc^.,  267 ; 
and  see  Bank  of  Rochester  v.  Jones,  4  Ni  F.,  497 ; 
Winter  v.  Goit,  7  N.  T.,  288 ;  Enoch  v.  Wehrkamp,  3 
Boew.,  398. 

S  1698.  A  banker  has  a  general  lien,  dependent  on  Ba&k«*t 
possession,  upon  all  property  in  his  hands  belonging 
to  a  customer,  for  the  balance  due  to  him  from  such 
customer  in  the  course  6f  the  business. 

Davis  V.  Bowsher,  5  T.  R,  488.  See  Brandao  t^.  Burnett, 
3  a  B.,  519 ;  rev'g  &  O,  6  JT.  d^  (7.,  630;  and  affirm- 
ing  S.  C.y\M.di  Q.,  908 ;  Bank  of  Metropolis  v.  New 
England  Bank,  1  How.  [U.  8.\  234;  6  id,  212;  Van 
Amee  i;.  Bank  of  Troj,  8  Barb.,  312 ;  5  How,  Pr.,  161 ; 
KcBride  v.  Farmers'  Bank,  25  Barb.,  657 ;  26  ^  T^ 
450. 

S  1699.  The  master  of  a  ship  has  a  general  lien,^  shipmaih 

ttt  S  |l^**j 

independent  of  possession,  upon  the  ship*  and  freight- 
age,' for  advances  necessarily  made,  or  liabilities 
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neoessarily  incurred  by  him  for  the  benefit  of  the 
ship,  but  has  no  lien  for  his  wages/ 

'  In  England,  this  lien  was  not  reoognized  at  common 
law,  as  to  either  ship  (Hussey  t;.  Christie,  9  Eattf 
426;  13  Fes.,  694;  Wilkins  v.  Carmichael,  1  Doug^ 
101 ;  The  Johannes  Christoph,  33  Eng.  L.&E^  600) 
or  freightage  (Bristow  v.  Whitmore,  4  De  Gtx.  d:  J^ 
325;  Qibson  v.  Ingo,  6  Sore,  112;  Atkinson  v. 
Gotesworth,  3  B,  d:  C,  647 ;  Smith  t;.  Plummer,  1 
B.  <fc  Aid.,  675;  The  Favorite,  2  Bob.  Adm.,  232), 
bnt  it  is  now  established  by  statute. 

*  In  Yan  Bokkelin  v.  Ingersoll,  6  Wend.,  315,  326,  Chan- 

cellor Walwobth  said:  "I know  of  no  principle 
which  would  give  an  equitable  lien  upon  the  freight, 
except  as  incidental  to  a  lien  on  the  ship."  And 
although  the  decision  of  the  point  was  not  absolntel/ 
necessary  in  that  case,  yet  it  is  dear  that  this  was 
the  gpround  upon  which  the  actual  determination  was 
put,  and  the  remark  of  the  chancellor  i^pears  to 
be  just  See  also  The  Packet,  3  MoMm,  265 ;  Gard- 
ner V.  The  New  Jersey,  1  PeUn  AdnL,  223. 

*  This  is  the  settled  rule  in  this  country  (Van  Bokkelin 

v.IngersoU,  5  Wend.,  315;  7  Cow.,  670;  The  Packet| 
3  Mason,  255;  Richardson  v.  Whiting,  18  Pick^ 
530;  Sorley  v.  Brewer,  18  Bow,  Pr.,  276> 

*  This  point  is  settled  in  this  state  by  the  unanimous 

decision  of  the  Court  of  Errors  (Yan  Bokkelin  v. 
IngersoU,  5  Wend.,  315^  and  is  generally  so  held  in 
other  states  (The  Grand  Turk,  1  Paine  C.  C^  73 ; 
Fisher  r.  Willing,  8  Serg.  dt  R,  118),  except  in  Mas- 
sachusetts (Lewis  V.  Hancock,  11  Mass.,  72 ;  Drink- 
water  V.  The  Spartan,  Ware,  149).  In  England, 
the  master  has,  by  recent  statutes,  the  same  lien  as  a 
seaman  (17  &  18  VieL,  c  104;  24  Vtct,  c  10.  See 
The  Salada,  1  Lash.  Adm.,  545). 

8fl«nn*t  g  1700.  The  mate^  and  seamen*  of  a  ship  haYe  a 
general  lien,  independent  of  i>ossession,  upon  the 
ship  and  freightage  for  their  wages,^  which  is  superior 
to  eYery  other  lien.* 

*  The  May  Queen,  Sprague,  588;  Bayly  v.  Granti  1  SaOt^ 

33 ;  Hook  v.  Moreton,  1  Ld,  Baym.,  397. 

*  Brown  v.  Lull,  2  Sumn,,  443.    All  classes  of  persons 

who  render  maritime  services  are  included  under  the 
name  of  seamen  (The  Prince  G^rge,  3  ffagg.  Adm.^ 
376 ;  Black  v.  The  Louisiana,  2  Peters  Adm,,  268 ; 
Turner's  case.  Ware,  83 ;  Wheeler  v.  Thompson,  2 
Str.,  707 ;  The  Jane  &  Matilda,  1  Eagg.  Adm^  187 ; 
Sageman  v.  The   Brandywine,  1  Kewh.  Adm^  6; 
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Wolyerton  v,  Laoey,  18  BosL  Law  Hqp.,  672;  The 

Highlander,  Sprague,  588). 
*Ai  seamen  cannot  have  authority  to  make  advinoet 

for  the  benefit  of  the  ship,  except  by  order  of  the 

master,  there  is  no  reason  for  giving  them  a  pecoliar 

lien  for  such  advances. 
*  See  section  1684. 

5  1701.  An  officer,  who  levies  an  attachment  or  gjjj*** 
execution  npon  personal  property,  acquires  a  special 
lien,  dependent  on  possession,  ui)on  such  property, 
which  authorizes  him  to  hold  it  until  the  process  is 
discharged  or  satisfied,  or  a  judicial  sale  of  the  pro- 
perty is  had. 

Khoads  v.  Woods,  41  Barb^  471. 

S  1702.  An  attomey-at-law  has  a  lien,  which  is  Atton^t 
defined  and  regulated  by  the  Oodb  of  Oiyil  Pbo- 

CEDUBE. 

See  sectbn  620  of  the  Code,  reported  complete. 

S  n03.  The  lien  of  a  judgment  is  regulated  by  jadgmnt 
the  GoBB  OF  Oiyil  Pbogedube. 

See  Field  v.  Sands,  8  Bosw.^  686 ;  Conger  v.  Sands,  19 
jadw.  Pr^  8 ;  Smith  v.  Gage,  41  Barb^  60. 

S  1704.  The  liens  of  mechanics,  for  materials  and  Mecnaaki' 
services  upon  real  property,  are  regulated  by  special 
statutes. 

S  1705.  Debts  amounting  to  at  least  fifty  dollars,  u«n  oa 
contracted  for  the  benefit  of  ships,  are  liens  in  the 
cases  proyid^  by  the  Oodb  of  Oiyil  Pbogbdubb. 

The  reference  is  to  the  Code  of  (^vil  Procedure  aa 
reported  complete. 

S  1706.  The  mode  of  proceeding  by  a  creditor  to 

enforce  a  lien  within  this  state,  is  regulated  by  the  Snl^^ 
Oodb  of  Oiyil  Pbocedube. 

As  reported  oompleta. 
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OHAPTEE  Vn. 

STOPPAGE  m  TRANSIT. 

Sscnov  1707.  When  consignor  maj  stop  goods. 

1708.  What  is  insolvency  of  consignee. 

1709.  Transit,  when  ended. 

1710.  Stoppage,  how  effected. 

1711.  Effect  of  stoppage. 

iSS?rm"  S  1707.  A  seller  or  consignor^  of  property,  whose 
■top  goodi.  claim  for  its  price  or  proceeds  has  not  been  extin- 
guished,* may,  upon  the  insolvency  of  the  buyer  or 
consignee  becoming  known  to  him^  after  parting 
with  the  property,  stop  it  while  on  its  transit  to  the 
buyer  or  consignee,  and  resume  possession  thereof. 

*  See  Feisev.  Wray,  3  Easti  93;  EiDlock  v.  Craig,  Z  T.  R, 

119;  Clark  v.  Manrau,  3  Paige,  373.  The  right  ia  in- 
tended to  be  recognized  as  held  by  those  who  dispose 
of  the  thing  as  owners,  only.  A  mechanic  having  a 
lien  on  goods  for  work  done,  but  forwarding  them  to 
the  owner,  cannot  exercise  a  right  to  stop  them  in 
transit  to  enforce  his  demand  for  the  work.  His  lien 
is  destroyed  by  relinquishing  possession  (Sweet  v. 
Pym,  1  JEast,  4).  And  a  mere  surety  for  the  price, 
upon  whom  there  is  no  primary  liability  to  pay  for 
the  goods,  cannot  stop  them  upon  the  inBolyen<7  of 
the  yendee,  merely  to  saye  himself  from  loss  (Siffken 
V.  Wray,  6  East,  371).  But  one  who  remits  money 
upon  a  particular  account  or  for  a  particular  purpose, 
other  than  an  antecedent  debt,  may  stop  the  same 
on  hearing  of  the  insolyenqy  of  the  consignee 
(Smith  V.  Bowles,  2  &p.,  578). 

*  Feise  v.  Wray,  3  East,  93 ;  Jenkins  v,  Usbome,  7  ifl  <fc 

G.,  698. 

*  It  was  held  in  Rogers  v.  Thomas  (20  Cbnn.,  53),  that 

the  right  of  stoppage  in  transit  can  only  arise  upon 
an  insolvency  occurring  aft^r  the  sale.  See,  how- 
ever, to  the  contrary,  Beynolds  v.  Railroad,  43  K, 
J31,  580.  The  commissioners  propose  to  extend  the 
right  to  cases  in  "v^ich  an  insolvency  of  the  buyer 
existing  before  the  sale,  but  then  unknown  to  tHe 
seller,  comee  to  the  knowledge  of  the  latter  while 
the  goods  are  yet  on  their  way.  It  is  obvious  thai 
where  one  sells  goods  with  a  f\ill  knowledge  of  the 
facts  affecting  the  buyer's  credit,  he  should  abide  by 
his  act  But  no  reason,  founded  in  justice  or 
required  by  the  convenience  of  merchants,  la  pei^ 
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ceived  for  distinguishing  between  the  case  of  an 
insolvency  occurring  after  the  sale,  and  one  occurring 
before,  but  unknown  to  the  seller  until  afterward. 

S  1708.  A  person  is  insolvent,  within  the  meaning  what  it  in- 
of  the  last  section,  when  he  ceases  to  pay  his  debts  wi^I^b^ 
in  the  manner  usual  with  persons  of  his  business,  or 
when  he  declares  his  inability  or  unwillingness  to 
do  so. 

Rogers  v,  Thomas,  20  Conn^  63;  Hays  v.  Mouille,  14 
Fenn.  Stj  48 ;  Newsom  v.  Thornton,  6  Ecut^  11 ;  Vertue 
V.  Jewell,  4  Campb.^  31 ;  Thompson  v,  Thompson,  4 
Cush.^  134;  Shone  v.  Lucas,  3  Dowl  db  A,  218;  Bayly 
V.  Schofield,  1  M.  d:  Selw.^  338 ;  Secomb  v.  Nutt,  14  R 
Monr.f  324.  Compare  the  definition  of  "  insolvency," 
in  Herrick  v.  Borst,  4  EiU,  650,  with  that  in  Curtis  «. 
Leavitt,  16  N.  F.,  9,  199. 

5  1709.  The  transit  of  property  is  at  an  end  when  Trawit, 

*r      X        V  when  ended 

it  comes  into  the  i)ossession  of  the  consignee,^  or 
into  that  of  his  agent,  unless  such  agent  is  employed 
merely  to  forward  the  property  to  the  consignee.* 

*  Mottram  v.  Heyer,  5  Dentb,  629 ;  1  icLj  483 ;  Cowasjee 
V.  Thompson,  5  Moore  P.  (X,  166;  Covell  v.  Hitch- 
cock, 23  WencLj  611 ;  Buckley  v.  Pumiss,  15  Wend.^ 
131. 

•Harris  v.  Pratt»  17  N,  E,  249;  Holbrook  v.  Vose,  6 
Bosw.f  76. 

§  1710.  Stoppage  in  transit  can  be  effected  only  by  stoppage, 
notice  to  the  carrier  or  depositary  of  the  property,  or  eScted. 
by  taking  actual  possession  thereof. 

Kottram  v,  Heyer,  5  DeniOj  629;  Whitehead  t^.  Ander- 
son, 9  i£  (fe  W:,  518. 


§1711.  Stoppageintransitdoesnotof  itself  rescind  Mfej^^of 
sale 
seller. 


a  sale,  but  is  a  means  of  enforcing  the  lien  of  the  **®^***^ 


There  has  been  a  good  deal  of  doubt  upon  this  question 
(see  Wentworth  v.  Outhwaite,  10  M.  <f;  W.,  436 ;  Clay  v. 
Harrison,  10  Bam,  <k  Or.,  99 ;  Bloxam  v.  Sanders,  4  id, 
941 ;  Martindale  v.  Smith,  1  Q.  B,,  389);  but  at  the  pre- 
sent day,  and  in  this  country,  the  principle  may  be 
deemed  settled  as  here  stated  (Newhall  v.  Vargas,  13 
Maine,  93;  15  id,  314;  Rogers  v.  Thomas,  20  Oom,^ 
53 ;  see  Rowley  v.  Bigelow,  12  Pick^  307 ;  Ash  v.  Put- 
nam, 1  mU,  302 ;  Pearsons  on  Oonir.,  6th  ed,  598). 
66 
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TITLE  XV. 

NEGOTIABLE  INSTBUMENT8. 

OHiPm    L  Negotiable  instroments  in  gwieraL 
XL  Bills  of  exchange. 
III.  Promissory  notes. 
rV.  Cheques. 
y.  Bank  notes  and  certificates  of  deposit 

The  word  "negotiable"  has  been  so  long  used  in  its 
application  to  commercial  paper,  that  the  oommi»- 
sioners  haye  not  thought  themselres  at  liberty  to 
propose  in  the  text  a  substitute  for  it  They  would 
have  preferred  the  word  "circulating"  as  more  predae 
and  expressive,  and  if  they  had  not  felt  bound  by  ih» 
present  usage,  they  would  have  designated  the  instra> 
ments  mentioned  hi  this  Title  as  "CiBOULAma 
Instbumehts." 

CHAPTEE  I. 

NEGOTIABLE  IKSTBUMENTS  IN  GENERAL. 

Abtiolb  L  General  definitions. 

n.  Interpretation. 
IIL  Indorsement 
17.  Presentment  for  payment 

V.  Dishonor. 

VI.  Excuse  of  presentment  and  notice. 
Vn.  Extinoticm. 

ARTICLE  I. 

GBNSBAL  DEFINITIONS. 

Sionov  1712.  To  what  instruments  this  Title  is  appUoable. 

1713.  Negotiable  instrument,  what 

1714.  Must  be  for  unconditional  payment  of  money. 

1715.  Payee. 

1716.  Instrument  may  be  in  altematire. 

1717.  Date,  seal,  kc 

1718.  Kay  contain  a  pledge,  Ac. 

1719.  What  it  must  not  contain. 

1720.  Date. 

17 2L  Different  classes  of  negotiable  instruments. 
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S  1712,  The  provisions  of  this  Title  apply  only  to  Towbat 
negotiable  instruments,  as  defined  in  this  article.         ]Sf?^^^<« 

®  '  Title  is  ap- 

plicable. 

g  1713.  A  negotiable  instrument  is  a  written*  pro-  g^g^^i« 
mise*  or  request'  for  the  payment  of  a  certain*  sum  ^^• 
of  money,*  to  order*  or  bearer,^  in  conformity  to  the 
provisionB  of  this  article. 

^  I  B.  S.J  768.  It  is  not  necessary  that  the  maker*s  name 
should  be  subscribed  (Taylor  v.  Dobbins,  1  Strange, 
399 ;  Elliot  v.  Cooper,  2  Ld.  Eaym.,  1376). 

It  is  provided  in  another  part  of  the  Code  that  the 
act  of  the  agent  is  equivalent  to  the  act  of  the 
principal;  and  it  is  not,  therefore,  necessary  to  say 
anything  in  this  section  about  signature  by  an  agent 

*iRS,,  768,  §  1. 

*  The  direction  may  be  in  form  a  request  (Wheatley  v. 

Strobe,  12  Colt  92);  though  it  must  be  in  spirit  an 
order. 

*  The  amount  to  be  paid  must  be  fixed  by  the  instrument 

{Story  on  Notes,  §  20;  Lent  v.  Hodgman,  16  Barb^  274). 

*  An  obligation  to  pay  in  anything  other  than  money  is 

not  negotiable  (Jerome  v,  Whitney,  7  Jb^n5.,  21; 
Saxton  t;.  Johnston,  10  itl,  418 ;  Claris  v.  King,  2 
Mass^  524;  Bunker  v.  Atheam,  35  Me.,  364 ;  Wingo 
V.  McDowell,  8  Bich.  £.,  446 ;  Rhodes  v.  Lindley,  3 
fiam??i.,  61 ;  Peayr.  Pickett,  lAb«<fc  ifc  a,  254).  In 
Iowa  such  notes  are  made  negotiable  by  statute  (see 
Riggs  V.  Price,  3  Greene,  334).  In  this  state,  a  note 
payable  in  current  bank  notes  has  been  held  to  be 
negotiable  (Judah  v.  Harris,  19  Johns.,  144 ;  Keith  v. 
Jones,  9  Johns,,  120).  The  same  rule  is  followed  in 
some  other  states  (Swetland  v.  Creigh,  15  Ohio,  118 ; 
Williams  v.  Sims,  22  Ala.,  512 ;  Barnes  v.  Gorman, 
9  Bich.  L.,  297)  but  not  universally  (see  McCormiok 
V.  Trotter,  10  Serg.  &  B.,  94;  London  &  F.  Sa  r. 
Hagerstown  Bank,  36  PenTi.  8t,  498;  Smith  v. 
Philadelphia  Bank,  14  id.,  525;  Lowe  v.  Bliss,  24 
JH,  168;  Fry  v.  Rousseau,  3  McLean,  106;  Has- 
brook  V.  Palmer,  2  id,  10).  A  note  payable  in  the 
currency  of  another  state  (Little  v.  Phoenix  Bank, 
2  HiU,  425 ;  7  id.,  359 ;  lieber  v.  Goodrich,  5  Cow., 
186)  or  country  (Thompson  v.  Sloan,  23  Wend..  71^ 
is  not  negotiable. 

*  An  instrument  payable  *'  to  A.  B.**  simply,  without 

adding  "or  his  order,"  or  equivalent  words,  is  not 
negotiable  (Richards  v.  Warring,  39  Barh.,  42; 
Reed  v.  Murphy,  1  Cfeo.,  236). 
^  IB  S.,  768,  §  1.  It  is  essential  that  the  instrument 
should  be  made  payable  to  somebody  (White  v.  Joy, 
13  K.  Y.,  83 ;  Douglass  v.  Wilkeson,  6  Wend.,  637). 
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SSSSid?-*"  S  1714.  A  negotiable  instrament  must  be  made 
SSSf  ff^'  payable  in  money  only,'  and  without  any  condition 
™»^-       not  certain  of  fulfillment.* 

'  See  note  5  to  last  section. 

*  An  obligation  dependent  upon  an  uncertain  contingency 
is  not  negotiable  (Sadcett  v.  Palmer,  25  Barb^  179 ; 
Cook  V.  Satterlee,  6  Cktw.^  108;  Y^n  Wagner  ir. 
Terrett,  27  JSorfc.,  181 ;  Seacord  ».  Burling,  6  Denio, 
444;  Robins  v.  Maj,  11  Ad,  di  K,  213;  Palmer  v. 
Pratt,  2  Bing.j  185 ;  Kingston  v.  Long,  4  Doug^  9)l 
An  obligation  payable  only  out  of  a  particular  fund  is 
therefore  not  negotiable,  because  payment  is  de- 
pendent upon  the  state  of  the  fUnd  (see  Gallery  v. 
Prindle,  14  Barb.,  186 ;  Worden  v.  Dodge,  4  Demo, 
159).  A  bill  payable  out  of  a  certain  ftind,  if  suffi- 
cient, but  if  not,  then  payable  absolutely,  is  not  the 
less  negotiable  (Bull  v.  Sims,  23  N,  K,  570).  And  so 
of  an  obligation  to  pay  upon  an  event  which  must 
occur  at  some  time,  however  indefinite  that  time 
may  be  (Prindle  v.  Caruthers,  15  iV.  li,  425 ;  see 
Sackett  v.  Pahner,  25  Barb^  179). 


Payee. 


Inatnuneiit 
maybe  tn 
altematlTe. 


Date,  seal, 
Ac 


S  1715.  The  person,  to  whose  order  a  negotiable 
instrament  is  made  payable,  must  be  aacertainable 
at  the  time  the  instrament  is  made. 

A  note  payable  to  "  the  order  of  the  secretary  of  the  A. 
Co.,  for  the  time  being  "  at  a  future  day,  is  not  nego- 
tiable (Cowie  V.  Stirling,  6  EL  A  Bl,  333 ;  alT'g  Storm 
V,  Stirling,  3  id.,  832 ;  Yates  v.  Nash,  S  C.R[N:  &}, 
581).  But  a  note  payable  "  to  the  order  of  the  indoraer  ** 
is  negotiable,  because  any  holder  may  indorse  it 
(United  States  v.  White,  2  EiU,  59).  And  so  it  has 
been  held,  where  the  name  of  the  payee  was  left 
blank  (Orutchly  v.  Mann,  5  JUtmt,  529). 

§  1716.  A  negotiable  instrament  may  give  to  the 
payee  an  option  between  the  payment  of  the  snm 
specified  therein,  and  the  performance  of  another  act ;  ^ 
bat  as  to  the  latter,  the  instrument  is  not  within  the 
provisions  of  this  Title.* 

>  Hodges  v.  Shuler,  22^.  K.  114;  Hosstatter  v. '^Ibod,  36 

Barb.,  307. 
•  See  Hosstetter  v.  Wilson,  36  Barb,,  307. 

S  1717.  A  negotiable  instrament  may  be  with  or 
without  date  ;^  with  or  without  seal  ;*  and  with  or  with- 
out designation  of  the  time'  or  place  of  payment* 
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^  MeciiAiiics*  k  F.  Bank  v,  Schajler,  7  CW.,  33Y,  a, 

*  It  has  been  held  that  a  seal  destroyed  the  negotiability 

of  the  instrument  (Clark  v.  Fanners'  W.  Mf  *g  Co.,  16 
WetuLy  256;  Enthoven  «.  Hoyle,  13  C.  B^  373). 
But  the  contrary  is  now  settled  in  this  state  (Brain- 
erd  V.  N.  Y.  k  Harlem  R.  R.,  25  iV:  T^  496;  Bank 
of  Borne  v.  Borne,  19  K.  F.,  20 ;  see  People  v.  Mead, 
24  N.  T,,  125;  Delafield  v.  Illinois,  2  EiU,  159). 
And  the  same  rule  as  that  now  prevafling  here  pre- 
Tails  in  other  states  (Bain  v.  Wilson,  10  Ohio  St, 
14;  Porter  t;.  HcCollum,  15  Cfeo.^  529);  and  in  the 
Supreme  Court  of  the  United  States  (Gelpcke  v. 
Dubuque,  1  WdOace  [U,  &],  175). 

*  Mechanics'  &  F.  Bank  v.  Schuyler,  7  Chw^  337,  a. 

*  Story  on  Notes,  g  49. 

5  1718.  A  negotiable  instrument  may  contain  a  Mayoon. 
pledge  of  collateral  security,  with  authority  to  dispose  pi«dge,  ao. 
thereof. 

Arnold  v.  Bock  River  Co.,  6  Dwr,  207. 

S  1719.  A  negotiable  instrument  must  not  contain  what  it 

moit  not 

any  otJier  contract  than  such  as  is  spedfled  in  this  contain. 
article. 

An  obligation  to  pay  money  and  to  do  anything  in  addi- 
tion, is  not  negotiable  (Austin  v.  Bums,  16  Barb.,  643; 
Martin  v,  Chauntry,  2  S^.^  1271).  It  has  been  said 
that  an  instrument  cannot  be  made  negotiable  by  call- 
ing it  so  on  its  face  (Carruth  v.  Walker,  8  Cbl,  252). 
But  it  may  be  worthy  of  consideration  whether  parties 
should  not  be  allowed  by  express  words  to  bring  any 
contract  within  the  rules  of  negotiable  paper,     i 

§  1720.  Any  date  may  be  inserted  by  the  maker  Data. 
of  a  negotiable  instrument,  whether  past,  present,  or 
future,^  and  the  instrument  is  not  invalidated  by  his 
death  or  incapacity  at  the  time  of  the  nominal  date.* 

'  Brewster  v.  McCardel,  8  Wend,  478 ;  Pasmore  v.  North, 

13  East,  516. 
'  Story  on  Notes,  g  48. 

S  1721.  There  are  six  classes  of  negotiable  instru-  Different 

daites  of 

ments,  namely:  negotiable 

paper. 

1.  Bills  of  exchange ; 

2.  Promissory  notes ; 

3.  Bank  notes ; 

4.  Oheques; 
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6.  Bonds; 

6.  Certificates  of  deposit. 

Originallj,  bills  of  exchange  only  were  negotUble.  Pro- 
missory notes  were  of  at  least  doubtM  negotialnlitj 
prior  to  the  statute  of  3  &  4  Anne,  which  was  re- 
enacted  in  this  state,  while  yet  a  colony.  Of  coarse 
bank  notes  were  included.  The  negotiability  of  the 
other  classes  mentioned,  has  been  the  subject  of  con- 
troyersy  down  to  a  very  recent  period,  but  it  is  mSl 
settled  that  cheques  (Keene  v.  Beard,  8  C.  B.  [K.  S.], 
381 ;  Eyre  v.  Waller,  b  K  d:  K,  460),  bonds  (Brain^ 
V.  N.  Y.  &  Harlem  B.  B.,  25  ^  K,  496;  Bank  of 
Borne  V.  Bome,  19  ^  T.,  20 ;  Gelpcke  v.  Dubuque,  1 
WdUace  [U.  &],  1*75),  and  certificates  of  deposit  (Miller 
V.  Austen,  13  Eiw.  [U,  S,],  218X  are  subject  to  all  the 
rules  of  negotiable  paper. 


ARTICLE  n. 


XNTBBPBBTATION  OF  NB60TCABLB  INSTBUIOBSTB. 


SionON  1722.  Time  and  place  of  payment 

1*723.  Place  of  payment  not  specified. 

1 7  24.  Instruments  payable  to  a  person  or  his  order,  how  oonstnwd. 

1725.  Unindorsed  note,  when  negotiable. 

1726.  Fictitious  payee. 

1727.  Presumption  of  consideration. 

SSJoT*        S  1722.  A  negotiable  instnimeiit  which  does  not 
~  ^         specify  the  time  of  payment,  is  payable  immediately. 

Lake  Ontario  B.  B.  v.  Mason,  16  N.  71,  451 ;  Cornell  f. 
Moulton,  3  Defk,  12;  Peets  v,  Bratt,  6  Barb.,  662; 
Thompson  v,  Ketcham,  8  Johns^  189;  Jones  v.  Brown, 
11  Ohio  SL,  601. 


PUeeoT 
payment 
not  tpeci- 
fled. 


S  1723.  A  negotiable  instrument  which  does  not 
specify  a  place  of  payment,  is  payable  wherever  it 
is  held  at  its  maturity. 

See  Haldane  v.  Johnson,  8  ^cch,,  689. 


Infltro- 
ments  pay- 
able to  a 
perf  on  or 
Itls  order, 
bow  oon- 
ttnied. 


S  1724.  An  instrument,  otherwise  negotiable  in 
form,  payable  to  a  person  named,  but  adding  the 
words,  "  or  to  his  order,"  or  "or  to  bearer,"  or  words 
equivalent  thereto,  is  in  the  former  case  payable  to 
the  written  order  of  such  person,  and  in  the  latter 
case,  payable  to  the  bearer. 
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This  section  is  intended  partly  to  avoid  a  difficulty  in  the 
general  definition  of  negotiable  paper,  and  partly  to 
establish  the  right  of  the  payer  to  require  the  indorse- 
ment of  the  payee — a  right  which  is  assumed  in  prac- 
tice, but  which  has  not  been  ac^udged. 

g  1725.  A  negotiable  instrument,  made  payable  to  vnM^^ 
the  order  of  the  maker,  or  of  a  fictitious  •i)er8on,  if  negotiable. 
issued  by  the  maker  for  a  valid  consideration,  with- 
out indorsement,  has  the  same  effect  against  him 
and  all  other  persons  having  notice  of  the  facts,  as 
if  payable  to  the  bearer. 

1  R  S.,  768 ;  modified  by  making  it  more  explicit)  but 
not  changing  the  sense. 

g  1726.  A  negotiable  instrument,  made  payable  to  Fictitioiis 
the  order  of  a  person  obviously  fictitious,  is  payable 
to  the  bearer. 

Willets  V,  Phoenix  Bank,  2  I>uer,  121. 

§  1727.  The  signature  of  every  drawer,  acceptor  Prewmp- 
and  indorser  of  a  negotiable  instrument,  is  presumed  tideiation. 
to  have  been  made  for  a  valuable  consideration,^  before 
the  maturity  of  the  instrument,^  and  in  the  ordinary 
course  of  business.^ 

'  Mechanics'  Bank  v.  Livingston,  33  JBSord.,  458.  So  held 
as  to  the  maker  of  a  note  (Tibbetts  v.  Blood,  21  id,, 
650;  Hatch  v.  Trayes,  11  Ad.  d:  EL,  102 ;  Bristol  v. 
"Warner,  19  Conn.,  7;  Clark  v,  Schneider,  17  Mo,f 
296) ;  as  to  the  acceptor  of  a  bUl  (Vere  v.  Lewis,  3 
T,  R,  183;  Thurman  v.  Van  Brunt»  19  Barb.,  409; 
Atlantic  Lis.  Ck>.  v.  Boies,  6  Duer,  583) ;  and  as  to  an 
indorser  (Case  v.  Mechanics*  B'kg  Asso.,  4  If.  T, 
166;  Pratt  v.  Adams,  7  Faige,  616;  Vallett  v. 
Parker,  6  Wend.,  615;  Mills  v.  Barber,  I  M.  db  W., 
425). 

*  So  held  as  to  indorsers  (Pratt  v.  Adams,  7  Paige,  615; 

Pinkerton  v.  Bailej,  8  Wend.,  600 ;  Lewis  v.  Parker, 
4  Ad,  <k  El,  838;  Webster  v.  Lee,  5  Mass.,  339); 
and  as  to  an  acceptor  (Robarts  v.  Bethell,  12  0.  J5L, 
778). 

*  So  held  as  to  indorses  (Erwinv.BowDB,  15  M  71,575). 
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ARTICLE  m. 

nn>ORSEMBNT. 

% 

BmmOB  lt28.  Indorsement,  what. 

1*729.  Agreement  to  indorse. 

1730.  When  maj  be  made  on  separate  paper. 

1731.  EmdB  of  indorsement 

1732.  General  indorsement^  what 

1733.  Special  indorsement,  what 

1734.  General  indorsement,  how  made  spedaL 
1736.  Destruction  of  negotiability  bj  indorser. 

1736.  Implied  warranty  of  indorser. 

1737.  Indorser,  when  liable  to  payee. 

1738.  1739.  Indorsement  without  recourse. 

1740.  Indorsee  privy  to  contract 

1741.  Indorser  has  nghta  of  guarantor. 

1742.  Bights  of  accommodation  indorser. 

1743.  Efifect  of  want  of  consideration. 

1744.  Indorsee  in  due  course,  what 

1745.  Bights  of  indorsee  in  due  course. 

1746.  Instrument  left  blank. 

indorw.  §  1728.  One  who  writes  his  name  upon  a  negotiable 
instrament>  otherwise  than  aa  a  maker  or  acceptor,  and 
delivers  it,  with  his  name  thereon,  to  another  person, 
is  called  an  indorser,  and  his  act  is  called  indorsement. 

Both  the  signature  and  delivery  are  necessary  to  oonstl- 
tute  an  indorsement  (Marston  v.  Allen,  S  JCdk  W^ 
494;  Brind  v.  Hampshire,  1  td,  365 ;  Belcher  v.  Camp- 
bell, 8  Q.  B.,  1;  Cox  v.  Troy,  6  A  <fc  Aid,,  474),  and 
both  must  be  made  or  authorized  by  the  same  person. 
Thus  a  signature  by  A.,  and  delivery  by  B.,  his  execu- 
tor, constitute  no  indorsement  on  the  part  of  either  A. 
or  B.  (Bromage  v.  Lloyd,  1  JSxch^  31). 

This  section  will  oblige  those  who  wish  to  guaranty  the 
payment  of  negotiable  paper  to  write  the  contract  upon 
another  instrument  Holders  are  likely  to  be  misled 
by  the  guaranties  now  sometimes  written  on  bills  and 
notes. 

By  the  common  law,  an  indorsement  was  essential  to  pass 
titie  to  a  bill  drawn  to  order  (Cunliife  v.  Whitehead,  8 
Bing.  K  C,  828 ;  Prevot  v,  Abboti;,  6  Tbutit,  786).  But 
that  was  because  of  the  general  rule  prohibiting  trans- 
fers of  things  in  action.  An  assignment  by  mere 
delivery,  without  indorsement  transferred  the  equita* 
ble  titie  (Franklin  Bank  v.  Baymond,  3  WencLj  69); 
and,  under  the  Code  of  Civil  Procedure,  the  equitable 
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title  is  in  effect  the  whole  title,  bo  that  the  holder 
under  such  circumstaDces  can  sue  in  his  own  name 
(Savage  v.  Bevier,  12  Hoxo.  iV.,  166;  Hastings  r. 
McKinley,  1  E.  D.  Smith,  273;  aff'd,  4  8dd.  Notes,  19); 
Marine  Bank  v.  Tail,  6  JBosw.,  421). 

S  1729.  One  who  agrees  to  indorse  a  negotiable  ^^JJJJJJ* 
instrument  is  bound  to  write  his  signature  upon  the 
back  of  the  instrument,  if  there  is  sufficient  spaoe 
thereon  for  that  purpose. 

This  provision  is  new.  Though  an  indorsement  upon  the 
face  of  the  instrument  is  valid  (Young  v.  Glover,  3  Jur. 
[N.  5.],  637),  it  is  unusual,  and  would  excite  suspicion. 
A  creditor,  who  agrees  to  accept  an  indorsed  note  In 
satisfaction,  ought  not  to  be  required  to  accept  such 
an  indorsement. 

S  1730.  When  there  is  not  room  for  a  signature  whenmtj 

be  made  on 

upon  the  back  of  a  negotiable  instrument,  a  signa-  separate 
ture  equivalent  to  an  indorsement  thereof  may  be 
made  upon  a  paper  annexed  thereto. 

story  an  Notes,  §  121  j  Folger  v.  Chase,  18  Pick,  63. 

g  1731.  An  indorsement  may  be  general  or  special.  ^^^J 

meat. 

S  1732.  A  general  indorsement  is  one  by  which  no  General  hi- 

dorsement, 

indorsee  is  named.  ^i»t. 

§1733.  Aspecialindorsement  specifies  the  indotsee.  fJ^iSSeSi 

what. 

S  1734.  A  negotiable  instrument  bearing  a  general  ^"•'^Ut 
indorsement  cannot  be  afterwards  specially  indorsed  ;^  J^J^£^ 
but  any  lawful  holder  may  turn  a  general  indorse- 
ment into  a  special  one,  by  writing  above  it  a 
direction  for  payment  to  a  particular  person.' 

'  Watervliet  Banlc  v.  White,  1  Denio,  608 ;  see  Mitchell 
V.  Fuller,  15  Penn,  St,  268;  Walker  v.  Maodonald, 
2  Exch,,  527 ;  Smith  v.  Clarke,  1  Esp.  K  P,  180. 

•  Crutchley  v.  Mann,  5  Jhunt.,  529. 

g  1735.  A  special  indorsement  may,  by  express  ij««tnicti<m 
words  for  that  purpose,  but  not  otherwise,  be  so  made  {JSJ^.^ 
afi  to  render  the  instrument  not  negotiable. 

Leavitt  v.  Putnam,  3  N.  K,  494;  Story  on  Notes,  g  139. 
67 
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SSmSt  of  S  1736.  Every  indorser  of  a  negotiable  instrament 
warrants  to  every  subsequent  holder  thereof,  who  is 
not  liable  thereon  to  him : 

1.  That  it  is  in  all  respects  what  it  purports  to  be  ;^ 

2.  That  he  has  a  good  title  to  it ;' 

3.  That  the  signatures  of  all  prior  parties  are  bind- 
ing upon  them  f 

4.  That  if  the  instrument  is  dishonored,*  the  in- 
dorser will,  upon  notice  thereof  duly  given  to  him,* 
or  without  notice,  where  it  is  excused  by  law,  pay 
so  much  of  the  same®  as  the  holder  paid  therefor, 
with  interest;^  unless  exonerated  under  the  provi- 
sions of  section  1786,  1824,  or  1826. 

>  McGregor  v.  Rhodes^  6  jE7/L  <fc  Bl^  266. 

•  Story  on  Notes,  §  135. 

•  Erwin  v.  Downs,  15  K  K,  575 ;  Troy  City  Bank  ». 
Lauman,  19  td,  477. 

*  One  who  indorses  an  instrument,  even  after  it  is  due,  ia 
not  bound  to  pay  it  without  a  presentment  to  the 
principal  debtor  (St  John  v.  Roberts,  6  Bosw.,  693). 
An  indorser  is  bound  to  pay  at  once,  after  present- 
ment, even  where  <icceptance  of  a  bill  payable  at  a 
certain  tune  after  date  is  refused  (Walker  v.  Bank 
of  State  of  N.  Y.,  9  K  F.,  682). 

*  It  is  not  a  condition  of  an  indorser's  engagement  that 
notice  shall  be  given  for  his  benefit  to  prior  indorsera 
(Baker  v.  Morris,  25  Barh.,  138).  But  he  is  dis- 
charged, if  due  notice  is  not  given  to  him  (Biyden 
V.  Bryden,  11  Johns.^  187). 

•  Suse  V.  Pompe,  8  C,  B.  {N.  S.\  538. 

*  Cook  V.  Clark,  4  E.  D.  Smith,  213 ;  Cram  v,  Hendricks, 
7  Wend,  669,  642;  Braman  v.  Hess,  13  Johns,,  62; 
see  Ingalls  v.  Lee,  9  Barh.,  651. 

§  1737.  One  who  indorses  a  negotiable  instmment 
tolwiS"*  before  it  is  delivered  to  the  payee,  is  liable  to  the 
payee  thereon,  as  an  indorser. 

This  is  the  substance  of  the  decision  in  Moore  v.  Cross, 
19  N.  Z,  227.  But  previous  cases  have  so  compli- 
cated the  question  that  it  is  necessary  to  dear  up 
the  oonfUsion  by  a  positive  rule.  It  has  long  been 
maintained  that  an  indorser,  before  delivery  to  the 
payee,  does  not  mean  to  be  responsible  to  him,  and 
though  this  doctrine  is  now  overruled,  yet  the  decision 
is  put  upon  grounds  that  are  needlessly  techpioaL 


when  \\itii% 


Digitized  by  VjOOQIC 


OP  THE  STATE  OF  NEW  YORK.  5SJ 

S  1738.  An  indorser  may  qnalify  his  indorsement  tnien». 
with  the  words,  "  without  recourse,"  or  equivalent  <«t  w- 
words ;  and  upon  such  indorsement,  he  is  responsible 
only  to  the  same  extent  as  in  the  case  of  a  transfer 
without  indorsement. 

Story  on  NoteSy  §  146;  Rice  v.  Steams,  3  Mcuss.^  225;  *^ 

Upham  t;.  Prince,  12  id,  14;  Waite  v.  Foster,  33  Jfe, 
424. 

g  1739.  Except  as  otherwise  prescribed  by  the  last  m. 
section,  an  indorsement  without  recourse  has  the 
same  effect  as  any  other  indorsement. 

Epler  V.  Funk,  8  Penn.  St,  468. 

g  1740.  An  indorsee  of  a  negotiable  instrument  indowee 
has  the  same  rights  against  every  prior  party  thereto,  contract. 
that  he  would  have  had  if  the  contract  had  been 
made  directly  between  them  in  the  first  instance. 

See  Griswold  v.  Haven,  25  N.  K,  595;  PolhiU  v.  Walter, 
3  B.  dk  Ad.,  114.  This  principle  is  one  of  great  im- 
portance, particularly  with  reference  to  representations 
contained  in  commercial  paper,  which  are  deemed  to 
be  made  directlj  to  every  indorsee. 

g  1741.  An  indorser  has  all  the  rights  of  a  guaran-  JjJ^^^ 
tor,  as  defined  by  the  chapter  on  Guaranty  in  Jj^p'^* 
OENEBAii,  and  is  exonerated  from  liability  in  like 
manner. 

Thus  an  extension  of  time  granted  to  the  principal  debtor, 
discharges  an  indorser  (Piatt  v.  Stark,  2  ffUL,  399; 
Kelty  V.  Jenkins,  1  iJ.,  73 ;  Wood  v.  Jefferson  Co.  Bank, 
9  Cow.,  194;  Hubbly  t;.  Brown,  10  Johns.,  70;  Myers  v. 
Welles,  6  EiO,  463;  Dundas  v.  Sterlmg,  5  Pcnn.  St,  73 ; 
Sargent  v.  Mason,  6  Mass.,  86 ;  Moss  v.  Hall,  5  Exch., 
46),  and  a  release  of  an  indorser  discharges  subse- 
quent indorsers  (Newcomb  v.  Raynor,  21  Wend.,  108). 

An  indorser  in  the  ordinary  course  of  business  has  not 
the  rights  of  a  surety  (Pitts  v.  Congdon,  2  N.  T.,  362 ; 
Hurd  i;.  Little,  12  Mass.^  603 ;  see  Pring  v.  Clarkson, 
IB.&  a,  14). 

g  1742.  One  who  indorses  a  negotiable  instru-  2J|«^JJ^ 
ment,  at  the  request,  and  for  the  accommodation  of  {^„er. 
another  party  to  the  instrument,  has  all  the  rights  of  a 
surety,  aa  d^ned  by  the  chapter  on  Subettship,  and 
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is  exonerated  in  like  manner,  in  respect  to  every  one 
having  notice  of  the  facts/  except  that  he  is  not 
entitled  to  contribution  from  subsequent  indorsers.' 

•  Bouse  V,  Whiled,  25  K.  F.,  170;  B«rry  v.  Ransom,  12 

id.,  446;  Griffiths  v.  Reed,  21  WcncL,  502 ;  Greenough 
J^  V.  McClelland,  2  EL  dt  EL,  424 ;  Pooley  v.  Harradine, 

n  Kd:  B.,  431 ;  Da  vies  v.  Stalnbank,  6  De  G.,  M,  A 
G.,  679. 

•  Bradford  v.  Corey,  6  Barh.,  461 ;  Ailsen  v.  Barkley,  2 

Speers,  747. 

fcan-  S  1743.  The  want  of  consideration  for  the  under- 
taking of  a  maker,  acceptor,  or  indorser  of  a  negotiable 
instrument,  does  not  exonerate  him  from  liability 
thereon  to  an  indorsee  in  good  faith  for  a  considera- 
tion. 

Seneca  Co.  Bank  v.  Neass,  3  y.  T,  442 ;  6  Denio,  329 ; 
Purchase  v.  Mattison,  6  Duer,  687 ;  Ross  v.  BedeU,  5 
id.,  462 ;  Robbins  v.  Richardson,  2  Bosw.,  248. 

It  is  not  necessary  that  a  valuable  consideration  should  be 
given  by  the  indorsee  (id), 

5tt?SSwe,  S  1744.  An  indorsee  in  due  course  is  one  who,  in 
^**^  good  faith,*  in  the  ordinary  course  of  business,*  and 
for  value,'  before  its  apparent  maturity  or  presump- 
tive dishonor/  and  without  knowledge  of  its  actual 
dishonor,^  acquires  a  negotiable  instrument  duly  in- 
dorsed to  him,  or  indorsed  generally,  or  payable  to 
the  bearer. 

'  Although  it  has  been  held  in  some  cases  that  gross 
negligence  deprives  an  indorsee  of  the  protection 
otherwise  afforded  to  him  (Pringle  v.  Phillips,  5 
Sandf.,  157 ;  Merriam  v.  Granite  Bank,  8  Gray,  254; 
Gill  V.  Cubitt,  B  B.  d:  C,  466 ;  Down  v.  Hailing,  4 
id.,  330;  Roth  v.  Colvin,  32  Vf.,  125;  Smith  v.  Mech. 
ft  Farm.  Bk.,  6  La,  Ann.,  610);  the  contrary  rule 
is  now  firmly  settled  in  England,  and  good  faith  alone 
declared  to  be  the  test  Negligence  may  be  evidence 
of  bad  faith,  but  it  is  not  conclusive  (Raphael  v. 
Bank  of  England,  11  C,B.,iei;  Goodman  v.  Harvey, 
^Ad.A  El.,  870;  Foster  v.  Pearson,  1  C,  M.  <fc  R, 
849;  Crook  v,  Jadis,  5  ^.  <fir  Ad,  909;  Uther  v.  Rich, 
10  Ad,  dk  El,  784;  Bank  of  Bengal  v.  Fagan,  7 
JToora  P.  C,  72;  Carlon  v.  Ireland,  &  E.  d:  B,,  771). 
This  ruling  is  followed  by  the  latest  decisions  in  this 
state  (Steinhart  v.  Boker,  34  Barb.,  436;  see  Magee 
V.  Badger,  30  id,,  246). 
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•See  Meads  v.  Merchants*  Bank,  25  M  r.,  143,  147; 
Clnflin  V.  Farmers'  k  Citizens'  Bank,  icL,  298. 

*  For  a  definition  of  "  value,"  and  "  good  faitli,"  see  Part 

V  of  the  Fourth  Division. 

*  This  phrase  is  adopted  to  avoid  much  circumlocution. 

See  on  the  general  principle,  Niver  v.  Best,  10  Barb^ 
369  i  Williams  v.  Mathews,  3  Cow.,  252;  Havens  v. 
Huntington,  1  id.,  387 ;  Lansing  v.  Lansing,  8  Johns., 
454 ;  Itansing  v.  Gaine,  2  id.,  300 ;  Johnson  v.  Blood- 
good,  1  Johns.  Cos.,  51.  The  meaning  of  the  phrase 
is  defined  in  the  next  article. 

*  Anderson  v.  Busteed,  5  Duer,  485. 

g  1745.  An  indorsee  of  a  negotiable  instrument,  in  m^uot 
due  course,  acquires  an  absolute  title  thereto,  so  that  dne^'Swti 
it  is  valid  in  his  hands,  notwithstanding  any  provision 
of  law  making  it  generally  void  or  voidable,*  and 
notwithstanding  any  defect  in  the  title  of  the  person 
from  whom  he  acquired  it.' 

'  This  is  an  old  rule  as  to  bills  void  bj  the  common  law 
(Rockwell  V.  Charles,  2  EiU,  499 ;  Norris  v.  Langley, 
19  N.  K,  423 ;  Johnson  v.  Meeker,  1  Wis.,  436;  see 
Bank  of  Genesee  v.  Patchin  Bank,  19  2f.  F.,  312); 
but  it  is  otherwise  as  to  bills  void  by  statute  (Vallett 
v.  Parker,  6  Wend.,  615;  Rockwell  t;.  Charles,  2  HiO, 
499).    The  rule  is  established  in  Eng^nd,  by  statute. 

*  This  is  too  well  settled  to  need  a  citation  of  authorities. 

Moreover,  an  indorsee  in  due  course  can  give  a  per- 
fect title  to  any  person  whether  the  latter  acts  in 
good  faith  or  not.  Thus,  if  A.  obtains  a  promissory 
note  by  fraud,  and  indorses  it  to  B.  for  value,  B. 
acting  in  good  faith,  a  perfect  title  to  the  note  may 
be  vested  in  A.,  notwithstanding  his  fhiud,  by  a 
subsequent  transfer  fVom  B.  (Solomons  v.  Bank  of 
England,  13  East,  135;  Hascall  v.  Whitmore,  19  Me., 
104 ;  Thomas  v.  Newton,  2  Carr.  dk  P.,  606).  For 
if  an  indorsee  could  not  f^ly  dispose  of  his  pro- 
perty, selling  it  to  whom  he  pleased,  its  value  would 
be  diminished  in  his  hands.  But  if  A.  takes  up  the 
note  as  an  indorser,  upon  its  dishonor,  he  does  not 
acquire  a  better  title  than  he  had  at  first  (Devlin  v, 
Brady,  32  Baxh.,  518). 

S1746.  One  who  makes  himself  a  party  to  an  instru-  instromeni 
left  bunk* 

ment  intended  to  be  negotiable,  but  which  is  left 
wholly  or  partly  in  blank,  for  the  purpose  of  filling 
afterwards,  is  liable  upon  the  instrument  to  an  in- 
dorsee thereof  in  due  course,  in  whatever  manner 
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and  at  whatever  time  it  may  be  filled,  so  loDg  as  it 
remains  negotiable  in  form. 

Van  Duzer  v.  Howe,  2\  N.  7.,  631 ;  Hubbard  v.  Harlem 
R  R.  Co,  36  Baxh^  286 ;  14  Ahb.  Pr.,  275 ;  Schultz  v. 
Astley,  2  Bing.  N.  C,  544;  2  Scott,  815;  Montegue  v. 
Perkins,  17  Jur.,  557;  Griggs  v.  Howe,  31  Barb.,  100; 
Violett  V,  Patton,  5  Cranch,  142 ;  Fullerton  v.  Sturges, 
4  Ohio  St.j  529;  Wiley  v.  Moore,  17  Serg.  <fc  R,  438; 
Siegfried  v,  Levan,  6  W.,  170;  Russell  v.  LangstaflTe,  1 
Doug.,  516;  see  Nelson  v.  Wellington,  5  Bosw.,  178; 
Smith  V,  Hall,  id,  319. 


ARTICLE  IV. 

PBSSSNTlfENT  FOB  PAYMENT. 

BionON  1747.  Effect  of  want  of  demand  on  principal  debtor. 

1748.  Presentment,  how  made. 

1749.  Apparent  maturity,  when. 

1750.  Presumptive  dishonor  of  bill,  payable  after  sight 

1751.  Apparent  maturity  of  bill,  payable  at  sight. 

1752.  1753.  Apparent  maturity  of  note. 

1754.  Surrender  of  instrument,  when  a  condition  of  payment 

In  the  treatises  upon  bills  of  exchange,  it  is  generally 
stated  that  they  need  not  be  presented  by  any  one  upon 
a  day  kept  sacred  by  persons  of  his  faith,  and  in  like 
manner,  that  they  ought  not  to  be  presented  to  one^ 
upon  a  day  sacred  to  him  (see  Story  on  BiUs,  §  293, 
Ac).  But  there  are  no  decisions  to  this  effect^  in  this 
state,  and  our  rule  is  probably  otherwise. 

^SfoMe.  S  1747.  It  is  not  necessary  to  make  a  demand  of 
prtSdS  paymeiit  upon  the  principal  debtor  in  a  negotiable 
**^*®'*  instrument,  in  order  to  charge  him ;  but  if  the  instru- 
ment is  by  its  terms  payable  at  a  specified  place,  and 
he  is  able  and  willing  to  pay  it  there  at  maturity, 
such  ability  and  willingness  are  equivalent  to  an 
ofiier  of  payment  upon  his  part. 

FairchUd  v,  Ogdensburgh  B.  R.  CJo.,  16  K  K,  337 ;  Wot 
cott  V.  Van  Santvoord,  17  Johns.^  24^. 


Present- 
ment, how 


S  1748.  Presentment  of  a  negotiable  instrument  for 
payment,  when  necessary,  must  be  made  as  follows, 
as  nearly  as  by  reasonable  diligence  it  is  practicable : 

L  The  instrunieut  must  be  presented  by  the  holder;' 
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2.  The  instrament  mast  be  presented  to  the  prin- 
cipal debtor,  if  he  can  be  found  at  the  place  where 
presentment  should  be  made,'  and  if  not,  then  it  must 
be  presented  to  some  other  person  of  discretion,  if 
one  can  be  found  there,  and  if  not,  then  it  must  be 
presented  to  a  notary  public  within  the  state ; 

3.  An  instrument  which  specifies  a  place  for  its 
payment  must  be  presented  there,^  and  if  the  place 
specified  includes  more  than  one  house,  then  at  the 
place  of  residence  or  business  of  the  principal  debtor, 
if  it  can  be  found  therein  ;* 

4.  An  instrument  which  does  not  specify  a  place 
for  its  payment,  must  be  presented  at  the  place  of 
residence  or  business  of  the  principal  debtor,  or 
wherever  he  may  be  found,  at  the  option  of  the 
presentor,**  and, 

5.  The  instrument  must  be  presented  upon  the 
day*  of  its  apparent  maturity,  or,  if  it  is  payable  on 
demand,  at  any  time  before  its  apparent  maturity,"^ 
within  reasonable  hours,^  and,  if  it  is  payable  at  a 
banking-house,  within  the  usual  banking  hours  of 
the  vicinity;^  but,  by  the  consent  of  the  person  to 
whom  it  should  be  presented,  it  may  be  presented 
at  any  hour  of  the  day." 

*  Presentment  mu8t  certainly  be  made  by  the  holder,  or 

by  hifl  agent  (see  Cooke  v.  Callaway,  I  Esp,  N".  P., 
116 ;  Bank  of  Utica  v.  Smith,  18  Johns.,  230 ;  Shedd 
V.  Brett,  1  Picfc.,  401).  Possession  of  the  instrument 
is,  however,  sufficient  evidence  of  agency  (Cole  v, 
Jessup,  10  N.  r.,  96). 

*  Mason  v,  Franklin,  3  Johns.,  202.    The  provision  in  re- 

gard to  presentment  to  a  notary  is  new.  It  is  thought 
desirable  that  some  record  of  presentment  should  be 
kept|  when  it  is  not  made  to  the  debtor  or  his  agent 
■Femer  v.  Williams,  14  Abb.  Ft.,  216;  37  Barb.,  9; 
Stewart  v.  Eden,  2  Cai.^  121 ;  Saunderson  v.  Judge, 
2  H.  EL,  609;  Saul  i;.  Jones,  I  EL  A  EL.  69;  United 
States  Bank  v.  Smith,  11  Wheat,  171 ;  Gkiy  v.  Paine, 
6  How.  Pr.,  107 ;  Spellman  v.  Weider,  id.,  6. 

*  See  Mason  v.  Franklin,  3  Johns.,  202 ;  Boot  v,  Franklio, 

id.,  207. 

*  See  Wood  worth  v.  Bank  of  America,  19  Johns.,  391 ; 

Anderson  v.  Drake,  14  Johns.,  114;  Spies  v.  Oil- 
more,   1  N.  Y.,  321;  Benedict  v.  Caffe,  6  Dwr,  220. 
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*  Where  the  inatrument  has  a  certain  time  to  rau,  a  pre- 

sentment made  before  (Griffin  v.  Goflf,  12  Jokna.^  423 ; 

Bo  wen  v.  Newell,  8  ^.  T,  190 ;  Salter  v.  Burt,  20 

Wend,  205),  or  after  it  is  due  (Montgomery  Bank  v. 

Albany  City  Bank,  8  JBarb.^  396;  7  K  Z,  459),  does 

not  bind  an  indorser. 
'  See  Sice  v.  Cunningham,  1  Cow.,  397 ;  Yan  Hoesen  v. 

Van  Alstyne,  3  Wend,,  75. 
•"Wilkins  v.  Jadis,  2  B,  A  Ad,^  188;   Cayuga  Bank  v. 

Hunt,  2  HiO,  635;   Dana  v.  Sawyer,  22  ifc,  244; 

Lunt  v.  Adams,  17  ttf.,  230;  Triggs  v.  Newnham,  1 

Chrr.  &  P.,  631 ;  Morgan  v.  Davison,  1  Stark,,  114. 

•  Newark  India  Rubber  Co.  v.  Bishop,  3  E,  D,  Smith,  48, 
^  See  Bank  of  Syracuse  v,  Hollister,  17  .^  F.,  46;  Bank 

of  Utica  V.  Smith,  18  Johns.,  230;  Gamett  v.  Wood- 
cock, 1  Staric.,  435. 

Apjjjjmt        g  1749.  The  apparent  maturity  of  a  negotiable 
when.   •     instrument,  payable  at  a  particular  time,  is  the  day 

on  which  by  its  tenns  it  becomes  due ;  op,  when  that 

is  a  holiday,  the  next  business  day. 

Salter  v.  Burt,  20  Wend.,  205 ;  see  Campbell  v.  Interna- 
tional Assurance  Company,  4  Bosw.,  298.  If  the 
recommendation  of  the  commissioners  in  regard  to 
days  of  grace  is  not  adopted  (see  section  1781^  it  will 
be  necessary  to  add  to  this  section  "The  osual  days 
of  grace  are  to  be  added." 

u^u?"        S  1750.  A  bill  of  exchange,  payable  at  a  specified 

bSrw'      ^^^  ^^^^  sight*  which  is  not  accepted  within  ten 

SSht''*'     days  after  its  date,  in  addition  to  the  time  which 

would  suffice,  with  ordinary  diligence,  to  forward  it 

for  acceptance,  is  presumed  to  have  been  dishonored. 

It  is  very  desirable,  that  the  term,  at  the  end  of  which  a 
bill  may  be  presumed  to  be  dishonored,  should  be  fixed. 
The  decisions  are  conflicting  and  unsatisfactory.  The 
commissioners  have  simply  suggested  periods  which 
seem  reasonable,  but  do  not  attach  any  importance  to 
the  particular  terms  proposed. 


sight. 


ttaGrttJ^of      5  1751.  The  apparent  maturity  of  a  bill  of  ex- 
bjejS*^*'    change,  payable  at  sight  or  on  demand,  is: 

1.  If  it  bears  interest,  one  year  after  its  date ;  or, 

2.  If  it  does  not  bear  interest,  ten  days  after  its 
date,  in  addition  to  the  time  which  would  suffice, 
with  ordinary  diligence,  to  forward  it  for  acceptance. 
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§  1752.  The  apparent  maturity  of  a  promissory  ^1^^^^ 
note,  payable  at  sight  or  on  demand,  is :  ^*^ 

1.  K  it  bears  interest/  one  year  after  its  date;  or, 

2.  If  it  does  not  bear  interest,  six  months  after  its 
date.* 

'  It  is  doubtful  whether  a  demaud  note  bearing  interest 
has  any  "  apparent  maturity,"  unless  it  is  known  to 
be  dishonored  (see  Merritt  v.  Todd,  23  K.  F.,  28 ; 
Brooks  V.Mitchell,  9  Jtf!  <fc  W.,  16;  Wethey  v. 
Andrews,  3  ffiU^  582 ;  compare  Sice  v.  Cunningham, 
1  Cow,^  397  ;  Losee  v.  Dunkin,  7  Johns.,  70). 

•  Loomis  V.  Pulver,  9  Johns.,  244 ;  Furman  v.  Haskin,  2 

Cai.,  369 ;  Cariton  v.  Bailey,  7  Foster,  230. 

g  1753.  Where  a  promissory  note  is  payable  at  a  id. 
certain  time  after  sight  or  demand,  such  time  is  to 
be  added  to  the  periods  mentioned  in  the  last  section. 

S  1754.  A  party  to  a  negotiable  instrument  may  surrender 
require,  as  a  condition  concurrent  to  its  payment  by  ^^^^^^ 

him:  of  payment. 

1.  That  the  instrument  be  surrendered  to  him,^ 
unless  it  is  lost  or  destroyed,  or  the  holder  has  other 
claims  upon  it  ,•*  or, 

2.  If  the  holder  has  a  right  to  retain  the  instm- 
ment,  and  does  retain  it,  then  that  a  receipt  for  the 
amount  paid,  or  an  exoneration  of  the  party  paying, 
be  written  thereon  ;*  or, 

3.  If  the  instrument  is  lost,  then  that  the  holder 
give  to  him  a  bond,  executed  by  himself  and  two 
sufficient  sureties,  to  indemnify  him  against  any  law- 
ful claim  thereon  f  or, 

4.  K  the  instrument  is  destroyed,  then  that  proof 
of  its  destruction  be  given  to  him.* 

*  Wilder  v.  Seelye,  8  Barb.,  408  j  Bannej  v.  Crow6|  1 

Exch.,  166 ;  Hansard  v.  Robinson,  *l  B,  A  Or,,  90 ; 
Smith  V.  Rockwell,  2  EiO,  482. 

•  Hargous  v.  Lahens,  3  Sandf.,  213. 

^\  R,  R,  406 ;  see  Story  on  Notes,  §  106. 

*  Des  Arts  v.  Leggett,  16  K  T.,  682.    This  case  does  not 

expressly  decide  that  such  proof  must  be  giyen  to 
the  debtor^  but  this  seems  onlj  reasonable. 
68 
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ABTICLE  V. 


]>lalionor, 

wUt 


Kotlee,  by 
whom 


DISHONOR  OF  NSGOTIABLB  INSTBUME19T8. 

SsonoN  lt55.  Dishonor,  what 

1756.  Notice,  by  whom  given. 
1767.  Form  of  notice. 

1758.  Notice,  how  served. 

1759.  Notice,  how  served  after  indorser's  death. 

1760.  Notice  given  in  ignorance  of  death,  valid. 

1761.  Notice,  when  to  be  given. 

1762.  Notice  of  dishonor,  when  to  be  mailed. 

1763.  Notice,  how  given  by  agent, 

1764.  Additional  time  for  notice  by  indorser. 

1765.  £fln»ctof  notice  of  dishonor. 

g  1755.  A  negotiable  instrument  is  dishonored, 
when  it  is  either  not  paid,  or  not  accepted,  accord- 
ing to  its  tenor,  on  presentment  for  the  purpose,  or 
without  presentment,  where  that  is  excused. 

story  on  BiUa,  §  228 ;  Walker  v.  Bank  of  State  of  N.  T., 
9  JV.   r:,  582. 

§  1756.  Kotice  of  the  dishonor  of  a  negotiable 
instrument  may  be  given  :* 

1.  By  a  holder  thereof;*  or, 

2.  By  any  party  to  the  instrument'  who  might  be 
compelled  to  pay  it  to  the  holder,  and  who  would, 
upon  taking  it  up,  have  a  right  to  reimbursement 
from  the  party  to  whom  the  notice  is  given.* 

'  It  is,  of  course,  a  general  principle  that  notice  of  a  fact 
cannot  be  given  before  the  fact  has  occurred  (Griffin 
V.  Goff,  12  Johns^  422 ;  Jackson  t;.  Richards,  2  CaL, 
343) ;  but  if  the  instrument  has  actually  been  dis- 
honored, it  is  immaterial  whether  the  party  giving 
notice  knew  it  or  not  (Jennings  v.  Roberta,  4  £1  ^ 
BL,  615). 

*  Notice  by  a  mere  stranger  is  of  no  effect  (Chanoine  v. 
•  Fowler,  3  WencLf  173 ;  Stanton  t;.  Blossom,  14  Mass^ 

116).  But  any  holder,  lawAiUy  in  possession,  may 
give  the  notice  (Bank  of  U.  S.  v.  Davis,  2  SiO,  451 ; 
Howard  v.  Ivos,  licL,  263 ;  Mead  v,  Engs,  6  Omc, 
303;  Ogden  v.  Dobbin,  2  Hall,  112);  and  so  may 
any  agent  of  the  holder  (Cole  t;.  Jessup,  10  If.  T^ 
96;  Rowe  v.  Tipper,  13  C.  -R,  249). 

*  Chapman  v.  Keane,  3  Ad  db  El,^  193. 
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♦  Harrison  v.  Ruscoe,  16  If.  di  TT.,  231 ;  approving  Story 
on  Bills,  §  304.  It  is  not  necessary  that  the  party 
giving  the  notice  should  be  then  actually  charged 
with  notice  (see  id, ;  Jennings  v,  Roberts,  ^  EL  ^ 
BL,  615 ;  Chapman  v.  Keane,  3  Ad.  <fc  EL,  193). 

§  1757.  A  notice  of  dishonor  may  be  given  in  any  J^Jg^^' 
form'  which  describes  the  instrument  with  reasonable 
certainty,*  and  substantially  informs  the  party  receiv- 
ing it  that  the  instrument  has  been  dishonored. 

'  The  notice  need  not  be  in  writing  (Butt  v.  Hoge,  2 
miLy  81 ;  Cuyler  v.  Stevens,  4  Wend,,  666 ;  Williams 
V.  Bank  of  U.  S.,  2  Peters,  97 ;  Housego  v.  Cowne,  2 
M.  &  W.,  348;  Crosse  v.  Smith.  \  M,  &  Sdw,,  545), 
and  may  be  quite  informal  (see  Miers  v.  Brown,  11 
U.  db  W.,  372;  MaxweU  v.  Braine,  10  Jtir.  [K  S,], 
777). 

'Although  two  or  more  instruments  are  in  existence, 
exactly  corresponding  to  the  description  given,  this 
is  no  objection  to  the  notice  (Hodges  v.  Shuler,  22 
N.  r,,  114;  Davenport  v.  GQbert,  6  Bosw,,  179); 
unless  the  person  to  whom  the  notice  is  g^ven  is 
thereby  misled.  No  error,  which  cannot  mislead, 
will  vitiate  the  notice  (see  Bromage  v.  Yaughan, 
9  Q.  B.,  608;  Melltrsh  v.  Rippon,  7  Exch.,  678; 
Stockman  v.  Parr,  11  if.  <fc  W.,  809).  But  a  notice 
not  stating  the  maker's  name  is  bad  (Home  Ins.  Co. 
V,  Green,  19  N,  T.,  518). 
In  Solarte  v.  Palmer,  2  Clark  &  Fin,,  93 ;  1  Bing,  Nl 
C,  194;  aff'g  S.  C,  7  Bing.,  530,  the  House  of  Lords 
•  held  a  notice  insufficient,  which  merely  stated  that  a 

bill  (describing  it)  had  been  put  into  the  hands  of 
the  attorney  giving  the  notice  "with  directions  to 
take  legal  measures  for  the  recovery  thereof)  unless 
immediately  paid."  The  judges  in  that  case  declared 
their  opinion  that  a  notice  must  allege  a  presentment 
as  well  as  non-payment,  and  must  also  state  that  the 
party  giving  the  notice  looks  to  the  party  receiving 
it  for  payment  Following  this  decision,  it  was  held 
that  a  notice  was  insufficient,  if  it  merely  stated  that 
the  bill  was  "  due  and  unpaid  "  (Dole  v.  Gold,  5  Barb., 
490;  Furze  v.  Sharwood,  2  Q.  B.,  388;  Phillips  v. 
Gould,  8  Carr.  <fc  P.,  355),  or  "not* paid,"  though 
accompanied  with  a  demand  of  payment  (Strange  v. 
Price,  10  Ad.  &  EL,  125;  Messenger  y.  Southey,  1 
M.  &  O.,  76).  But  the  courts  soon  paused,  and 
began  to  qualify  and  limit  these  decisions,  openly 
expressing  regret  that  they  had  ever  been  made 
(Everard  v.  Watson,  1  EL  tk  BL,  801 ;  Messenger  v. 
Southey,  I  K  &  O.,  76).    And  notices  that  a  bill 
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\ra8  "dishonored"  (Chard  v.  Fox,  14  Q.  B.,  200; 
Xing  V.  Bicklej,  2  Q.  B^  419;  Stocken  v.  Collins,  9 
Can.  db  P.,  663),  "returned  with  charges"  (Grugeon 
V.  Smith,  6  Ad,  <fc  EL^  499),  or  unpaid,  "  amounting, 
with  expenses,  to "  so  much  (Everard  v,  Watson,  1 
EL  d:  BL,  801),  were  held  valid.  So  in  this  sUte, 
"protested  for  non-pajment,"  is  sufficient  in  a  notice 
(Youngs  V.  Lee,  12  K  T.,  551;  Cajuga  Bank  «. 
Warden,  1  id,,  413 ;  Cook  v.  Litchfield,  9  ut,  279). 
Li  Baaey  v.  Porter,  14  if.  <f;  W:,  44,  all  the  ex- 
pressions of  opinion  in  Solarte  v.  Palmer,  not  abso- 
lutely necessary  to  the  decision,  were  disregarded, 
and  a  notice  of  non-payment,  simply,  was  held  suffi- 
cient. And  this  doctrine  has  been  recently  estab- 
lished by  the  unanimous  opinion  of  the  judges  in 
the  Exchequer  Chamber  (Paul  t;.  Joel,  4  HurUL  ^ 
y.,  355;  aff'g  S.  C,  3  id.,  455). 

So,  in  opposition  to  the  view  expressed  in  Solarte 
V.  Palmer,  it  is  well  settled  that  it  is  not  necessary  to 
add  that  the  party  givmg  the  notice  looks  to  the  party 
receiving  it  for  payment  (Bank  of  U.  S.  v.  Cameal, 
2  Peters,  553;  Butt  v.  Hoge,  2  HiiLj  81;  King  v. 
Bickley,  2  Q.  B.,  419 ;  Cooke  v.  French,  10  Ad,  <k  EL, 
131 ;  Cowles  v.  Harts,  3  Conn,,  516 ;  Shrieve  v.  Dudc- 
ham,  1  Littellj  194;  Bank  of  Cape  Fear  v.  Sewell, 
2  Eawks,  560;  Warren  v.  GiUnan,  17  Me,  [5  ShtpL], 
360). 

Notiw,how      g  1758.  A  notice  of  dishonor  may  be  given  : 

1.  By  delivering  it  to  the  party  to  be  charged,  per- 
sonally, at  any  place  ;*  or, 

2.  By  delivering  it  to  some  person  of  discretion 
at  the  place  of  residence  or  business  of  such  party, 
apparently  acting  for  him  ;•  or, 

3.  By  properly  folding  the  notice,  directing  it  to 
the  party  to  be  charged,  at  his  place  of  residence, 
according  to  the  best  information  that  the  person 
giving  the  notice  can  obtain,  depositing  it  in  the 
post-office  most  conveniently  accessible  from  the 
place  where  the  presentment  was  made,  and  paying 
the  postage  thereon.^ 

'  Hyslop  V.  Jones,  3  McLean,  96. 

*  Story  on  Notes,  §  312;  Mechanics  Bkg.  Asso.  v.  Place, 

4  Duer,  212;  see  Hunt  v.  Maybee,  *l  K,  T,,  S66; 
Housego  V.  Cowne,  2  M  A  W.,  348. 

*  Laws  185*7,  c^  416,  §  3.    A  notice  wrongly  addressed, 

when  due  diligence  has  not  been  used  to  procure  the 
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correct  address,  is  void  (Randall  v.  Smith,  34  Sarh.f 
452 ;  Libbj  v.  Adams,  32  id,  542 ;  see  Lawrence  v. 
Miller,  16  K.  Y.,  235). 

§  1759,  In  case  of  the  death  of  a  party  to  whom  J^ou^^how 
notice  of  dishonor  should  otherwise  be  given,  the  '^"^^J***''^ 
notice  must  be  given  to  one  of  his  personal  represen- 
tatives;^ or  if  there  are  none,  then  to  any  member  of 
his  family  who  resided  with  him  at  his  death ;  or  if 
there  is  none,  then  it  must  be  mailed  to  his  last 
place  of  residence,  as  prescribed  by  subdivision  3  of 
the  last  section.' 

>  Oriental  Bank  v.  Blake,  22  Pick.,  206. 

•  Modified  from  Story  on  Notes,  g  310 ;  in  which  it  is  said 
that  notice  should  be  left  at  the  domicile  of  the  de- 
ceased. This  would  often  fail  to  reach  his  represen- 
tatives, more  oflen  than  under  the  nile  above  given. 


S  1760.  A  notice  of  dishonor  sent  to  a  party  after  Notice 

given  i; 

his  death,  but  in  ignorance  thereof,  and  in  good  ;^"^™J^ 
faith,  is  valid.  ^'^^^  ' 


iven  in 
norance 


S  1761.  Notice  of  dishonor,  when  given  by  the  Notice, 
holder  of  an  instrument,  or  his  agent,  otherwise  than  given. 
by  mail,  must  be  given  on  the  day  of  dishonor,^  or 
on  the  next  business  day  thereafter.* 

'  Notice  may  be  given  immediately  upon  refusal  of  pay- 
ment (Hine  v.  Allely,  4  R  <fc  AoL,  624 ;  Burbridge  v. 
Manners,  3  Camp.,  193;  Bussard  v.  Levering,  6 
Wheat,  102). 

•  l^is  will  suffice  (Farmers'  Bank  of  Bridgeport  v.  Vail, 
21  N.  T.,  486;  Howard  v,  Ives,  1  Eiil,  263;  Cuy- 
ler  V.  Stevens,  4  \^end.,  666 ;  Williams  v.  Smith,  2 
B.  dk  Aid.,  496).  But  a  later  day  will  not  do  (Sewall 
t;.  Russell,  3  Wend.,  276). 

5  1762.  When  notice  of  dishonor  is  given  by  mail,  Notice  of 

C7  •/  »    dUhonor, 

it  must  be  deposited  in  the  post-office  in  time  for  the  Jjgj^  ^ 
first  mail  which  closes  after  noon  of  the  first  busi- 
ness day  succeeding  the  dishonor,  and  which  leaves 
the  place  where  the   instrument  was   dishonored, 
for  the  place  to  which  the  notice  should  be  sent. 

There  is  no  doubt  that  the  notice  may  be  sent  by  mail  on 
the  day  after  dishonor  (Farmers'  Bank  of  Bridgeport 
V.  Vail,  21  ^:  K,  486) ;  and  it  may  be  deemed  to  be  set- 
tled that  notice  may  be  sent  by  any  maQ  leaving  on 
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that  d«7  (Goodman  v.  Norton,  17  Me.,  381 ;  Howsd 
V,  Ives,  1  Sill^  263 ;  Whitwell  v.  Johnson,  17  Jfiur, 
449 ;  see  Housatonic  Bank  v.  Laflin,  5  Outk,  546). 
But  beyond  this  point  there  is  great  diversity  of  opinioo, 
Thus  it  has  been  held  on  the  one  hand  that  notice 
must  be  sent  by  the  second  day's  mail,  though  tfa« 
last  mail  closes  at  10|  jl  il  (U.  S.  v.  Barker,  12  Wheats 
559),  9  A.  M.  (Lawson  v.  Farmers*  Bank,  1  Ohio  SL, 
206X  and  even  earlier  (Beckwithw.  Smith,  22  Me.^  125; 
see  Stephenson  v.  Dickson,  24  Penn,  SL,  14B),  vhik 
on  the  other  hand  5  a.  h.  (West  v.  Brown,  6  Ohio  <SL, 
642),  6  A-  M.  (Chick  v.  PUlsbury,  24  Jtfk,  458),  and  era 
9i  A.  H.  (see  Hawkes  v.  Salter,  4  Binff.,  715;  Burgess 
V.  Vreeland,  4  K  J".,  7 IX  have  been  considered  eiriier 
hours  than  the  holder  was  bound  to  send  notice  by. 
It  is  of  more  importance  to  have  a  definite  rule  tbio 
that  it  should  be,  abstractly  oonsldered,  the  most  just 
which  could  be  devised. 

Notjce^how  g  1763.  When  the  holder  of  a  negotiable  instra- 
■«««^  ment,  at  the  time  of  its  dishonor,  is  a  mere  agent  for 
the  owner,  it  is  sufficient  for  him  to  give  notice  to  his 
principal  in  the  same  manner  as  to  an  indorser,  and 
his  principal  may  give  notice  to  any  other  party  to 
be  charged,  as  if  he  were  himself  an  indorser.^  And 
if  an  agent  of  the  owner  employs  a  sub-agent,  it  is 
sufficient  for  each  successive  agent  or  sub-agent  to 
give  notice  in  like  manner  to  his  own  principal.' 

*  story  on  Notes,  %  326 ;  West  River  Bank  v.  Taylor,  T 

Bosw.,  466;  Howard  v.  Ives,  1  EiU,  263;  Ogdeaf. 
Dobbin,  2  Eall,  112;  Mead  v.  Engs,  6  Oow^  S03; 
Farmers'  Bank  of  Bridgeport  v.  Vail,  21  N,  F,  485; 
Bray  v.  Hadwen,  5  if.  <fc  Seho^  68 ;  Firth  v.  Thnuh, 
8  B.  <fc  a,  381. 

•  Clode  V.  Bayley,  12  J!£  <fc  WI,  5L 


Additional 
time  for 
notice  by 
indoner. 


g  1764.  Every  party  to  a  negotiable  instrument, 
receiving  notice  of  its  dishonor,  has  the  like  time 
thereafter  to  give  similar  notice  to  prior  parties,  as 
the  original  holder  had  after  its  dishonor.^  But  tiiis 
additional  time  is  available  only  to  the  particoltf 
party  entitled  thereto.* 

*  story  onKotes,  §  331;  Darbyshire  v.  Parker,  6  Ea;^  3; 

Howard  v.  Ives,  1  EiO,  263 ;  Farmers'  Bank  f.  T«H 
21  N.  r.,  485. 

•  Rowe  V.  Tipper,  13  C.  B.,  249;  see  Harrison  r.  Enicoi, 

16  M.  A  W,,  231. 
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5  1766.  A  notice  of  the  dishonor  of  a  negotiable  Effect  of 
instrament,  if  valid  in  favor  of  the  party  giving  it,  diihonor. 
inures  to  the  benefit  of  all  other  parties  thereto, 
whose  right  to  give  the  like  notice  has  not  then 
been  lt)st. 

Harrison  v,  Ruscoe,  16  M.  &  PF!,  231 ;  Mead  v.  Engs,  6 
Cdw.y  303 ;  Stafford  v.  Yates,  18  Johns,^  327 ;  Ljsaght 
r.  Bryant,  9  C.  B.,  46. 


ARTICLE  VI. 

EXCUSE  OF  PBESBNTMENT  AND  NOnCB. 

Sionoir  1*766.  Notice  of  dishonor,  when  excused. 

1767,  1768.  Presentment  and  notice,  when  excused. 

1769.  Delay,  when  excused. 

1770.  Waiver  of  presentment  and  notice. 

1771.  Waiver  of  protest 

If  the  provision  of  §  1748,  requiring  pretfentment  to  be 

made  to  a  notary  public  in  certain  cases,  is  not  adopted, 

it  will  be  necessary  to  insert  here  a  section  as  follows: 

§         .  The  presentment  of  a  negotiable  instrument 

for  payment  is  excused: 

1.  When  neither  the  place  of  payment,  if  any, 
designated  in  the  instrument,  nor  the  place  of  resi- 
dence or  business  of  the  principal  debtor  can,  with 
reasonable  diligence,  be  ascertained  by  the  holder;  or, 

2.  When  no  person  to  whom  presentment  may 
properly  be  made  can,  with  reasonable  diligence,  be 
found  by  the  holder;  or, 

3.  When  the  instrument  designates  no  place  of  pay- 
ment, but  purports  to  be  signed  by  the  principal 
debtor  within  this  state,  and  he  resided  therein  at  the 
time  of  signing,  but  has  removed  therefrom. 

Foster  v.  Julien,  24  K  7.,  28 ;  see  Spies  v,  Gil- 
more,  1  id^  321. 

S  1766.  Notice  of  dishonor  is  excused  : 

1.  When  the  party  by  whom  it  should  be  firiven  Notice  ©r 

divhoDor, 

cannot,  with  reasonable  diligence,  ascertain  either  Jj^^ 
the  place  of  residence  or  business  of  the  party  to 
be  charged ;  or, 

2,  When  there  is  no  post-office  communication 
between  the  town  of  the  party  by  whom  the  notice 
should  be  given,  and  the  town  in  which  the  place  of 
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Present- 
ment and 
notice, 
when 
•zcosed. 


U. 


wben 


residenoe  or  business  of  the  party  to  be  charged  is 
situated;  or, 

3.  When  the  party  to  be  charged  is  the  same  per- 
son who  dishonors  the  instrument  ;^  or, 

4.  When  the  notice  is  waived  by  the  party  entitled 
thereto.* 

'  Caunt  V.  Thompson^  1  C.  B.^  400.  In  that  case,  the 
indorser  was  executor  of  the  maker,  and  the  note 
was  presented  to  him,  and  payment  thereof  refused 
bj  him  (Compare,  however,  Magruder  v.  Union 
Bank,  3  Peters^  87 ;  7  id,  287 ;  Juniata  Bank  v.  Hale, 
\^Serg.&R,  167). 

*  Conkling  v.  King,  10  N,  7^  446. 

%  1767.  Presentment  and  notice  are  excused  as  to 
any  party  to  a  negotiable  instrument,  who  informs 
the  holder,  within  ten  days^  before  its  maturity,  that 
it  will  be  dishonored.* 

*  No  term  is  at  present  fixed  by  the  law,  but  if  the  rule  is 

to  be  maintained  at  all,  it  should  be  made  certain. 

*  Spencer  v.  Harvey,  17  Wend,  489 ;  Leflangwell  v.  White, 

1  Johns.  Cas.^  99. 

S  1768.  If,  before  or  at  the  maturity  of  an  instru- 
ment, an  indorser  has  received  full  security  for  the 
amount  thereof,  or  the  maker  has  assigned  all  his 
estate  to  him  as  such  security,  presentment  and  notice 
to  him  are  excused. 

Mechanics'  Bank  v.  Oris  wold,  7  WencLy  165;  Corney  v. 
Da  Costa,  1  Esp^  302 ;  limited  in  Seacord  9.  Miller,  13 
N.  r.,  66. 

This  rule  is  founded  upon  the  same  principle  as  the  serief 
of  cases  that  were  overthrown  in  HaU  v.  Newcomb,  1 
ffiU,  416,  and  perhaps  ought  to  share  their  fate.  If 
the  maker  intends  that  the  indorser  shall  waive  notice^ 
he  will  naturally  so  stipulate  with  him,  or  will  give 
the  security  to  the  holder  outright  The  following  is 
suggested  instead  of  this  section : 

[g  1768.  No  transactions  between  the  maker  and  indorser 
of  a  negotiable  instrument  waive  or  excuse  notice  of 
dishonor  to  the  latter,  unless  they  so  agree.] 

This  latter  rule  is  established  in  Connecticut  (Holland  «. 
Turner,  10  Conn.,  308,  317). 

S  1769.  Delay  in  presentment^  or  in  giving  notice 
of  dishonor,  is  excused,  when  caused  by  circumstances 
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which  the  party  delaying  could  not  have  avoided  by 
the  exercise  of  reasonable  care  and  diligence. 

The  rule  at  present  is  liberal  {Story  on  Bills,  §  234; 
Story  on  Notes,  §  366  j  Firth  v.  Thrush,  8  B.  <fc  a,  387 ; 
Baldwm  v.  RichardsoD,  1  id.,  245 ;  Bateman  v.  Joseph, 
12  East,  433;  2  Ckimp.,  461).  Other  excuses  are 
meutioaed  (Story  on  Notes,  %  35*1),  but  it  iS  doubtM 
whether  they  are  allowed  in  this  state.  It  is  to  be 
borae  in  mind  that  an  excuse  for  delay  will  not  justify 
a  perpetual  omission  of  notice  (Beale  v.  Parish,  20  ^ 
T.,  407). 

§  1770.  A  waiver  of  presentment  waives  notice  of  waiver  of 
dishonor  also,  unless  the  contrary  is  expressly  stipu-  |[entMid 
lated;  but  a  waiver  of  notice  does  not  waive  pre- 
sentment. 

Buchanan  v.  Marshall,  22  Vt,  561 ;  Bumham  v.  Webster, 
17  Me.,  50. 

g  1771.  A  waiver  of  protest  on  any  negotiable  waiver  of 
instrument  other  than  a  foreign  bill  of  exchange, 
waives  presentment  and  notice. 

Coddington  v.  Davis,  1  N.  F.,  186;  3  Den.,  16. 


ARTICLE  Vn. 

EXTINCTION  OP  NEGOTIABLB   INSTBUMBNTS. 

SKOnON  1772.  Obligation  of  party,  when  extinguished. 
1773.  Revival  of  obligation. 

§  1772.  The  obligation  of  a  party  to  a  negotiable  obiigjitioB 
instrument  is  extinguished :  SSguUhed. 

1.  In  like  manner  with  that  of  parties  to  contracts 
in  general ;  or, 

2.  By  payment  of  the  amount  due  upon  the  instru- 
ment, at  or  after  its  maturity,  in  good  faith  and  in 
the  ordinary  course  of  business,  to  any  person  having 
actual  possession  thereof,  and  appearing,  by  its  terms, 
to  be  entitled  to  payment. 

See  sections  1744  and  1745,  and  notes. 

By  the  commercial  law,  as  recognized  in  England,  a  simple 
agroemont  to  waive  the  debt  created  by  a  negotiable 
infltnunent)  although  without  a  new  consideration  or  a 

69 
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seal,  discharges  the  debtor  (Foster  v.  Dawber,  6  Exek^ 
839;  Byle8  on  BiUs,  bth  ed,  145).  But  this  rule  has 
been  either  oyerlooked  or  overruled  in  this  state  (see 
Seymour  v.  Mintum,  17  Johns,^  169;  Crawford  v.  Mills, 
13  id.f  87;  Smith  v,  Bartholomew,  1  Metc^  276;  Bug- 
gies V.  Patten,  8  Mass.,  480). 

Sbu^toi.  S  1^73.  If,  after  its  extinction,  a  negotiable  instru- 
ment comes  into  the  possession  of  an  indorsee  in 
due  coarse,  the  obligation  thereof  revives  in  his 
favor. 

See  Manhattan  Co.  v.  Reynolds,  2  BiU,  140. 


OHAPTBB  n. 

BILLS  OF  EXCHANGE. 

Abholb    L  Form  and  interpretation, 
n.  Days  of  grace. 
nL  Presentment  for  acceptance. 
rV.  Acceptance. 

V.  Acceptance  or  payment  for  honor. 
YL  Presentment  for  pa3rment. 
YII.  Excuse  of  presentment  and  notice. 
VIIL  Foreign  bills. 


ARTICLE  I. 

FOBM  AND  rNTEBPBETATIOK  OF  A  BILL. 

Sbotioh  1774.  Bill  of  exchange,  what 

1776.  Drawee,  in  case  of  need. 

1776.  Bill  in  parts  of  a  set 

1777.  When  must  be  in  a  set 

1778.  Presentment,  Ac.,  of  part  of  set 

1779.  Bill,  where  payable. 

1780.  Bights  and  obligations  of  drawer. 

^^  g  1774.  A  bill  of  exchange  is  an  instrnment,  nego- 

"^^^        tiable  in  form,  by  which  one,  who  is  calle^  the  drawer, 

requests  another,  called  the  drawee,  to  pay  a  specified 

sum  of  money. 

Peto  V.  Reynolds,  9  Exch.f  410 ;  Davis  v.  Olarke,  B  Q.  R, 
16.    It  is  an  essential  element  of  a  bill  of  ezcfaaoge^ 
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that  the  drawee  should  be  a  person  distinct  fh>m  the 
drawer  (Pairchild  v.  Ogdensburgh  R.  R.,  15  N.  F.,  337 ; 
Miller  v.  Thomson,  3M.&  0.^  676;  overruling,  in  effect, 
Wheeler  v.  Webster,  I  K  D:  Smithy  1,  on  this  point). 

§  1775.  A  bill  of  exchange  may  give  the  name  of  ^STof  *^ 
any  person  in  addition  to  the  drawee,  to  be  resorted  n««d. 
to  in  case  of  need. 

S  1776.  A  bill  of  exchange  may  be  drawn  in  any  J/^*g°P*^ 
number  of  parts,  each  part  stating  the  existence  of       ^ 
the  others,  and  all  forming  one  set. 

S  1777.  An  agreement  to  draw  a  bill  of  exchange  ^^^^^^ 
binds  the  drawer  to  execute  it  in  three  parts,  if  the 
other  party  to  the  agreement  desires  it. 

^  S  1778.  Presentment,  acceptance,  or  payment,  of  a  Present- 
single  part  in  a  set  of  a  bill  of  exchange,  is  suflBicient  ^^^^ 
for  the  whole. 

story  on  BUls,  §  66. 

S  1779.  A  bill  of  exchange  is  payable :  biu.  where 

payable. 

1.  At  the  place  where,  by  its  terms,  it  is  made 
payable;  or, 

2.  If  it  specifies  no  place  of  payment,  then  at  the 
place  to  which  it  is  addressed ;  or, 

3.  If  it  is  not  addressed  to  any  place,  then  at  the 
place  of  residence  or  business  of  the  drawee,  or 
wherever  he  may  be  found  ;*  or, 

4.  If  this  cannot  be  done,  then  at  the  oflBlce  of  any 
notary  public  in  the  state.*  * 

>  See  Story  on  BWs,  %  48. 

*  This  provision  is  new.     Compare  §  1783  and  1748, 
which  contain  similar  provisions. 


§  1780.  The  rights  and  obligations  of  the  drawer  RiAtsi 
of  a  bill  of  exchange,  are  the  same  as  those  of  the  Sr  dSwI 
first  indorser  of  any  other  negotiable  instrument. 
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ARTICLE  n. 

DA.YS  OF  6BACB. 

Section  1781.  Days  of  grace. 

^^  S  1781.  Days  of  grace  are  not  allowed. 

The  commissioners  recommend  that  no  grace  be  here- 
after allowed  upon  commercial  paper.  This  is  the 
rule  upon  the  continent  of  £urope.  Should  this  recom- 
mendation not  be  adopted,  the  following  should  be  sub- 
stituted for  the  text : 

[§1781.  The  three  days  following  the  day  on  which  a 
bill  of  exchange,  payable  otherwise  than  at  sight  or 
on  demand,  becomes  due  by  its  terms,  are  allowed  as 
days  of  grace,  unless  the  last  of  such  days  is  a  holi- 
day, in  which  case  the  next  preceding  business  day  is 
the  last  day  of  grace  allowed.] 

ARTICLE  m. 

PBESBNTMENT  FOB  ACCEPTANCE. 

BBOnow  1782.  When  a  bill  may  be  presented. 

1783.  Presentment,  how  made. 

1784.  Presentment  to  joint  drawees. 

1786.  When  presentment  to  be  made  to  drawee  in  case  of  need. 
1786.  Presentment)  when  must  be  made. 

SJ/be^"*        S  1782.  At  any  time  before  a  bill  of  exchange  is 
"*"^*^    payable,  the  holder  may  present  it  to  the  drawee  for 

acceptance/  and  if  acceptance  is  refused,  the  bill  is 

dishonored.* 

'  Siiory  an  BiUs,  §  228 ;  see  Montgomery  Co.  Bank  v. 
Albany  City  Bank,  8  Barh.^  396.  He  is  not  bound  to 
present  a  bill  for  acceptance  if  it  is  payable  at  a  certain 
time  after  date  (Philpott  v.  Bryant,  3  Carr,  &  P.,  24^- 

*  This  is  so,  even  though  presentment  for  acceptance  was 
not  necessary,  as  in  case  of  a  bill  payable  four  months 
after  its  date  (Walker  v.  Bank  of  State  N.  Y.,  9  N.  Fi, 
582 ;  13  Barb.,  636;  O'Keefe  v.  Dunn,  6  Tbtmt,  305). 

• 

J^«^  §  1783.  Presentment  for  acceptance  must  be  made 
in  the  following  manner,  as  nearly  as  by  reasonable 
diligence  it  is  practicable : 
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1.  The  bill  must  be  presented  by  the  holder; 

2.  It  must  be  presented  on  a  business  day,  and 
within  reasonable  hours;  n 

3.  It  must  be  presented  to  the  drawee,  if  he  can  be 
found  within  the  state,  and  if  not,  then  at  his  place 
of  residence  or  business,  if  within  the  state,  to  any 
person  of  discretion  therein,  and  if  he  has  no  such 
place  of  residence  or  business,  or  there  is  no  person 
of  discretion  therein,  then  to  any  notary  public  in  the 
state;  and, 

4.  If  the  drawee  requests  it,  the  bill  must  be  left 
with  him,  until  the  same  hour  of  the  next  day,  to 
which  time  he  may  postpone  his  acceptance  or  re- 
fusal. 

See  Story  on  BtOs,  §  237  ;  IR  S.^  768.  The  clause  pro- 
yiding  for  presentment  to  a  notary  public  is  new,  but 
is  in  conformity  to  §g  1748  and  1779. 


S  1784.  Presentment  for  acceptance  to  one  of  seve- 
ral joint  drawees,  and  refusal  by  him,  dispense  with  j^^ 
presentment  to  the  others. 

This  question  has  been  considered  very  doubtAU  {l^ory 
on  BiUa^  %  229),  but  is  decided  in  effect  by  the  case 
of  Carman  o.  PulU  (21  N,  F.,  581). 

5  1785.  A  bill  of  exchange,  which  specifies  a  drawee  when  pre- 
in  case  of  need,  must  be  presented  to  him  for  accept-  JJ^^J^ 
ance  or  payment,  as  the  case  may  be,  before  it  can  ^^f*^ 
be  treated  as  dishonored. 

S  1786.  When  a  bill  of  exchange  is  payable  at  a  spe- 
cified time  after  sight,  the  drawer  and  indorsers  are 
exonerated,  if  it  is  not  presented  for  acceptance  with- 
in ten  days  after  the  time  which  would  suf3ce,  with 
ordinary  diligence,  to  forward  it  for  acceptance, 
unless  presentment  is  excused. 

At  present  the  only  rule  established  is  that  "  due  dili- 
gence'* must  be  used  (Wethey  v.  Andrews,  3  EH 
682;  Smith  v,  Janes,  20  Wend^  192;  Bobinson  «. 
Ames,  20  Johns.^  146).    But  this  is  too  indefinite. 


meat,  wb 
most  be 
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ARTICLE  IV. 

ACCEPTANCE. 

Section  1*787.  Acceptance,  how  made. 

1*288.  Holder  entitled  to  acceptance  on  face  of  bill 

1789.  What  acceptance  sufficient  with  consent  of  holder. 

1790.  Acceptance  by  separate  instrument 

1791.  Promise  to  accept,  when  equivalent  to  acceptance.    . 

1792.  Cancellation  of  acceptance. 

1793.  Wliat  is  admitted  by  acceptance. 

h^^mSSf'  S  1787.  An  acceptance  of  a  bill  must  be  made  in 
writing,^  by  the  drawee,  or  by  an  acceptor  for  honor  ;* 
and  may  be  made  by  the  acceptor  writing  his  name 
across  the  face  of  the  bill,  with  or  without  other 
words. 

^l  R  iS,  768,  omittmg  the  words  "or  his  agent,"  Ac, 
that  being  provided  for  by  the  general  law  of  agency. 

*  No  one  but  the  drawee,  or  an  acceptor  for  honor,  can 

accept  a  biU  (Walker  p.  Bank  of  State  of  N.  Y.,  9 
K,  r.,  582;  13  Barb.,  636;  Davis  v.  Clark,  1  Carr, 
A  Kf  177).  An  acceptance  by  any  other  person, 
with  the  assent  of  the  holder,  transforms  it  into  a 
promissory  note  (Peto  v,  Reynolds,  9  Exch,,  410). 

Howeren.  g  1788.  The  holdcr  of  a  bill  of  exchange,  if  entitled 
S?^f^?  to  an  acceptance  thereof,  may  treat  the  bill  as  dis- 
^^  honored,  if  the  drawee  refuses  to  write  across  its  face 

an  unqualified^  acceptance.* 

'  Gammon  v.  SchmoU,  5  Taunt,  344. 

•  Although,  by  1  -R  S.,  768,  a  refusal  to  return  a  bill  is 

an  acceptance  thereof,  it  cannot  be  meant  that  the 
holder  should  be  obliged  to  submit  to  such  an  aceept- 
ance,  if  he  prefers  to  seek  a  remedy  against  the 
drawer.  It  is  not,  however,  certain  that  a  holder 
might  now  refuse  to  receive  an  acceptance  on  the 
back  of  the  bill,  but  he  ought  to  have  suoh  a 
right. 

What  ao-  (J  1789.  The  holder  of  a  bill  of  exchange  may,  with- 
wuh^wn^  out  prejudice  to  his  nghts  against  prior  parties, 
h^di!       receive  and  treat  as  a  suflBlcient  acceptance : 

1.  An  acceptance  written  upon  any  part  of  the  bill, 
or  upon  a  separate  paper  ;^ 
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2.  An  acceptance  qualified  so  far  only  as  to  make 
the  bill  payable  at  a  particular  place  within  the  city, 
or  town,  in  which,  if  the  acceptance  was  unqualified, 
it  would  be  payable  ;*  or,  ^ 

3.  A  refusal  by  the  drawee  to  return  the  bill  to  the 
holder  after  presentment  f  in  which  case  the  bill  is 
payable  immediately,  without  regard  to  its  terms,* 

'  Such  an  acceptanoe  is  undoubtedly  sufficient,  if  the 
holder  consents  thereto. 

•  Troy  City  Bank  v,  Lauman,  19  K.  T,  477.    An  accept- 

anoe payable  in  another  town,  if  assented  to  by  the 
holder,  exonerates  all  prior  parties  (Niagara  Bank  v, 
Fairman  M'f'g  Co.,  31  Barb.,  403;  see  Walker  v. 
Bank  of  State  of  N.  T.,  9  N,  T,  582;  13  Barh.,  636; 
Bowe  V,  Young,  2  Brod.  ds  Ry  165). 

•  1  -R.  iS,  768. 

*  This  provision  is  new,  but  seems  to  be  no  more  than 

reasonable,  the  act  amounting  to  a  conversion,  for 
which  the  owner  might  recover  damages  to  the  value 
of  the  bill 

g  1790.  The  acceptance  of  a  bill  of  exchange,  by  a  Acceptaaoe 
separate  instrument,  binds  the  acceptor  only  to  one  iMtmmeat. 
to  whom  it  has  been  shown,  and  who,  upon  the  faith 
thereof,  has  given  value  for  the  bill. 

1  R,  51,  768,  §  7.  See  Bums  v.  Bobbins,  40  Bofrb.,  368. 
There  does  not  seem  to  be  any  strong  reason  for  restrict- 
ing the  benefit  of  such  an  acceptance  to  holders  for 
value^  as  distinguished  from  other  holders  for  a  good 
consideration. 

g  1791.  An  unconditional  promise,  in  writing,  to  Promise  to 
accept  a  bill  of  exchange,^  is  a  sufficient  acceptance  ^12^^''* 
thereof,  in  favor  of  every  person  to  whom  it  has  been  •«»»*•«»• 
shown,  and  who,  upon  the  faith  thereof,  has  given 
value  for  the  bill.* 

*  The  words  "  before  it  is  drawn  "  omitted. 

^IR.  is,,  768,  §  8 ;  modified  by  inserting  the  words  "to 
whom  it  has  been  shown,  and,'*  so  as  to  make  it 
uniform  with  the  preceding  section.  The  clause 
should  be  contained  in  both  sections,  or  in  neither. 
See  Bums  v.  Bobbins,  40  Barb,,  368. 

§  1792.  The  acceptor  of  a  bill  of  exchange  may  oaaoeua. 
cancel  his  acceptance  at  any  time  before  delivering  ai^tano*. 
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the  bill  to  the  holder,*  and  before  the  holder  has,  with 
the  consent  of  the  acceptor,  transferred  his  title  to 
another  person  who  has  given  value  for  it  upon  the 
faith  of  such  acceptance.* 

* »  Cox  v.  Troy,  5  A  <fe  AkL,  474 

•  Story  on  BUls,  §  252. 

SSfit^by  S  I'^^S.  The  acceptance  of  a  bill  of  exchange  ad- 
aocepunco.  ^n^  ^jj^  Capacity  of  the  drawer  to  draw  and  indorse 
it  ;*  and  if  written  upon  the  bill,  it  also  admits  the 
same  to  be  genuine,  and  binding  upon  the  drawer ;' 
but  it  does  not  admit  the  signature  of  any  indcMrser 
to  be  genuine.^ 

'  Smith  V.  Marsack,  6  C,  £.,  486 ;  see  Braithwaite  v.  Garde- 
nier,  8  Q.  JR,  473. 

•  Sanderson  v.  Collmann,  4  M.  &  G^  209 ;  see  Goddard 

V.  Merchants'  Bank,  ^  N.  7.^  149.  In  Bank  of  Com- 
merce i;.  Union  Bank  (3  K,  F.,  230),  it  was  held  that 
nothing  hut  the  hare  signature  of  the  drawer  was 
admitted  hy  an  acceptance,  and  that  if  the  body  of 
the  hill  was  forged,  the  acceptance  was  not  binding. 
But  the  commissioners  are  of  opinion  that  this 
particular  exception  is  not  founded  in  reason.  A 
drawee  is  allowed  time  to  satisfy  himself  of  the 
genuineness  of  the  whole  instrument,  and  his  deci- 
sion ought  to  he  conclusive  upon  him. 

•  Smith  V.  Chester,  1  T,  Rj  654;  Robinson  v.  Yarrow,  t 

IhunLy  457 ;  see  Brind  v.  Hampshire,  I  M.  db  Wi^ 
365;  Dana  v.  Underwood,  19  Pick,,  102;  VacfariftTie 
V,  Moses,  1  Cheves,  54. 


ARTICLE  V. 

▲CCEPTANCB  OB  PAYMENT  FOR  HONOR. 

SlonOH  1*794.  When  hill  may  be  accepted  or  paid  for  honor. 

1795.  Holder  of  bill  of  exchange,  bound  to  accept  payment  for 

honor. 

1796.  Acceptance  for  honor,  how  made. 

1797.  How  enforced. 

1798.  Notice  of  dishonor  not  excused  by  acceptance  for  honor. 

^^^  S  1794.  On  the  dishonor  of  a  bill  of  exchange 
pSyfo?  ^  ty  the  drawee,  and,  in  case  of  a  foreign  bill,  after 
^°*"-        it  has  been    duly  protested,  it  may  be   a^M^epted 
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or  paid  by  any  person,  for  the  honor  of  any  party 
thereto. 

story  on  BiUs,  §  121. 

g  1795.  The  holder  of  a  bill  of  exchange  is  not  Howerof 
bound  to  allow  it  to  be  accepted  for  honor,  but  is  g^{§»^ 
bound  to  accept  payment  for  honor.  SSfVw^* 

story  on  Bills,  §  122;  Mitford  v.  Walcxit,  12  Mod.,  410.       *^*^'' 

S  1796.  An  acceptor  or  payer  for  honor  must  write  a  f^^^^ 
memorandum  upon  the  bill,  stating  therein  for  whose  »^owm»di. 
honor  he  accepts  or  pays,*  and  must  give  notice  to 
such  parties,  with  reasonable  diligence,  of  the  fact  of 
such  acceptance  or  payment.*  Having  done  so,  he 
is  entitled  to  reimbursement  from  such  parties,  and 
from  all  parties  prior  to  them.^ 

'  SUyry  on  BtUa,  §  256. 
« Id.,  %  259. 
•/d,§124.  ^ 

S 1797.  A  bill  of  exchange,  which  has  been  accepted  ^ow,^ 
for  honor,  must  be  presented  at  its  maturity  to  the 
drawee  for  payment,  and  notice  of  its  dishonor  by 
him  must  be  given  to  the  acceptor  for  honor  in  like 
manner  as  to  an  indorser ;  after  which  the  acceptor 
for  honor  must  pay  the  bill. 

5tory  on  Bills,  §  123 ;  Schofield  v.  Bayard,  3  Wend.,  488 ; 
Williams  v,  GermaiDe,  *l  B.  &  C,  468. 

g  1798.  The  acceptance  of  a  bill  of  exchange  for  gjgjj^' 
honor  does  not  excuse  the  holder  from  giving  notice  J^*,^^^ 
of  its  dishonor  by  the  drawee.  SSSor!*' 

story  on  BiOs,  g  255. 


ARTICLE  VI. 

PBESBimCBNT  FOS  TA.YMSNT, 

Ssonov  1*799.  Presentment,  when  bill  not  accepted,  where  made. 

1800.  Presentment  of  bill,  payable  at  particular  place. 

1801.  Effect  of  delay  in  presentment  in  certain  cases. 

1802.  Effect,  in  other  cases. 

10 
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Present-  g  1799.  If  a  bill  of  exchanee  is  by  its  terms  pay- 

ment, whrn     _,  .,,  ,.  , 

biunot       able  at  a  particular  place,  and  is  not  accepted  on 
where  made  presentment,  it  must  be  presented  at  the  same  place 

for  payment,  when   pres^itment   for   payment  is 

necessary. 

Boot  t'.  Franklin,  3  Johns.^  20*7.  This  is  also  the  Engliah 
law,  2  <{;  3  W.  4,  c  08.  But  see  Mitchell  v.  Baring^ 
10  B,  <fc  O,  4. 

S^f  bin      S  1800.  A  bill  of  exchange,  accepted  payable  at  a 
pJrtiSuiIr    particular  place,  must  be  presented  at  that  place^  for 
place.        payment,  when  presentment  for  payment  is  necessary, 
and  need  not  be  presented  elsewhere.* 

'  Gibb  V.  Mather,  8  Bing.y  214;  see  §  1*748  and  notes. 
•Hawkey  v.  Berwick,  4  Bing,,,  135;  De  Bergareche  t. 
Pillin,  3  id.,  476. 

Mtect^of  ^^  g  1801.  If  a  bill  of  exchange,  payable  at  sight,  or 
MB^ntin  Qu  demand,  without  interest,  is  not  duly  presented 
**^-  for  payment,  within  ten  days  after  the  time  in  which 
it  could,  with  reasonable  diligence,  be  transmitted  to 
the  proper  pl£u^  for  such  presentment,  the  drawer 
and  indorsers  are  exonerated,  unless  such  present- 
ment is  excused. 

See  §  1786. 

MTect.  in  g  1802.  Mcrc  delay  in  presenting  a  bill  of  exchange 
payable  with  interest,  at  sight  or  on  demand,  does  not 
exonerate  any  party  thereto. 

Merritt  v.  Todd,  23  N,  K,  28. 


ARTICLE  Vn. 

BXOirSB  OF  FBBSENTMENT  AND  KOTIOB. 

SaonoK  1803.  Presentment,  when  excused. 

1804.  Delay,  when  excused. 

1805.  Presentment  and  notice,  when  excused. 

prewnt.  g  1803.  The  presentment  of  a  bill  of  exchange  for 
acceptance  is  excused  if  the  drawee  has  not  capacity 
to  accept  it. 
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If  the  proyision  of  §  1783,  requiriDg  presentment  to  a 
notary,  is  not  adopted,  this  section  must  be  modified 
by  inserting  after  "excused,"  "if  the  holder  cannot, 
witli  reasopa^le  diligence,  find  any  person  authorized 
to  accept  it ;  or." 

g  1804.  Delay  in  the  presentment  of  a  bill  of  ex-  Dai»7. 
change  for  acceptance  is  excused,  when  caused  by  «xcMed. 
circumstances  over  which  the  holder  has  no  cpntrol. 

S  1805.  Presentment  of  a  bill  of  exchanfi^e  for  ac-  Prwent- 

,.«.,»  mentand 

ceptance  or  payment,  and  notice  of  its  dishonor,  are  ^^l^^^^ 
excused  as  to  the  drawer,  if  he  forbids  the  drawee  to  ^'^^^ 
accept,  or  the  acceptor  to  pay  the  bill  ;^  or  if,  at  the 
time  of  drawing,  he  had  no  reason  to  believe  that  the 
drawee  would  accept  or  pay  the  same.* 

'  Porchase  v.  Mattison,  6  DueTf  587 ;  Jacks  v,  Darrin,  3 

K  D,  Smith,  557. 
"Mobley  p,  Clark,  28  Barb,,  390;  Ooyle  v.  Smith,  1  K 

D.  Smith,  400 ;  Franklin  v.  Vanderpool,  1  ffdU,  78; 

Terry  v.  Parker,  Q  Ad.  d:  El,  602. 


ARTICLE  Vm. 

FOBSIOX  BILU3. 

SiCflON  1806.  Definitions. 

1807.  Protest  neoessary. 

1808.  Protest,  by  whom  made. 

1809.  Protest,  how  made. 

1810.  Protest,  where  made. 

1811.  Protest,  when  to  be  made. 

1812.  Protest,  when  excused. 

1813.  Notice  of  protest,  how  given. 

1814.  Waiver  of  protest 

1816.  Declaration  before  payment  for  honor. 

1816.  Damages  allowed  ou  dishonor  of  fbreign  bilL 

1817.  Rate  of  damages. 

1818. 1819.  Damages,  how  estimated. 

S  1806.  An  inland  bill  of  exchange  is  one  drawn  and  Dennittona. 
payable  within  this  state.    All  others  are  foreign. 

Halliday  t^.  McDougall,  20  Wend,,  81;  22  id.,  272; 
Buckner  v.  Finley,  2  Peters,  686 ;  Bank  of  U.  S.  v. 
Daniel,  12  id.,  64;  Phoenix  Bank  v.  Hussey,  12  Pick, 
483;  Carter  v,  Burley,  9  K.  E^  668;  Brown  v.  Fer- 
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guson,  4  Leiglii  37 ;  Gape  Fear  Bank  v.  StinemetZi  1 
mu  [S.  a],  44;  Schneider  v,  Cochrane,  1  La,  AtM,^ 
235;  see  Mahonej  v.  Ashlin,  2  B.  ^  Ad.^  478. 
It  has  been  stronglj  urged  upon  the  commissionera, 
hy  gentlemen  whose  experience  entitles  their  o|Hiiion 
to  great  weight,  that  all  bills  drawn  and  payable  within 
the  United  States,  should  be  deemed  inland  bills.  The 
adoption  of  this  suggestion  would,  however,  involve 
so  g^at  a  change  that  it  is  considered  advisable  to 
leave  the  text  as  it  is,  and  submit  the  quesUon  to  the 
wisdom  of  the  legislature. 

JJ2^  S  1807.  Notice  of  the  dishonor  of  a  foreign  bill 
of  exchange  can  be  given  only  by  notice  of  its 
protest. 

Townsley  v.  Sumrall,  2  Peters^  170;  Gale  v.  Walsh,  6  T, 
i?.,  239 ;  Bryden  v.  Taylor,  2  Earr,  <fc  J.,  396 ;  Orr  «. 
Maginnis,  7  East^  360 ;  Fleming  v.  McClure,  1  Brevard, 
433.  No  protest  is  necessary,  in  the  case  of  an  inland 
bill  (Cole  V,  Jessup,  10  K  F.,  96;  Burke  v.  McKay,  2 
Bow.  [U.  S,l  71;  Young  v.  Bryan,  6  WhtoL,  152; 
Wardle  r.  Andrews,  2  jB.  <fc  AkL^  696). 

^^mado  S  1^^^-  Protest  must  be  made  by  a  notary  public, 
if  with  reasonable  diligence  one  can  be  obtained;^ 
and  if  not,  then  by  any  reputable  person  in  the  pre- 
sence of  two  witnesses.* 

*  Story  on  BiOs^  §  276. 

JJ;*^^  §  1809.  Protest  must  be  made  by  an  instrument 
in  writing,  giving  a  literal  copy  of  the  bill  of  ^- 
change,  with  all  that  is  written  thereon,  or  annexing 
the  original ;  stating  the  presentment,  and  the  manner 
in  which  it  was  made ;  the  presence  or  absence  of  the 
drawee  or  acceptor,  as  the  case  may  be;  the  refiisal 
to  accept,  or  to  pay,  or  the  inability  of  the  drawee  to 
give  a  binding  acceptance;  and  in  case  of  refusal, 
the  reason  assigned,  if  any ;  and  finally  protesting 
i^ainst  all  the  parties  to  be  charged. 

story  on  Bills,  §  276;  Code  de  Oommerce,  arts.  173^ 
174. 

5^y^  §  1810.  A  protest  for  non-acceptance  must  be  made 
iu  the  city  or  town  in  which  the  bill  is  presented  fov 
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lM)eeptaDoe ;  and  a  protest  for  non-payment  in  the 
city  or  town  in  which  it  is  presented  for  payment 

Siory  cm  BiUs^  §  282. 

S  1811.  A  protest  must  be  noted  on  the  day  of  Protert, 

^  ^  •f      ^      when  to  be 

presentment,  or  on  the  next  business  day;^  but  it  «a»^- 
may  be  written  out  at  any  time  thereafter.* 

*  Sfory  on  Bills,  §  283. 

■  Geralopulo  v,  Wieler,  10  C.  B.,  690. 

§  1812.  The  want  of  protest  of  a  foreign  bill  of  Prcrtcst, 
exchange,  or  delay  in  making  the  same,  is  excused  «ccii»ed. 
in  like  cases  with  the  want  or  delay  of  presentment. 

story  on  Bills,  §  280. 


S  1813.  Notice  of  protest  must  be  given  in  the  Notice  oc 
same  manner  as  notice  of  dishonor,  except  that  it  nowgivV 
may  be  given  by  the  notary  who  makes  the  protest. 


§  1814.  If  a  foreign  bill  of  exchange  on  its  face  ^;{JJf  ^^^ 
waives  protest,  notice  of  dishonor  may  be  given  to 
any  party  thereto,  in  like  manner  as  of  an  inland 
bill ;  except  that  if  any  indorser  of  such  a  bill 
expressly  requires  protest  to  be  made,  by  a  direction 
written  on  the  bill  at  or  before  his  indorsement,  pro- 
test must  be  made,  and  notice  thereof  given  to  him 
and  to  all  subsequent  indorsers. 

§  1815.  One  who  pays  a  foreign  bill  of  exchange  ^iw»tioii 
for  honor  must  declare,  before  payment,  in  the  pres-  £f°^J/**' 
ence  of  a  person  authorized  to  make  protest,  for  whose 
honor  he  pays  the  same,  in  order  to  entitle  him  to 
reimbursement. 

YandewaU  v,  Tyrrell,  as  cited  and  explained  in  Gtoralo- 
pulo  V,  Wieler,  10  0.  B.,  690. 

S  1816.  Damages  are  allowed  as  hereinafter  pre-  JJJJSJgf*,^ 
scribed,  as  a  full  compensation  for  interest,  re-ex-  gjjgjj^^ 
change,  expenses,  and  all  other  damages,  in  favor  of 
holders  for  value  only,  upon  bills  of  exchange  drawn 
or  neg<^ated  within  this  state,  and  protested  for  non- 
aoceptance  or  non-payment 
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S  1817.  Damages  are  allowed  under  the  last  sec^ 
tion  upon  bills  drawn  upon  any  person : 

1.  In  any  part  of  the  United  States  except  this 
state,  lying  north  of  Virginia  and  Kentuc^,  and  east 
of  Illinois  and  Wisconsin,  at  the  rate  of  three  per 
centum  on  the  principal  sum ; 

2.  In  any  other  part  of  the  United  States  east  of 
the  Bocky  Mountains,  the  two  Canadas,  and  British 
provinces  eastward  thereof,  at  the  rate  of  fiye  per 
centum  thereon ; 

3.  In  any  other  part  of  the  United  States,  at  the 
rate  of  seyen  per  centum  thereon ; 

4.  In  any  other  part  of  the  continent  of  America, 
or  Europe,  or  the  islands  in  the  Atlantic  ocean,  at 
the  rate  of  ten  per  centum  thereon  ;^ 

6.  In  any  other  place,  at  the  rate  of  twenty  per 
centum  thereon.* 

'  This  scale  of  damages  is  proposed  as  a  substitute  for 
that  given  in  the  Revised  Statutes  (I  R  S.,  770). 
There  is  no  reason  for  giving  Georgia  a  preference 
to  Indiana,  or  in  putting  Kussia  on  the  same  footing 
with  Montreal  or  Detroit  The  latter  is  as  follows : 
§  1817.  Damages  are  allowed  under  the  last  sec- 
tion, on  bills 'drawn  upon  any  person: 

1.  In  Maine,  New  Hampshire,  Vermont,  Massa- 
chusetta,  Rhode  Island,  Connecticut,  New  Jeraey, 
Pennsylvania,  Ohio,  Delaware,  Maryland,  Virginia, 
or  the  District  of  Oolumbia,  at  the  rate  of  three  per 
centum  on  the  principal  sum ; 

2.  In  North  Carolma,  South  Carolina^  Georgia, 
Kentucky,  or  Tennessee,  at  the  rate  of  five  per 
centum  thereon; 

3.  In  any  other  part  of  North  or  South  Americ% 
north  of  the  equator,  or  the  islands  in  the  Atlantic 
ocean,  or  Europe,  at  the  rate  of  ten  per  oentmn 
thereon;' 

4.  In  any  other  place,  at  the  rate  of  twen^  per 
centum  thereon.* 

*  This  is  the  custom  of  merchants  (HendridES  v,  Franldio, 
4  Johns^  119). 

S 1818.  If  the  amount  of  a  protested  bill  of  ex- 
change is  expiessed  in  money  of  the  United  Statea, 
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damages  are  estimated  upon  sach  amount  without 
regard  to  the  rate  of  exchange. 

IRS,,  771,  §  20. 

§  1819.  If  the  amount  of  a  protested  bill  of  ex-  id. 
change  is  expressed  in  foreign  money,  damages  are 
estimated  uiK)n  the  value  of  a  similar  bill  at  the  time 
of  protest,  in  the  place  nearest  to  the  place  where  the 
bill  was  negotiated,  and  where  such  bills  are  cur- 
rently sold. 

1  R  S.,  771,  g  21,  modified  in  form,  so  as  to  make  it 
more  explicit 


OHAPTEE  m. 

PBOMISSOBY  NOTES. 

Seotion  1820.  Promissory  note,  what 

1821.  Certain  instruments,  promissoiy  notes. 

1822.  Bill  of  exchange,  when  converted  into  a  note. 

1823.  Certahi  sections  applicable  to  notes. 

1824.  Effect  of  delay  in  presentment 

S  1820.  A  promissory  note  is  an  instrument,  nego-  Frominorf 
tiable  in  form,  whereby  the  signer  promises  to  pay  a  "**  *  '^ 
specified  sum  of  money. 

g  1821.  An  instrument  in  the  form  of  a  bill  of  certain  in- 
exchange,  but  drawn  upon  and  accepted  by  the  promissory 
drawer  himself,  is  to  be  deemed  a  promissory  note. 

Fairchild  v.  Ogdensburgh  &a  R.  R,  15  ^  T,  337 ;  Mil- 
ler V,  Thomson,  3  M.db  0.,  576. 

S  1822.  A  bill  of  exchange,  if  accepted,  with  the  buiot 
consent  of  the  owner,  by  a  person  other  than  the  when  con- 

verted  into 

drawee,  or  an  acceptor  for  honor,  becomes  in  effect  ^^^ 
the  promissory  note  of  such  person,  and  all  prior 
parties  thereto  are  exonerated. 

See  Peto  v.  Bejnolds,  9  Exch^  410. 

§  1823.  Chapter  I  of  this  Title,  and  sections  1781  2SS^. 
and  1802  of  this  Code,  apply  to  promissory  notes.       2?^^^^ 
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SSiTiS'ro.  S  1824.  If  a  promissory  note,  payable  on  demand, 
or  at  sight,  without  interest,  is  not  duly  presented  for 
payment,  within  six  months  from  its  date,  the  in- 
dorsers  thereof  are  exonerated,  unless  such  present- 
ment is  excused. 

Sice  V.  Cunningham,  1  Coto.^  397.  But  whether  this  rule 
ought  to  be  maintained,  may  be  doubted  (see  Brooks 
V,  Mitchell,  9  M,  dt  W.,  16;  Merritt  v.  Todd,  23  If,  T^ 
28). 


OHAPTEE  IV. 

CHEQUES. 

SBonON  1826.  Cheque,  what 

1826.  Rules  applicable  to  cheques. 

Cheque,  g  1825.  A  chcque  is  a  bill  of  exchange  drawn  upon 

a  bank  or  banker,  or  a  person  described  as  such 
upon  the  face  thereof,  and  payable  on  demand,  with- 
out interest. 

Rniet  g  1826.  A  cheque  is  subject  to  all  the  provisions  of 

Applicable 

to  cheques,  this  Oodc  concemiug  bills  of  exchange,*  except  that  :* 

1.  The  drawer  and  indorsers  are  exonerated  by 
delay  in  presentment,  only  to  the  extent  of  the 
injury  which  they  suffer  thereby  f  and  are  exonerated 
to  that  extent  by  a  delay  of  more  than  one  day  in 
presentment  ;* 

2.  An  indorsee,  after  its  apparent  maturity,  but 
without  actual  notice  of  its  dishonor,  acquires  a  title 
equal  to  that  of  an  indorsee  before  such  period.* 

'A  cheque  is  an  inland  bill  of  exchange  (Chapman  v. 
White,  %KT.y  412;  Keene  v.  Beard,  %  C.  R  [N, 
8,\  372;  Eyre  v.  Waller,  h  H,  A  N.,  460). 

It  is  not  essential  (as  was  unnecessarily  said  in 
Barker  v.  Anderson,  21  Wend,  372;  Woodruff  v. 
Merchants*  Bank,  25  Wend.,  673)  that  it  should  be 
payable  to  heasrer  (Kyre  v.  Waller,  b  K  A  N.,  463). 

'By  Lou)9  1857,  ck,  416,  no  grace  is  allowed  on  cheqnee. 
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'Robinson  v.  Hawksworth,  9   Q.  B.,  52;   PCarbeck  v. 

Graft,  4  Duer,  122 ;    see  little  v.  Phoenix  Bank,  2 

HUl,  425;  Keene  v.  Beard,  8  C.  B.  {K.  &y  381. 
•  Alexander  v.  Burchfleld,  7  Jf.  <fc  (?.,  1061.    One  day  is 

allowed  (Boddington  v.  Schlenker,  4  A  <fc  Ad.^  752 ; 

Moule  V.  Brown,  4  Bing,  K.  a,  266). 
'Rothschild  v.  Comej,  9  R  db  0^  388.    See  Anderson 

V.  Busteed,  5  JhieTf  485. 


OHAPTEE  V- 

BONDS,  BANK  NOTES  AND  CBRTIFIOATBS  OF  DEPOSIT. 

SicnoK  1827.  Bank  note  negotiable  after  payment 
1828.  Title  acquired  by  indorsee. 

5  1827.  A   bank  note  remains  negotiable,  even  J^^JJJJ; 
after  it  has  been  paid  by  the  maker.  £^t?*^" 

S  1828.  A  transferee  of  a  bond,  bank  note  or  oertifl-  Tiue  to- 

^  .  quired  by 

cate  of  deposit,  after  its  apparent  matunty  or  actual  indorsee. 
dishonor  within  his  knowledge,  acquires  a  title  equal 
to  that  of  a  transferee  before  such  event. 


TITLE  XVI. 

GENERAL   PEOVISIOiSrS. 

Ssonov  1829.  Parties  may  waive  proTiaions  of  Code. 

g  1829.  Except  where  it  is  otherwise  declared,  the  TM^m^j 
provisions  of  the  foregoing  fifteen  Titles  of  this  Part,  g^2"^' 
in  respect  to  the  rights  and  obligations  of  parties  to 
contracts,  are  subordinate  to  the  intention  of  the 
parties,  when  ascertained  in  the  manner  prescribed 
by  the  chapter  on  the  Intebpretation  op  Con- 
tracts ;  and  the  benefit  thereof  may  be  waived  by 
any  i>arty  entitled  thereto,  unless  such  waiver  would 
be  against  public  policy. 
71 
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DIVISION  FOURTH. 

GENERAL   PROVISIONS 

APPLICABLB  TO  PBBSONS,  PROPEETY,  AND  OBLIGATIONS^  OB 
TO  TWO  OP  THOSE  SUBJECTa 


PART   I.  ReUet 

II.  Special  Relations  of  Debtor  and 

Creditor. 
III.  NuiBance. 

I Y.  Mailnifl  of  JnriBpmdenee. 
Y.  Definitions  and  General  Provisions. 


PART  I. 

BELIEF. 


TrtLB  L  Belief  in  general, 
n.  Oompensatory  relief. 
UL  Specific  relief. 
IV.  Preventive  relief. 


TITLE  L 

BELIEF  IN  GENEBAL. 

Sionov  1830.  Species  of  relief. 

1831.  Belief  in  case  of  forfeiture. 
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gjg^'o'  §  1830.  As  a  general  rule,  compensation  is  the 
relief  or  lemedy  provided  by  the  law  of  this  state  for 
the  yiolation  of  private  rights,  and  the  means  of 
securing  their  observance ;  and  specific  and  preven- 
tive relief  may  be  given  in  no  other  cases  than  those 
specified  in  this  Part  of  the  OroL  Code. 

SStfV  S  1831.  Whenever,  by  the  terms  of  an  obligation,  a 
*'*™'  party  thereto  incurs  a  forfeiture,  or  a  loss  in  the 
nature  of  a  forfeiture,  by  reason  of  his  fsulure  to  com- 
ply with  its  provisions,  he  may  be  relieved  therefrom, 
upon  making  full  compensation  to  the  other  party, 
except  in  case  of  a  grossly  negligent,  willful  or 
fraudulent  breach  of  duty. 

Spaulding  v.  Hallenbeck,  39  Barb.,  IB ;  Clute  v.  Bobison, 
2  Johns.,  696,  614;  Davis  v.  West,  12  Ves^  476;  San- 
dera  V.  Pope,  tdL,  282 ;  Northoote  v,  Duke,  Ambler,  613 ; 
2  Eden,  814;  Woodipan  v.  Blake,  2  Vem^  222;  Hay- 
ward  t;.  Angel,  1  id,  222 ;  Popham  v.  Bampfleld,  fciL, 
83 ;  Wallis  v.  Crimea,  1  Ch,  Oa^  90 ;  see  Skinner  v. 
White,  17  Johm.,  367 ;  De  Forest  v.  Bates,  1  Edw,,  394. 

Though  this  doctrine,  especially  as  applied  to  oontractSi 
is  one  in  its  origin  of  purely  equitable  cognizance, 
it  is  now  to  be  applied  in  all  actions,  and  to  be  con- 
iidered  in  estimating  damages,  as  weU  as  in  granting 
specific  relief  (see  Spaulding  v,  Hallenbeck,  39  Barb^ 
78). 
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TITLE  11. 

COMPENSATORY   RELIEF. 

Chaptsb    I.  Damages  in  general 
n.  Measure  of  damages. 


OHAPTEE  I. 

DAMAGES  m  GENERAL. 

Abtxglb    L  General  principles. 
II.  Interest  as  damages, 
ni.  Exemplary  damages. 

ARTICLE  L 

GENBBAL  PBINCIPLES. 

Seotiov  1832.  Person  saffering  detriment,  may  recover  damages. 
1833.  Detriment,  what. 
.  1834.  Injuries  resulting  or  probable  after  smt  brought 

§  1832.  Every  person  who  suffers  detriment  from  Person  rof- 
the  unlawful  act  or  omission  of  another,  may  recover  went,  may 

'         "^  recover 

from  the  person  in  fault  a  compensation  therefor  in  dami««^ 
money,  which  is  called  damages. 

S  1833.  Detriment  is  a  loss  or  harm  suffered  in  Detriment, 

what. 

person  or  property. 

This  word  Is  used  in  order  to  avoid  the  repetition  of 
the  words  "loss  or  harm  "  in  the  numerous  places  in 
which  they  must  otherwise  occur.  Injury  signifies  the 
wrongful  act,  and  not  its  results,  while  on  the  other 
hand  there  may  be  loss  without  injury.  The  phrase 
"damnum  absque  ir^'uria,"  is  familiar  to  lawyers.  The 
word  "harm"  alone  would  be  inadequate  to  express 
all  the  meaning  of  "loss." 

S  1834.  Damages  may  be  awarded,  in  a  judicial  loimim 
proceeding,  for  detriment  resulting  after  the  com-  g^^^^ 
mencement  thereof,  or  certain  to  result  in  the  fhture.  ^^ww^**- 

Drew  V,  Sixth  Avenue  R.  R,  26  ^:  F,  49. 
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ARTICLE  n. 

INTBBB8T  AS  DAMAGES. 

Sionov  1886.  Person  entitled  to  reoover  damages,  may  reoorer  intewit 
thereon. 

1836.  In  actions  other  than  contract 

1837.  limit  of  rate  bj  contract 

1838.  Acoeptanoe  of  principal  waives  claim  to  interest 

J^jgjjj^       §  1835.  Every  person  who  is  entitled  to  recover 

^][^^     damages  certain,  or  capable  of  being  made  certain 

t^Ttwjw  Y^y  calculation,  and  the  right  to  recover  which  is 

*''*'**^      vested  in  him  upon  a  particular  day,  is  entitled  also 

to  recover  interest  thereon  from  that  day,^  except 

during  such  time  as  the  debtor  is  prevented  by  law, 

or  by  the  act  of  the  creditor,  from  paying  the  debt' 

'  This  seems  to  be  the  rule  in  actions  for  wrongf^  injnriea 
(Andrews  v.  Durant,  18  ^  F.,  496 ;  Jackson  v.  Wood, 
24  Wend.f  443),  as  it  dearly  is  in  actions  upon  oontraot 
(Dana  v.  Fiedler,  12  K.  K,  40;  Van  Rensselaer  v. 
Jewett,  2  M  r,  136;  Liyingston  v.  Miller,  II  K  T,, 
80;  Purd/  v,  Phillips,  11  K.  r.,406;  1  Duer,  369; 
see  Brinckerhoff  v,  Phelps,  24  Barb.,  100;  Sherman 
V,  Wells,  28  id.,  403).  The  obligation  to  pay  Interest 
rests  upon  the  default  of  the  debtor,  and  not:  upon  his 
use  of  the  money  (Rensselaer  Glass  Factory  v.  Reid, 
5  Ow.,  687 ;  People  v.  bounty  of  N.  Y.,  ttf.,  831). 

*  If  a  debtor  is  preyented  from  paying  by  injunction  he  is 

not  liable  for  interest  (Steyens  v.  Barringer,  13 
Wend.,  639;  Fitzgerald  v.  Caldwell,  2  DaOas,  215; 
Le  Braithwait  v.  Halsey,  4  Ealst.,  3). 

In  acuoDs        g  1836.  In  an  action  for  the  breach  of  an  obliga- 

other  than  *'  ^ 

OQ  contract  tion  not  arising  from  contract,*  and  in  every  case  of 
oppression,  fraud,  or  malice,  interest  may  be  given,  in 
the  discretion  of  the  jury.* 

*  Sedgw.  Dam.,  385,  386. 

*  Wilson  V.  Conine,  2  Johns.,  280;  Bissel  v.  Hopkins,  4 

Cow.,  63;  Hyde  v.  Stone,  7  Wend.,  354;  Baker  v. 
Weller,  8  Wend,  504;  Dillerback  v.  Jerome,  7  Oow^ 
294;  Beals  v.  Guernsey,  8  Johns.,  446. 

wgitof         g  1837.  Any  legal  rate  of  interest  stipulated  by  a 
oontraot      coutract  remains  chargeable  afta*  a  breach  thereof,  as 

t 
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before,  until  the  contract  is  superseded  by  a  verdict 
or  other  new  obligation. 

This  rule  is  established  in  California,  by  statute  (Kohler 
V,  Smith,  2  CdL^  597).  The  common  law  rule  is  other- 
wise. Compare  Lawrence  v.  Leake  &  Watts  Orphan 
House,  2  Den.^  677. 

§  1838.  Accepting  payment  of  the  whole  principal,  ^/*^JSS 
as  such,  waives  all  claim  to  interest.  '^*^«« 


walTos 

claim  to 

interest. 


Jacot  V.  Emmett,  11  Pctige,  142 ;  Gillespie  v.  Mayor,  &c^ 
of  New  York,  3  Edw^  612 ;  Tillotson  v.  Preston,  3 
Johns.^  229;  Johnston  v.  Brannan,  6  id.,  268;  Wil- 
liams v.  Houghtaling,  3  Cow.,  86;  Consequav.  Fanning, 
3  Johns.  Ch,  687.  But  receiving  a  general  payment, 
though  precisely  enough  (People  v.  County  of  New 
York,  6  Cow.,  331),  or  more  than  enough  (Stevens  v. 
Barringer,  13  Wend.,  639)  to  pay  the  principal,  does 
not  defeat  the  right  to  recover  the  interest.  And  if 
payment  of  interest  is  stipulated  in  the  contract,  it  may 
be  recovered,  although  the  principal  has  been  paid 
(Pakev.  Eddy,  15  Wend.,  76). 


ARTICLE  in. 

EXEMPLARY  DAMAGES.  • 

Seotiov  1839.  Exemplary  damages,  in  what  cases  allowed. 

S 1839.  In  any  action  for  tbe  breach  of  an  obligation  Ezempiarr 

^, .   .  * x^i.        T_  xi-       j^j       J.  \.         damages,  in 


damages, 
whatca8€ 
allowed. 


not  arising  from  contract,  where  the  defendant  haa  whatcasct 
been  guilty  of  oppression,  fraud  or  malice,  actual  or 
presumed,  the  jury,  in  addition  to  the  actual  dam- 
ages, may  give  damages^  for  the  sake  of  example, 
and  by  way  of  punishing  the  defendant.* 

'  In  this  the  commissioners  have  taken  the  rule  as  now 
settled  in  this  state  by  the  court  of  appeals  (Hunt  v. 
Bennett,  19  H  F,  173;  and  see  Johnson  v.  Jenkins, 
24  N.  T.,  252;  Fry  v.  Bennett,  1  Abb,  Pr,,  289;  4 
Ihier,  247 ;  Brown  v.  Chadsey,  39  Barb.,  263,  259 ; 
Sharon  v.  Mosher,  17  Barb.,  518).  The  propriety  of 
allowing  damages  by  way  of  punishment  has  been, 
however,  very  earnestly  and  ably  questioned.  See 
the  discussion  of  this  subject  in  Sedgwick  on  Dam,, 
Sd  edUion,  ch.  18,  and  especially  p.  477,  note  2;  and 
Appendix. 

*  Tillotson  V.  Cheatham,  3  JohiM^  66,  64. 
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OHAPTEE  IL 

HBASUBB  OF  DAMAGES. 

ABnoui    L  Damages  for  breach  of  conftraot 
n.  Damages  for  wrongs, 
in.  Penal  damages, 
rv.  General  proyiskms. 

ARTICLE  L 

DAMAGES  FOB  BBBACH  OF  COKTBAOT. 

SionON  1840.  Measure  of  damages  for  breach  of  contract 

1841.  Damages  must  be  certain. 

1842.  Breach  of  promise  to  pay  liquidated  sum. 

1843.  Dishonor  of  bills  of  exchange. 

1844.  Breach  of  covenant  of  seisure^  Ac. 

1845.  Breadi  of  corenant  against  incumbrances. 

1846.  Breach  of  agreement  to  convey  real  property. 

1847.  Breach  of  agreement  to  buy  real  property. 

1848.  Breach  of  agreement  to  sell  personal  property,  not  paid  ibf^ 

1849.  Breach  of  agreement  to  sell  personal  property,  paid  for. 
1860.  Breach  of  agreement  to  pay  for  personal  property  sold. 

«  1851.  Breach  of  agreement  to  buy  personal  property. 

1852.  Breach  of  warranty  of  title  to  personal  property. 

1853.  Breach  of  warranty  of  quality  of  personal  property. 

1854.  Breach  of  warranty  of  quality  for  special  purpose. 

1855.  Breach  of  carrier's  obligation  to  receive  goods,  Aa 

1856.  Breach  of  carrier's  obligation  to  deliver. 

1857.  Carrier's  delay. 

1868.  Breach  of  warranty  of  authority. 

1869.  Breach  of  promise  of  marriage. 

ji|Ms^^  §  1840.  For  the  brea€h  of  an  obligation  arising 
J^j^'  from  contract,  the  medsure  of  damages,  except  where 
otherwise  expressly  provided  by  this  Oode,  is  the 
amount  which  will  compensate  the  party  aggrieved 
for  all  the  detriment  proximately  caused  thereby, 
which  the  party  in  fault  had  notice,  at  the  time  of 
entering  intS  the  contract,^  or  at  anytime  before  the 
breadi,'  and  while  it  was  in  his  power  to  perform  the 
contract  upon  his  part,^  would  be  likely  to  result 
from  such  breach,  or  whidi,  in  the  ordinary  oouiae 
of  things,  would  be  likely  to  result  tli^wfronL^ 
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'  GriffiQ  V.  Ck>lTer,  16  K.  7!,  489;  Hadlej  v.  Bazendale, 
9  Exch,,  341 ;  Gee  v,  Laoc.  k  Yorksh.  Bailw.  Co.,  6 
R  dbK.,  211 ;  Wilson  v.  L.  &  Y.  Railw.  Co.,  9  O.R 
[Ni  5.],  632 ;  Landsberger  v.  Magnetio  Telegraph 
Co.,  32  Barb.,  630 ;  Smeed  v.  Foord,  1  ^  (fe  EL,  602 ; 
Boyd  V.  Pitt,  14  IrisJt.  Law,  43. 

*  This  provision  adopts  the  suggestion  of  Baron  Bram- 
well,  in  Gee  V.  L.  &  Y.  EaUw.  Co.  (6  ff.  dt  K.  211X 
though  it  is  conceded  that  it  is  not  undoubted  law. 
See  also,  as  to  extraordinary  damages,  Dunlopv. 
HIggins,  1  K  of  L.  Cos,,  381. 

'  This  clause  is  plainly  a  just  qualification  of  the  pre- 
ceding one. 

S  1841.  No  damages  can  be  recovered  for  a  breach  i>uBigi 
of  contract,  which  are  not  clearly  ascertainable  in  Smtn. 
both  their  nature  and  origin. 

Griffin  v.  Colyer,  16  Ifi  K,  489,  495. 

S  1842.  The  detriment  caused  by  the  breach  of  an  Breach  ot 

proiniM  to 

obligation  to  pay  money  only  is  deemed  to  be  the  gy,'iJJ^ 
amount  due  by  the  terms  of  the  obligation,  with 
interest  thereon. 

Sedgw,  Dam,,  236;  Chde  La.,  1929. 

S  1843.  For  the  dishonor  of  foreign  bills  of  ex-  Dishonor  of 
change,  the  damages  are  prescribed  by  sections  1817  es^ioge. 
to  1819,  inclusive. 

S  1844.  The  detriment  caused  by  the  breach  of  a  Breach  of 

ooTenant  of 

covenant  of  seizin,  of  right  to  convey,  of  warranty,  •«*»^  *«• 
or  of  quiet  enjoyment,  in  a  grant  of  an  estate  in 
real  property,  is  deemed  to  be : 

1.  The  price  paid  to  the  grantor,*  or,  if  the  breach 
is  partial  only,  such  proiK)rtion  of  the  price  as  the 
value  of  the  property  affected  by  the  breach  bore,  at 
the  time  of  the  grant,  to  the  value  of  the  whole 
property;* 

2.  Interest  thereon  for  the  time  during  which  the 
grantee  derived  no  benefit  from  the  property,'  not 
exceeding  six  years  ;*  and, 

3.  Any  expenses  properly  incurred  by  the  cove- 
nantee in  defending  his  possession.^ 

12 
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*  Sedgw.  Dam.^  159;  Staats  v.  Ten  Ejck,  3  Cai^  111. 

The  grantee  is  not  concluded  by  the  consideraticm 
expressed  in  the  deed  (Bingham  v.  Weiderwax,  1  K. 
n,  509).  But  he  cannot  recover  for  improyements 
(Pitcher  v.  Livingston,  4  Johns.^  1 ;  Bennet  v.  Jenkins, 
13  id,,  50;  Kinney  v.  Watts,  14  Wend^  38.  Com- 
pare Dimmick  v.  Lockwood,  10  Wend.,  142). 

'  Morris  v.  Phelps,  5  Johns,,  49. 

'  Stdgv),  Dam.,  159.  Interest  is  the  legal  countervail  to 
the  use  of  tlie  land.  The  annual  value  cannot  be 
recovered  as  such  (Baxter  v.  Ryerss,  13  Barb^  267). 

*  Bennet  v.  Jenkins,  13  Johns.,  50;  CauUdns  v.  Harria, 

9  id.,  324 ;  Baxter  v.  Ryerss,  13  Barb.,  267. 

*  Staats  V.  Ten  Eyck,  3   Cat,  111 ;   Bickert  v.  Snydei; 

9  Wend.,  416;  House  v.  House,  10  Paige,  168. 

S^J^nf  S  1845.  The  detriment  caused  by  the  breach  of  a 
cS^T^Mi  covenant  against  incumbrances  in  a  grant  of  an 
estate  in  real  property,  is  deemed  to  be  the  amount 
which  has  been  actually  expended  by  the  covenantee 
in  extinguishing  either  the  principal  or  interest  there- 
of;^ not  exceeding  in  the  former  case  a  proportion  of 
the  price  paid  to  the  grantor,  equivalent  to  the  rela- 
tive value,  at  the  time  of  the  grant,  of  the  property 
affected  by  the  breach,  as  compared  with  the  whole;* 
or,  in  the  latter  case,  interest  on  a  like  amount.^ 

'  Unless  somethmg  has  been  actually  paid,  only  nominal 
damages  can  be  recovered  (Grant  v.  Tallman,  20  K 
Y.,  191;  Delavergne  v.  Norris,  7  Johns.,  358;  Stan- 
ard  V.  Eldridge,  16  id.,  254;  Prescott  v.  Trueman,  4 
Mass.,  627 ;  see  Hall  v.  Dean,  13  Johns.,  105).  But 
the  covenantee  is  at  liberty  to  pay  off  the  incum- 
brance, and  recover  the  amount  paid,  as  stated  in 
the  text  {id, ;  Braman  v.  Bingham,  26  N.  Y.,  483). 

*  Grant  v.  Tallman,  20  K.  Y,  191 ;  Dimmick  v.  Lodcwood, 

10  Wend,  142. 

"  Rickert  v.  Snyder,  9  Wend.,  423. 

Breach  of        (J  1846.  The  detriment  caused  by  the  breach  of  an 

agreement  ^  *^ 

^S^^  agreement  to  convey  an  estate  in  real  property,  is 
p«^y-  deemed  to  be  the  price  paid,^  and  the  expenses  pro- 
perly incurred  in  examining  the  title  and  preparing 
the  necessary  papers,*  with  interest  thereon  f  but 
adding  thereto,  in  case  of  bad  faith,  the  difference 
between  the  price  agreed  to  be  paid,  and  the  value  of 
the  estate  nyTccil  lo  be  conveyed,*  at  the  time  of  the 
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breach,*  and  the  expenses  properly  incurred  in  pre- 
paring to  enter  upon  the  land.^ 

"  Conger  v.  Weaver,  20  y.  T.,  140;  Peters  v,  ICcKeon, 
4  DerL,  646;  Baldwin  v,  ICunn,  2  Wend.,  399;  Flu- 
reau  V.  ThornhiU,  2  W.  Blacks.,  1078 ;  Bikes  v.  Wild, 
4.Be8tJb  Sm.,  421 ;  affirming  &  0.,  1  id,,  687. 

*  See  Simons  r.  Patchett,  *l  K  A  B.,  672. 

'  Fletcher  v.  Button,  6  Barb.^  646;  see  Peters  v.  ITEeon, 
4  Den.,  646. 

♦Trull  v.  Granger,  8  K  Y.,  116;  Driggs  v.  Dwight,  17 
Wmd.,  71 ;  GUes  v.  O'Toole,  4  Barb^  261.  Where 
the  seller  knew  that  he  had  not  a  good  title,  but 
had  good  reason  to  expect  that  he  should  be  able  to 
get  i%,  this  was  held  not  to  be  a  case  of  bad  faith 
(Sikes  V.  WUd,  A^Beridi  Sm.,  421 ;  1  td,  687). 

*  Brinckeiiioff  v  Phelps,  24  Barb,,  100  ;•  see  Peterson  v. 

Ajre,  13  0,  B,  363;  Tempest  v.  Kihier,  3  id,  249. 
•Driggs  V,  Dwight,  17  Wend,  71;  Giles  v.  OToole,  4 
Barb.,  261 ;  see  Lawrenoe  v.  Wardwell,  6  id,  423. 
Interest  is  allowed  on  such  damages  (Brinckerhoff  v» 
Phelps,  24  Barb,,  lOOX  but  this  follows  fVom  the 
general  rule  prescribed  by  section  1836. 

5  1847.  The  detriment  caused  by  the  breach  of  an  JJ^^Jt 
agreement  to  purchase  an  estate  in  real  property,  is  ^^^ 
deemed  to  be  the  excess,  if  any,  of  the  amount  which 
would  have  been  due  to  the  seller  under  the  contract, 
over  the  value  of  the  property  to  him. 

By  the  present  law  of  this  state,  one  who  has  agreed  to 
sell  real  property  may  recover  the  AiU  contract  price 
from  the  purchaser,  without  actually  transferring  the 
title  to  him,  if  he  offered  to  do  so  before  commencing 
the  action  (Richards  v.  Edick,  17  Barb.,  260;  Franchot 
V,  Leach,  6  Cow.,  606),  unless  he  has  actually  sold  the 
property  to  a  third  person  (Wilson  v.  Holden,  16  Abb, 
Pr.,  133).  This  rule  is,  however,  an  ui\just  one,  as 
was  admitted  in  Richards  v,  Edick  (17  Barb.,  260), 
where  it  was  said  that  if  the  question  was  a  new  one, 
the  rule  stated  in  the  text  should  be  adopted,  but  that 
^  the  contrary  was  too  well  settled  in  this  state  to  be 
changed  by  judicial  intervention.  This  section  follows 
the  rule  which  is  settled  in  England  (Laird  v,  Pim,  7 
KdbW.,  474). 

%  1848.  The  detriment  caused  by  the  breach  of  a  Breach  or 
seller's  agreement  to  deliver  personal  property,  the  t?^^^ 
price  of  which  has  not  been  fully  paid  in  advance,  is  JgJftJ^* 
deemed  to  be  the  excess,  if  any,  of  the  value  of  the 
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property  to  the  buyer,  over  the  amount  which  would 
have  been  due  to  the  seller  under  the  contract,  if  it 
had  been  fulfilled. 

Dana  v.  Fedler,  12  Ni  K,  40;  M*Knight  v,  Dunlop,  & 
K,  r.,  537 ;  Portman  v.  Middleton,  I  C.  R  [M  S.}, 
322 ;  Shaw  v.  Holland,  16  i/I  <£;  W,,  136;  Shepherd  v. 
Hampton,  3  Wheal,  200;  see  Clark  v.  Pinney,  7  Oow^ 
681 ;  Pinnej  v.  Gleason,  5  Wend.j  393. 

2  1849.  The  detriment  caused  by  the  breach  of  a 
seller's  agreement  to  deliver  personal  property,  the 
price  of  which  has  been  fully  paid  to  him  in  advance, 
is  deemed  to  be  the  same  as  in  case  of  a  wrongful 
conversion. 

See  Clark  v.  Pinney,  7  Chw.,  681 ;  Dey  v.  Dox,  9  WentLj 
129;  EUiott  v.  Hughes,  3  Fast  db  I%nL,  387. 

§  1850.  The  detriment  caused  by  the  breach  of  a 
buyer's  agreement  to  accept  and  pay  for  personal 
property,  the  title  to  which  is  vested  in  him,  is  deemed 
to  be  the  contract  price. 

Orr  v.  Bigelow,  20  Barb.^  21 ;  Bement  9.  Smith.  15  Wend^ 
493.  Of  course  the  seller  cannot  recoTer  the  ftill 
price,  if  he  has  resold  the  goods  (see  Lamond  «.  DaraD, 
9  Q.  R,  1030). 

§  1851.  The  detriment  caused  by  the  breach  of  a 
buyer's  agreement  to  accept  and  pay  for  personal 
property,  the  title  to  which  is  not  vested  in  him,  is 
deemed  to  be : 

1.  If  the  property  has  been  resold,  pursuant  to 
section  1694,  the  excess,  if  any,  of  the  amount  due 
from  the  buyer,  under  the  contract,  over  the  net 
proceeds  of  the  resale ;  *  or, 

2.  If  the  property  has  not  been  resold  in  the 
manner  prescribed  by  section  1694,  the  excess,  if 
any,  of  the  amount  due  from  the  buyer,  under  the 
contract,  over  the  value  to  the  seller* ;  together  with 
the  excess,  if  any,  of  the  expenses  properly  incurred 
in  carrying  the  property  to  market,  over  those  which 
would  have  been  incurred  for  the  carriage  thereof,  if 
the  buyer  had  accepted  it' 
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'  Sands  v.  Taylor,  6  Johns.j  395. 

*  Boorman  v.  Nash,  9  R  <!h  (Z,  145. 

*  This  provision  seems  to  be  only  reasonable.     Some 

things  are  marketable  only  in  large  cities,  yet  are 
manufactured,  or  owned,  in  many  cases,  by  persons 
living,  in  the  country.  If  such  things  should  bo 
bought  by  a  resident  of  the  country,  the  expense  of 
forwarding  them  to  him  might  be  trifling,  compared 
with  the  expense  of  transportation  to  the  nearest 
miarket.  Justice  to  the  buyer  requires  that  the 
market  price  should  be  allowed  to  him,  but  justice 
to  the  seller  requires  that  he  should  be  allowed  the 
increased  cost  of  sending  the  things  to  market 

S  1852.  The  detriment  caused  by  the  breach  of  Breach  of 

warranty  ot 

a  warranty  of  the  title  of  personal  property  sold,  is  ^^p**' 
deemed  to  be  the  value  thereof  to  the  buyer,  when  i^y- 
he  is  deprived  of  its  possession,  together  with  any 
costs  which  he  has  become  liable  to  pay,  in  an  action 
brought  for  the  property  by  the  true  owner. 

A  different  rule  has  been  laid  down  in  this  state,  con* 
forming  to  the  rule  concerning  real  property  (Arm* 
strong  V.  Percy,  6  Wend.f  535) ;  but  this  section  states 
the  law  as  it  appears  to  be  in  England  (see  Simons  v. 
Fatchett;  1  E.  tSs  J3.,  568),  and  as  appears  to  be  most 
in  accordance  with  general  principles. 

« 

§  1853.  The  detriment  caused  by  the  breach  of  a  Breach  of 
warranty  of  the  quality  of  personal  property,  is  ^^^^f' 
deemed  to  be  the  excess,  if  any,  of  the  value  which  property. 
the  property  would  have  had,  at  the  time  to  which  the 
warranty  referred,  if  it  had  been  complied  with,  over 
its  actual  value  at  that  time. 

Talhnan  v,  Clute,  3  Barh.j  424;  Gary  v.  Gruman,  4  EtO, 
625;  Comstock  v.  Hutchinson,  10  Barh.^  211;  Roberts 
V.  Garter,  28  Barb.,  462 ;  Milbum  v,  Belloni,  34  Barh^ 
607 ;  12  Abb.  Pr,,  451 ;  Voorhees  v.  Earl,  2  mO,  288; 
Lattin  v,  Davis,  MU  A  D,  Supp.,  9 ;  Muller  v.  Eno^  14 
K  K,  591 ;  Prentice  v.  Dike,  6  J>uert  220 ;  Falea  v. 
McKeon,  2  EiU.,  63. 

§  1854.  The  detriment  caused  by  tiie  breach  of  a  Breach  of 
warranty  of  the  fitness  of  an  article  of  personal  J^^^ 
property  for  a  particular  purpose,  is  deemed  to  be  p^*** 
that  which  is  defined  by  the  last  section,  together 
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with  a  fair  compensation  for  the  loss  incarred  by  an 
effort  in  good  faith  to  use  it  for  such  purpose. 

Pasaenger  v.  Thorburn,  35  Baarb.f  1*7;  see  Randall  v. 
Baper,  JSLRikE.,B^ 

S  1855.  The  detriment  caused  by  the  breach  of  a 
carrier's  obligation  to  accept  freight,  messages  or 
passengers,  is  deemed  to  be  the  difference  between 
the  amount  which  he  had  a  right  to  charge  for  the 
carriage,  and  the  amount  which  it  would  be  necessary 
to  pay  for  the  same  service,  when  it  ought  to  be  per- 
formed. 

Ogden  V,  Marshall,  8  ^:  K,  340. 

S  1856.  The  detriment  caused  by  the  breach  of  a 
carrier's  obligation  to  deliver  freight,  where  he  has 
not  conyerted  it  to  his  own  use,  is  deemed  to  be  the 
yalue^  thereof,  at  the  place  and  on  the  day  at  whidi 
it  should  have  been  delivered,*  deducting  the  freight- 
age to  which  he  would  have  been  entitled,  if  he  had 
completed  the  delivery.' 

'  Smith  V.  Griffith,  3  EiU,  333;  see  Kent  v.  H.  R.  R.  B. 
Co.,  22  Barb.,  278. 

*  Sedgw,  Dam,,  365 ;  Van  Winkle  v.  TJ.  a  Steamship  Co, 

37  Bofrh.,  122;  Wheelwright  v.  Beers,  8  BaU,  391; 
As  to  how  the  value  is  to  be  ascertained,  see  Harm 
V,  Panama  R.  B.  Co.,  3  Bosw,,  7. 
'Watkinson  v,  Laughton,  8  Johns.,  213;  Atkisson  v. 
Steamboat  Castle  Garden,  28  ifiM.,  124. 

§  1857,  The  detriment  caused  by  a  carrier's  delay 
in  the  delivery  of  freight,  is  deemed  to  be  the  depre- 
ciation in  the  intrinsic  value  of  the  freight  during 
the  delay ,^  and  also  the  depreciation,  if  any,  in  the 
market  value  thereof,  otherwise  than  by  reason  of  a 
depreciation  in  its  intrinsic  value,  at  the  place  where 
it  ought  to  have  been  delivered,  and  between  the 
day  at  which  it  ought  to  have  been  delivered,  and 
the  day  of  its  actual  delivery.* 

*  Jones  V.  N.  Y.  &  Erie  R.  R.  Co.,  29  Bard.,  633. 

*  Kent  V.  Hudson  River  R  R,  22  Barb.,  278;  Medbtny 

V.  N.  Y.  A  Erie  R  R  Co.,  26  id.,  664;  Collard  v. 
Southwestern  RaUw.  Co.,  7  JK  A  N.,  79;  Wilson  v. 
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Lancashire  &  Yorksh.  RaOw.  Co.,  ^  C,  R  [N.  8.\ 
632 ;  to  the  contrary  is  Jones  v,  N.  Y.  t  Erie  R.  B., 
29  Barb.,  633 ;  Wibert  v.  N.  Y.  &  Erie  E.  R.  Ca,  19 
id,  36 ;  see  Oonger  v.  Hudson  Riy.  R.  R.  Co^  6  Duer^ 
375.  The  rule  here  adopted  is  supported  bj  the 
weight  of  authority,  and,*  as  the  commissioners  be- 
lieve, bj  the  weight  of  reason.  It  is  to  bo  observed 
that  the  latter  branch  of  the  rule  does  not  include 
the  former.  Groods  may  advance  in  the  market,  and 
yet  be  so  injured  by  d^y  as  to  diminish  their  in- 
trinsic value.  The  carrier  ought  not  to  benefit  by 
his  own  fault 

S  1858.  The  detriment  caused  by  the  breach  of  a  Breach  or 
warranty  of  an  agent's  authority,  is  deemed  to  be  authority, 
the  amount  which  could  have  been  recovered  and 
collected  from  his  principal  if  the  warranty  had 
been  complied  with,^  and  the  reasonable  expenses  of 
legal  proceedings  taken,  in  good  faith,  to  enforce  the 
act  of  the  agent  against  his  principal.' 

'  Simons  v.  Patchett,  n  K  A  R,  668. 
'CoUenv.  Wrifi^t,8jE:<feJ3;  647;  aff 'g  a  0.,  1  idL,  301  ; 
see  White  v.  Madison,  26  K  Z,  117. 

%  1859.  The  damages  for  the  breach  of  a  promise  Breach  or 
of  marriage  rest  in  the  sound  discretion  of  the  jury,  marriagt. 

Southard  v.  Bezford,  6  Cbtr.,  254 ;  see  Johnson  v,  Jenkins, 

24  ^:  r.,  252. 


ARTICLE  n. 

DAMAGBS  FOB  WB0N6S. 

Sbodov  1860.  Breach  of  obligation  other  than  oontract. 

1861.  Wrongful  occupation  of  real  property. 

1862.  Willful  holdmg  over. 

1863.  Conversion  of  personal  property. 

1864.  Damages  of  lienor. 
1866.  Seduction. 

1866.  Injuries  to  animals. 

S 1860.  For  the  breach  of  an  obligation  not  arising  Breach  or 
from  contract,  the  measure  of  damages,  except  where  otha\bu[ 
otherwise  expressly  provided  by  this  Code,  is  the 
amount  which  will  compensate  for  all  the  detriment 

Digitized  by  VjOOQIC 


576 


THE  CIVIL  CODE 


Wrongftil 
«»ocnpaUoii 
of  retl 


Wmtal 
boldlaff 


OohtwiIoh 
of  panonal 
property. 


proximately  caused  thereby,  whether  it  could  have 
been  anticipated  or  not. 

See  Hart  v.  Ten  Ejck,  2  Johns.  Ch^  62 ;  Sharon  v,  Moeher, 
n  Barb^j  518 ;  Lacour  v.  Mayor,  Ac,  of  N.  Y^  3  Duer, 
406;  St  John  v.  Mayor,  Ac.,  of  N.  Y^  6  id.,  316; 
compare  Wahrath  v.  Bedfleld,  11  Barb.,  368. 

S  1861.  The  detriment  caused  by  the  wrongful 
occupation  of  real  property,  in  cases  not  embraced 
in^sections  1862, 1868, 1869,  and  1870,  is  deemed  to 
be  the  value*  of  the  use  of  the  property  for  the  time 
of  such  occupation,  not  exceeding  six  years  next  pre- 
ceding the  commencement  of  the  action  or  proceed- 
ing to  enforce  the  right  to  damages,'  and  the  costs, 
if  any,  of  recovering  the  possession.^ 

*  Sedgw.  Dam.,  125. 

*2R.S.,  311,  §  50;  Jackson  v.  Wood,  24  Fend,  443. 

*  2  Bttrr.j  665.    The  abolition  of  dower  in  future  is  pro> 

poeed  in  the  Second  Diviaion  of  this  Code,  and 
therefore  no  provision  is  here  made  in  respect  to  it. 

g  1862,  For  willfully  holding  over  real  property,  by 
a  person  who  entered  upon  the  same,  as  guardian  or 
trustee  for  an  infant,  or  by  right  of  an  estate  ter- 
minable with  any  life  or  lives,  after  the  terminati<m 
of  the  trust  or  particular  estate,  without  the  con- 
sent of  the  party  immediately  entitied  after  such 
termination,  the  measure  of  damages  is  the  value  of 
the  profits  received  during  such  holding  over. 

See  1  J2L  flr.,  749,  §  7. 

S  1863.  The  detriment  caused  by  the  wrongful 
conversion  of  personal  property,  is  presumed  to  be:* 

1.  The  value  of  the  property  at  the  time  of  the 
conversion,'  with  interest  from  that  time,^  or,  where 
the  action  has  been  prosecuted  with  reasonable  dili- 
gence, the  highest  market  value  of  the  property  at 
any  time  between  the  conversion  and  the  verdict,* 
without  interest,  at  the  option  of  the  injured  party  f 
and, 

2.  A  fair  compensation  for  the  time  and  money 
properly  expended  in  pursuit  of  the  property.' 
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'In  Chineiy  v.  YiaU  (5  K  db  K.,  2BB\  the  plaintiff 
bought  sheep  from  the  defendant,  upon  credit,  and 
left  them  with  the  defendant  as  bailee.  The  defend- 
ant sold  them  to  another  person.  It  was  held  that 
although  the  plaintiff  could  sue  as  for  a  conversion, 
yet  that  his  damages  could  not  exceed  the  amount 
of  his  loss  by  the  failure  of  the  bargain.  And  the 
oourt  say :  "  It  is  not  an  absolute  rule  of  law  that 
the  value  of  the  goods  is  to  be  taken  as  the  measure 
of  damage,"  citing  Mayne  on  Dam.f  215 ;  Read  v, 
Fairbanks,  13  C.  £.,  692;  Brierly  v.  Kendall,  17  Q. 
B,j  937 ;  Lamond  v.  Davall,  9  id,  1030.  So  the 
return  of  the  property,  or  of  any  portion  thereof, 
if  accepted  by  the  plaintiff,  mitigates  the  damages 
(Hibbard  v.  Stewart,  1  SiU.^  207  j  Reynolds  v.  Shuler, 
5  Cow.^  323 ;  see  Hanmer  v.  Wilsoy,  17  WeTid.,  91 ; 
Vosburgh  v.  Welsh,  11  Johns.^  175;  Gibbsr.  Chase, 
10  Afa88,f  128).  So  if,  after  a  conversion,  the  pro- 
perty is  seized  under  an  execution  in  favor  of  a  third 
person  against  the  lawful  owner,  the  damages  are 
mitigated  (Sherry  v.  Schuyler,  2  Hilly  204 ;  Higgins 
V.  Whitney,  24  Wend.,  379),  though  it  is  otherwise 
where  the  execution  is  in  favor  of  the  wrongdoer 
(Otis  V.  Jones,  21  Wend.,  394;  Hanmer  v.  Wilsey,  17 
td,  91 ;  Edmonstone  v.  Nuttall,  17  C.  B.  [K  &]  280). 

*Suydam  v.  Jenkins,  3  Sand/.,  614;  King  v.  Orser, 
4  Duer,  431 ;  Smith  v.  Griffith,  3  HiO,  333 ;  Kennedy 
V.  Strong,  14  Johns.,  128. 

*  Andrews  v.  Durant,  18  K  T.,  496. 

*Romaine  v.  Van  Allen,  26  K  T,  309;  Wilson  v. 
Mathews,  24  Barb.,  295.  To  the  contrary  is  Suy- 
dam  V.  Jenkms  (3  Sand/.,  614),  in  which  the  ques- 
tion is  very  fully  discussed  by  Dder,  J. 

*  There  does  not  seem  to  be  any  authority  for  allowing 

interest,  where  the  plaintiff  elects  to  take  a  verdict 
for  the  highest  price ;  nor  does  it  seem  reasonable  to 
allow  it.  But  there  can  be  little  question  that  lie 
has  the  option  here  allowed  him. 

*  Bennett  v.  Lockwood,  20  Wend.,  223;   see  Miller  v, 

Garling,  12  How.  Pr.,  203. 

g  1864.  The  presumption  declared  by  the  last  sec-  la. 
tion  cannot  be  repelled,  in  fevor  of  one  whose  pos- 
session was  wrongful  from  the  beginning,  by  his 
subsequent  application  of  the  property  to  the  bene- 
fit of  the  owner,  without  his  consent. 

Edmonstone  v.  Nuttall,  17  C  B.  [K  S.],  280;  Attack  r. 
Bromwell,  3  Best  db  Sm.,  520 ;  Keen  v.  Priest,  4  R  dk 
N.,  236;  Gillard  v.  Brittan,  8  if  <fc  W:,  675;  compare 
Johnson  v,  Stear,  15  C.  B.  [N.  S-l  330. 
V3 
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gjj^  ^  5  1865,  One  having  a  mere  lien  on  personal  pro- 
perty, cannot  recover  greater  damages  for  its  conver- 
sion, from  one  having  a  right  thereto  superior  to  his, 
after  his  lien  is  discharged,  than  the  amount  secured 
by  the  lien,  and  the  compensation  allowed  by  section 
1863  for  loss  of  time  and  expenses. 

Parish  V.  Wheeler,  22  Ni  T,,  494 ;  Chadwidc  v.  Lamb,  29 
Barb.t  518;  Seaman  v.  Luoe,  23  id.,  240.  Against  a 
mere  stranger  the  lienor  recovers  the  full  value  (Alt «. 
Weidenberg,  6  Bosw.,  176 ;  Dowa  v.  Rush,  28  Barh^ 
167 ;  see  Turner  v.  Hardcastle,  11  C.  R  [K  S,},  683). 

••*"«**<«•  §  1866,  The  damages  for  seduction  rest  in  the 
sound  discretion  of  the  jury. 

Travis  v.Barger,  24  J^irfr.,  614;  Knight «.  Wilcox,  18 
id,  2]  2 ;  Ingorsoll  v.  Jones,  6  id.,  661 ;  Lee  v,  Hodge% 
13  Cfratt.,  726. 

I^SJJ^**  §1867.  For  wrongful  injuries  to  animals,  being 
subjects  of  property,  committed  willfully,  or  by  gross 
negligence,  in  disregard  of  humanity,  exemplary 
damages  may  be  given. 

Wort  v.  Jenkins,  14  Johns.,  352. 


ARTICLE  in. 

PSNAL  DAMAOSB. 

fiBOnov  1868.  Failure  to  qnit,  after  notice. 

1869.  Tenant  willfully  holding  over. 

1870.  Forcible  exclusion  from  possession  of  real  property. 

1871.  Injuries  to  trees,  kc 

iwmjjto        g  1868.  For  the  failure  of  a  tenant  to  give  up  the 
»«»*<»•       premises  held  by  him,  when  he  has  given  notice  of 
his  intention  to  do  so,  the  measure  of  damages  is 
double  the  rent  which  he  ought  otherwise  to  pay. 

See  1  i2L  5:,  745,  §  10. 

T«jg}  §  1869.  For  willfully  holding  over  real  property,  by 

^l!l^^      a  tenant  after  the  end  of  his  term,  and  after  notice 

to  quit  has  been  duly  given,  and  demand  of  posses* 

sion  made,  the  measure  of  damages  is  double  the 
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yearly  value  of  the  property,  for  the  time  of  withhold- 
ing, in  addition  to  compensation  for  the  detriment 
occasioned  thereby. 

See  1  B.  S,,  745,  §  11. 

§  1870.  For  forcibly  ejecting  or  excluding  a  person  Pordbio 

,  _    cxdntion 

from  the  possession  of  real  property,  the  measure  of  J^^^ 
damages  is  three  times  such  a  sum  as  would  compen-  ^J^^ 
sate  for  the  detriment  caused  to  him  by  the  act 
complained  of. 

2  R  S.,  338,  g  4. 

§  1871.  For  wrongful  injuries  to  timber,  trees  or  injnrietto 
underwood  upon  the  land  of  another,  or  removal 
thereof,  the  measure  of  damages  is  three  times  such 
a  sum  as  would  compensate  for  the  actual  detriment, 
except  where  the  trespass  was  casual  and  involun- 
tary, or  committed  under  the  belief  that  the  land 
belonged  to  the  trespasser,  or  where  the  wood  was 
taken  by  the  authority  of  highway  officers  for  the 
purposes  of  a  highway ;  in  which  cases  the  damages 
are  a  sum  equal  to  the  actual  detriment. 

2R3.,  338,  g§  1-3. 


ARTICLE  IV. 

GENERAL  PBOVISIONS. 

SBonoN  1872.  Value,  how  esti mated  in  favor  of  seller. 

1873.  Value,  how  estimated  ia  favor  of  buyer. 

1874.  Property  of  peculiar  value. 

1875.  Value  of  thing  in  action.  * 

1876.  Damages  allowed  in  this  chapter,  exdosire  of  othtn. 

1877.  Limitation  of  damages.. 

1878.  Damages  to  be  reasonable. 

1879.  Nominal  damages. 

§  1872.  In  estimating  damages,  the  value  of  pro-  v*'**'^ 
perty,  to  a  seller  thereof,  is  deemed  to  be  the  price*  4i^^**'*' 
which  he  could  have  obtained  therefor  in  the  market 
nearest  to  the  place  at  which  it  should  have  been  ac- 
cepted by  the  buyer,'  and  at  such  time  after  the 
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breach  of  the  contract  as  would  hare  sufficed,  with 
reasonable  diligence,  for  the  seller  to  effect  a  resale.' 

'  ObvioTiBlj,  a  seller  can  sustain  no  injury  by  reaaoa  of 

any  peculiar  value  of  the  thing  sold. 
»  See  Gregory  v.  McDowell,  8  Wend,  435. 

*  Loder  v.  Kekul4,  S  C.  R  [N.  S.]j  128;  see  Simons  «. 

Patchett,  1  Kdk  B.,  568. 

SJmitld^  S  1873.  In  estimating  damages,  except  as  provided 
foJiJ?'*^  by  sections  1874  and  1875,  the  value  of  property,  to  a 
buyer  or  owner  thereof,*  deprived  of  its  possession,  is 
deemed  to  be  the  price'  at  which  he  might  have 
bought  an  equivalent  thing,^  in  the  market'  nearest 
to  the  place  where  the  property  ought  to  have  been 
put  into  his  possession,^  and -at  such  time  after  the 
breach  of  duty  upon  which  his  right  to  damages  is 
founded  as  would  suffice,  with  reasonable  diligence, 
for  him  to  make  such  a  purchase.^ 

'  It  will  be  found  that  there  is  no  distinction  between  the 
buyer  and  the  owner  of  goods  in  respect  to  the  mat- 
ters to  wliich  this  section  relates. 

*Hayemeyer  v,  Cuniiingham,  35  Barb.t  515;  Smith  «. 
Griffith,  3  Eaiy  333;  King  v,  Orser,  4  Duer,  431; 
Davis  v.  Shields,  24  WencLy  322;  26  td,  341;  see 
Lawrence  v.  Wardwell,  6  Barb.,  423;  Comstodc  v. 
Hutchinson,  10  w?.,  211;  Gerard  v,  Prouty,  34  ul, 
454;  Hamilton  v.  Ganyard,  td,  204;  MuUer  v.  Bno, 
14  IT.  Y.,  697;  M'Knight  v.  Dunlop,  5  ul,  637; 
Dana  v.  Fiedler,  12  ui,  40;  Stevens  v.  Low,  2  EiU, 
132;  Gary  v.  Gruman,  4  id.,  625. 

*  The  price  at  which  a  purchase  could  have  been  made^ 

is  alone  to  be  regarded,  even  though  the  purchaser 
bought  for  speculation,   and  could  not  have  sold 
again  at  such  a  price  (Dana  v,  Fiedler,  12  ^  Z, 
40). 
^  Gregory  v.  McDowell,  8  Wend,,  435. 

*  Josling  V.  Irvine,  Q  ff.  ds  Nl,  512 ;  see  Loder  v.  Eekul^ 

3  a  B.  [y.  S.l  128.  The  rule  usually  stated  is  that 
the  buyer  can  recover  only  the  price  of  the  day  upon 
which  delivery  ought  to  have  been  made  (Dana  v. 
Fiedler,  12  ^:  K,  40;  Clark  v.  Dales,  20  Barb.,  42; 
Belden  v.  Nioolay,  4  E.  D,  Smith,  14;  Davis  v. 
Shields,  24  Wend.,  322;  26  id.,  341;  Gregory  v. 
McDowell,  8  id,,  435;  Tempest  v.  KUner,  Z  G.  R, 
249 ;  see  Peterson  v,  Ayre,  13  id.,  353).  But  Uie 
question  discussed  in  Josling  v.  Irvine  was  not 
raised  in  these  cases. 
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§  1874.  Where  certain  property  has   a   peculiar  JJjgg^  ^ 
value  to  a  person  recovering  damages  fordepriva-  vaiuo. 
tion  thereof,  or  injury  thereto,  that  may  be  deemed 
to  be  its  value  against  one  who  had  notice  thereof 
before  incurring  a  liability  to  damages  in  respect 
thereof,  or  against  a  willful  wrongdoer. 

See  Suydam  v.  Jenkins,  3  Sand/.,  614,  621. 

S  1875.  For  the  purpose  of  estimating  damages,  vaiaeof 
the  value  of  a  thing  in  action  is  presumed  to  be  •ct^on- 
equal  to  that  of  the  property  to  which  it  entitles  its 
owner. 

So  held  as  to  a  note  (Decker  t;.  Mathews,  12  N.  K,  313; 

Ingalls  V.  Lord,  1  Gow.,  240),  or  other  debt  (Thomas  y. 

Dickinson,  12  N.  F,  364;  a  0^  again,  23  Barb.,  431X 

or  an  agreement  to  convej  land  (Clowes  v.  Hawlej,  12 

Johns,,  484). 
This  presumption  is  not  condusive  (Allen  v.  Sujdam,  20 

Wend.,  321 ;  Ingalls  v.  Lord,  1  Oaw.,  240;  see  Thomas 

v.  Dickinson,  above  cited). 


g  1876.  The  damages  prescribed  by  this  chapter  are  2};^^ 
exclusive  of  exemplary  damages  and  interest,  except  ^^^^i^ 
where  those  are  expressly  mentioned.  ®'  ®****^ 


§  1877.  Notwithstanding  the  provisions  of  this  J/^J^^ 
chapter,  no  person  can  recover  a  greater  amount  in 
damages  for  the  breach  of  an  obligation,  than  he 
could  have  gained  by  the  full  performance  thereof 
on  both  sides,  except  in  the  cases  specified  in  the 
articles  on  Exemplary  Damages  and  Penal  Dam- 
ages, and  in  sections  1859, 1866  and  1867. 

This  is  an  established  principle  of  equity  (Skinner  v. 
White,  17  Johns.,  357 ;  rev'g  S.  C,  2  Johns.  Ch.,  626X 
which,  since  the  union  of  law  and  equitj,  should  be 
recognized  as  a  rule  of  damages.  See  a  decision 
upon  a  similar  question  in  Russell  v.  Roberts,  Z  K  D, 
Smith,  318. 

S  1878.  Damages  must,  in  all  cases,  be  reasonable,  gJSSKi-*^ 
and  where  an  obligation  of  any  kind  appears  to  ***^*- 
create  a  right  to  unconscionable  and  grossly  oppres- 
sive damages,  contrary  to  substantial  justice,  no 
more  than  reasonable  damages  can  be  recovered. 
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James  v.  liorgBO,  2  Levint,  111 ;  Thornborow  o.  Whitaet«, 
2  Ld.  Raym^  1161.  In  the  first  case,  thn  defeodaot 
bad  agreed  to  pay,  for  a  horse  sold  to  him,  a  farthicg 
for  his  first  shoe  nail,  two  farthings  for  the  seooDd, 
four  for  the  third,  and  so  on,  for  the  thirty-two  n&ib 
in  the  horse's  shoea  This,  of  course,  amounted  to 
many  thousand  poimds  sterling,  for  which  the  plaintiff 
sued.  But  the  court  directed  the  jury  to  assess  the 
damages  at  the  actual  value  of  the  horse,  which  iru 
found  to  be  eight  pounds.  In  the  latter  case,  a  boom- 
what  similar  bargain  was  entered  into,  the  damages 
claimed  being  an  enormous  sum.  The  action  was 
sustained  on  demurrer,  and  it  appears  that  the  court 
was,  at  first,  aboat  to  give  judgment  for  the  wholo 
sum  demanded;  but  an  camicus  curia  mentioning  the 
case  of  James  v.  Morgan,  the  action  was  settled,  uader 
an  intimation  of  the  court,  by  the  repayment  of  tbe 
consideration  received  for  the  contract  (3s.  6±\  and 
costs. 

J2JJJ2}  S  1879.  When  a  breach  of  duty  has  caused  no 
appreciable  detriment  to  the  party  affected,  he  may 
yet  recover  nominal  damages. 

Hamlin  v.  Great  Northern  Railw.  Co.,  1  JZ  ^  jK,  408; 
Marzetti  v.  Williams,  I  R  d:  AcL^  415. 


TITLE  m. 

SPECIFIC  AND  PBEYENTIYE  RELIEF. 

Chaptbr    L  Q^neral  principlds. 
XL  Specific  rehet 
in.  Preventive  relief. 

CHAPTER  I. 

GENEBAL  PRINCIPLES. 

Sionoir  1880.  Specific  relief,  &a,  when  allowed. 

1881.  Specific  relief,  how  given. 

1882.  Preventive  relief,  how  given. 

1883.  Not  to  enforce  penalty,  tc 
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5  1880.  Specific  or  preventive  relief  may  be  given  fS^%^^ 
in  the  cases  specified  in  this  Title,  and  in  no  others.  jf«>*»»o^- 

S  1881.  Specific  relief  is  given :  SSSlfSoir 

1.  By  taking  iH>ssession  of  a  thing,  and  delivering 
it  to  a  claimant;^ 

2.  By  compelling  a  party  himself  to  do  that  which 
ought  to  be  done;*  or, 

3.  By  declaring  and  determining  the  rights  of 
parties,  otherwise  than  by  an  award  of  damages.^ 

*  This  indades  the  ordinary  remedies  in  the  common  law 

actions  of  ejectment  and  replevin,  or,  as  they  may 
be  called  under  the  Code,  actions  for  land,  and 
actions  for  chattels. 

*  Iliis  includes  the  specific  performance  of  contracts,  the 

deUvery  of  things  wrongfully  detained,  the  surrender 
of  instruments  to  be  canceled,  Ac. 
'  This  includes  all  eases  in  which  a  right  is  determined, 
without  ulterior  measures.  Thus  a  contract  may 
be  declared  void,  although  the  instrument  containing 
it  is  lost;  a  judgment  may  be  annulled  for  fraud; 
the  occupant  of  land  may  be  declared  to  have  a 
good  title  as  against  a  claimant  who  does  not  him- 
self sue,  &c 

5  1882.  Preventive  relief  is  given  by  prohibiting  a  fS[^^ 
party  from  doing  that  which  ought  not  to  be  done.      «*^"^ 

S  1883.  Neither  specific  nor  preventive  relief  can  Not  to 
be  granted  to  enforce  a  penal  law,*  except  in  a  case  penalty,  4c 
of  nuisance,*  nor  to  enforce  a  penalty  or  forfeiture  in 
any  case.' 

*  Brandreth  v.  Lance,  8  Paige,  24;  ICayor  &c.  of  Hudson 

V.  Thome,  1  id,  261. 

*  See  Mayor  Ac.  of  Hudson  v,  Thome,  *l  Paige,  261. 

*  Linden  v.  Hepburn,  3  Sandf.,  668 ;  Livingston  v.  Traip- 

kins,  4  /oAfw.  Ch.,  415. 
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CHAPTER  n. 

SPBCIFIO  KEMEP. 

AxnoLB     L  Possession  of  real  propert/. 

IL  Possession  of  personal  property. 
IIL  Specific  performance  of  obligatiooB. 
rV.  Revision  of  contracts. 

v.  Bescission  of  contracts. 
YL  Cancellation  of  instruments. 


ARTICLE  L 


Jodgraent 
for  posses 
■ion  or 

tiUe. 


POSSESSION  OF  REAL  PBOPEBTT. 
SxonoN  1884.  Judgment  for  possession  or  title. 

•  g  1884.  A  person  entitled  to  specific  real  property, 
by  reason  either  of  a  perfected  title,  or  of  a  claim  to 
title  which  ought  to  be  perfected,  may  recover  the 
same  in  the  manner  prescribed  by  the  Code  of  Civni 
Pbooeduiub,  either  by  a  judgment  for  its  possession, 
to  be  executed  by  the  sheriflF,  or  by  a  judgment  requir- 
ing the  other  party  to  perfect  the  title,  and  to  delivffl 
possession  of  the  property. 


Jndi 
toti 


ARTICLE  n. 

POSSESSION  OF  PEBSONAL  PBOPEBTT. 

Section  1885.  Judgment  for  delivery. 

1886.  When  holder  maj  be  compelled  to  deUyer, 

nent  g  1885.  A  pcrsou  entitled  to  the  immediate  posses- 
sion of  specific  personal  property  may  recover  tiie 
same  in  the  manner  provided  by  the  Code  of  Civni 
Pbocbdueb. 


When  hold- 
er may  be 
compelled 
to  deliver. 


g  1886.  Any  person,  having  the  possession  or  con- 
trol of  a  particular  article  of  personal  property,  of 
which  he  is  not  the  owner,  may  be  compelled^  spedfi- 
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cally  to  deliver  it  to  the  i)erson  entitled*  to  its  imme- 
diate possession,  in  either  of  the  following  cases : 

1.  When  the  thing  claimed  is  held  subject  to  an 
express  trust  in  favor  of  the  claimant  f 

2.  When  pecuniary  compensation  would  not  afford 
adequate  relief  for  the  loss  of  the  thing  claimed  ;^  or, 

3.  When  it  would  be  extremely  difficult  to  ascer- 
tain the  actual  damage  caused  by  its  loss.^ 

*  This  section  is  intended  to  provide  for  the  relief  granted 

by  courts  of  equity  in  the  cases  specified.  Tho 
ordinary  remedy  in  an  action  for  chattels  may  bo 
evaded  by  any  one  who  has  sufficient  means  to  pay 
their  value,  by  the  exercise  of  a  little  ingenuity. 
Accordingly,  courts  of  equity  have  long  intervened 
to  compel  a  wrongdoer  himself  to  deliver  up  the 
things  detained  by  hinL 

•  It  will  be  observed  that  this  remedy  is  not  confined  to 

cases  of  wrongful  possession.  It  may  often  happen 
that  one  who  holds  a  thing  in  trust  may  secretly 
design  to  make  a  wrongful  disposition  of  it,  and  that 
the  owner  may  have  an  mtimation  or  suspicion  of 
this  design,  but  no  legal  evidence  of  it.  A  demand 
before  suit  might  lead  to  a  sudden  disposition  of  tho 
thing,  and  result  in  its  total  loss.  The  owner  ought 
therefore  to  be  allowed  to  sue  without  a  prior  demand, 
subject  to  the  discretion  of  the  court  as  to  costs,  if 
it  appears  that  he  has  made  unnecessary  litigatloii 
(see  Bruce  v.  Tilson,  25  N,  F.,  194).  But  the  sec- 
tion is  so  restricted  as  not  to  include  the  case  of  a 
thing  agreed  to  be  sold. 

•  Wood  V.  Rowdifie,  2  PUUips,  382 ;  aff  *g  S.  0.,  3  Hart^ 

304.  In  that  case,  the  property  consisted  of  house- 
hold furniture,  the  bulk  of  which  did  not  appear  to 
have  any  peculiar  value.  See  also  Merritt  v.  Thomp- 
son, 3  E.  D.  Smithy  283;  Cowles  v.  Whitman,  10 
Conn^j  121;  Pooley  v.  Budd,  14  Beav.,  34,  44; 
McGowin  v.  Reming^n,  12  Penn,  SL,  66. 

*  The  inadequacy  of  compensation  in  damages  is  the  true 

test  of  a  plaintiff's  right  to  this  special  relief  (North 
v.  Great  Northern  Railw.  Co.,  2  Qiff.,  69).  Thug 
freight  cars  for  use  upon  a  railway  were  decreed  to 
be  delivered  up,  on  the  ground  that  similar  cars  could 
not  be  bought  ready  made,  and  that  compensation  in 
damages  would  not  cover  the  loss  which  would  bo 
caused  by  delay  (Ih).  It  is  not  therefore  deemed 
advisable  to  attempt  any  enumeration,  in  the  text  of 
the  Code,  of  the  articles  which  may  be  recovered  by 
this  process.    There  would  be  little  danger  of  injus- 


Digitized  by  VjOOQIC 


586  THE  CIVIL  CODE 


tioe  being  done,  if  tkis  remedy  ahoold  be  more  widely 
applied.  A  summary  of  the  priuci^  cases  iu  which 
a  specific  delivery  has  been  enforced,  may  howeyer 
be  useful 

Courts  of  equity  have  compelled  the  dellTery  of 
old  and  rare  paintings  (Lowtber  v.  Lowther,  13  Fec^ 
95),  of  family  paintings  (Hunt  v,  Moultrie,  1  Basw^ 
531 ;  aif'd  in  Ct  of  Appeals),  of  an  ancient  altar 
piece  in  silver,  witii  a  Greek  inscription  (Somerset  v. 
Cookson,  3  P.  Wms.^  389),  of  a  gold  snuflf  box  (FeUs 
V.  Read,  3  T^.,  70),  of  heir  looms  (Macclesfield  v. 
Davis,  3  Ves.  ik  R,  18 ;  Pusey  v.  Pusey,  I  VertL, 
273),  of  family  plate  (Geoflfty  v.  Davis,  Ocary,  34), 
of  jewels  (Saville  v.  Tankred,  1  Ves,  Sr,,  101 ;  B^ 
Suppt  70;  Young  v.  Eurrel,  Ciiry,  64X  of  farm 
ftock  (Nutbrown  v.  Thornton,  10  Ves,^  159),  of  ma- 
sonic regalia  (Lk>yd  v.  Loaring,  6  Vea^  773^  of  mort- 
gage deeds  (Jackson  v,  Butler,  2  Atk^  306 ;  Knye  v. 
Moore,  1  J^m,  d:  S.,  61),  of  books  of  account  (Evans 
V,  Yan  Hall,  Clarke^  26;  lingan  v,  Simpson,  1 
Sim.  d:  S,,  600X  and,  in  slave  states,  of  particular 
slaves  (Hall  v.  Clark,  12  Sme,  dk  K,  189;  Butler  v. 
Hicks,  11  idL,  79;  Murphy  v.  Clark,  1  id,  231; 
Dudley  v,  Mallery,  4  (Teo^  52 ;  Sims  v.  Sheltoo,  3 
StrobK  Eq.,  221;  Ellis  v.  Commander,  1  id,,  188; 
Sarter  v.  Gordon,  2  HQJCa  Ch.,  121 ;  Loften  v.  Espy, 
4  Terg.,  84;  10  id,  30;  Williams  v.  Howard,  3 
Mwph.,  74;  Young  v.  Burton,  1  McMuJL  jE^^  256). 
In  Dowling  v.  Betjemann  (  2  Johns,  A  Hem,,  544), 
the  court  asserted  its  right  to  order  the  specifio 
delivery  of  a  new  painting,  upon  the  application  of 
the  artist  himself,  but  the  plaintiff  in  that  case  having 
put  a  valuation  on  the  painting,  this  was  held  to 
show  that  compensation  in  damages  would  be  suffi- 
cient relief. 
*  See  Falcke  v.  Gray,  4  Drewry,  651. 


ARTICLE  m. 

BPBCIFIO  PSBFOBMANCB  OF  0BLI6ATI01TS. 

SaonoK  1887.  In  what  cases  compelled. 

MfS!l^       S  1887.  Except  as  otherwise  provided  in  this  arti- 
"**"^        cle,  the  specific  performance  of  an  obligation^  may 

be  compelled : 
1.  When  the  act  to  be  done  is  in  the  performance, 

wholly  or  partly,  of  an  express  tmst  f 
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2.  When  the  act  to  be  done  is  such  that  pecuniary 
compensation  for  its  non-performance  would  not 
afford  adequate  relief;' 

3.  When  it  would  be  extremely  difficult  to  ascer- 
tain the  actual  damage  caused  by  the  non-perform- 
ance of  the  act  to  be  done;*  or, 

4.  When  it  has  been  expressly  agreed,  in  writing, 
between  the  parties  to  the  contract,  that  specific 
performance  thereof  may  be  required  by  either 
party,  or  that  damages  shall  not  be  considered 
adequate  relief.* 

*  The  word  "obligatioD"  is  need,  because  some  oblige* 

tioQS  created  bj  operation  of  law  may  be  enforced 
in  this  manner.  It  includes  an  award,  which  may 
be  specifically  enforced  (Bouck  v.  Wilber,  4  Johns, 
Ch.y  405).  The  obligation  must  be  a  subsisting  one 
(Amouz  v.  Homans,  25  How,  Ft,,  427). 

*  Thus,  a  trustee  who  has  wrongiblly  disposed  of  stock 

may  be  compelled  to  restore  the  same  amount  of 
stock  (Forrest  v.  Elwes,  4  Vea.^  497).  So  the  spe- 
cific delivery  of  a  conmion  article  of  merchandise 
will  be  enforced,  when  held  under  a  trust  (Pooley  v. 
Budd,  14  Beav.,  34;  Mechanics*  Bank  v.  Setpn,  1 
Peters,  299;  M'Gowhi  ».  Remington,  12  Penn,  SL, 
56). 
'  Though  in  most  cases  the  act  which  is  sought  to  be 
specifically  enforced  is  a  transfer  of  property,  the 
jurisdiction  is  not  confined  to  that  dass  of  cases. 
The  courts  have  thus  enforced  an  agreement  to 
insure  (Tayloe  v.  Merchants*  Fire  Ins.  Co.,  9  Edw. 
[IX.  S.},  405;  Carpenter  v.  Mutual  Ins.  Co.,  4  San^f, 
CK,  408 ;  Neville  v.  Merchants*  Ins:  Co.,  19  Ohio, 
452),  to  indorse*  a  note  (see  Watkins  v,  Maule,  2 
Joe  d:  W.f  242),  to  form  a  partnership  (Buxton  v. 
Lister,  3  Atk,,  385 ;  England  v.  Curling,  3  Beav., 
129;  Birchett  v.  Boiling,  5  JTuf^.,  442;  Anon.,  2 
Vei.  Sr.f  629),  to  discharge  a  judgment  (Phillips  v. 
Berger,  8  Barb.,  527 ;  2  td,  609^  to  release  a  mort- 
gage (Malins  v.  Brown,  4  2f.  Z,  403^  to  improve 
land  (Stuyvesant  v.  Mayor,  Ac.,  of  New  Tork,  11 
Paige,  414),  to  build  an  archway  (Stover  v,  Gt  West- 
em  Bailw.  Co.,  2  Toil  A  CoH  Oh.,  48),  fta  The 
nature  of  the  property  affected,  whether  real  or 
persona],  is  not  decisive  of  the  right  to  specifio 
performance,  which  depends  entirely  upon  the  in- 
adequacy of  damages  to  compensate  the  injured 
party  {Story  Eq,  Jur.,  %  717;  see  Cathoart  v.  Bobin- 
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Bemedj 
mntiiAL 


Ivo  mD6dy 
toal. 


son,  5  Peters^  264;  Adderlej  v.  Dixon,  1  Sim.  A  &, 
607;  Harnett  v.  Yielding,  2  Sch.  &  Ltf.,  649;  Dal- 
zell  V,  Crawford,  1  Pan,  Sd,  Eq.  Cos.,  37). 
♦Falcke  v.  Gray,  ^  Drewry,  651;  6  Jur,  [K  51],  646. 
On  this  ground,  contracts  for  the  sale  of  chattels  of 
singular  value  {ib.),  or  of  stock  in  a  corporation 
(Cheale  v.  Kenward,  5  De  G,  d:  J.j  21;  Shaw  «. 
Fisher,  5  De  (?.,  Jl  &  (?.,  596;  Buncuft  v,  Albrecht, 
12  Sim.f  189),  may  be  specificallj  enforced. 

•  There  is  no  reported  decision  upon  this  proposition,  but 

in  these  dajs,  when  a  judgment  for  damages  affords 
such  very  unsatisfactory  relief  in  many  cases,  there 
seems  much  reason  for  allowing  parties  to  enter  into 
such  a  stipulation. 

g  1888.  When  either  of  the  parties  to  an  obligation 
is  entitled  to  a  specific  perfonnance  thereof,  accord- 
ing to  the  provisions  of  thie  last  section,  the  other 
party  is  also  entitled  to  it,  though  not  within  those 
provisions. 

story  Eq,  Jur,^  %  723;  Phillips  v,  Berger,  8  Barb,,  627; 
Schroeppel  v.  Hopper,  40  id,  425 ;  Withy  v.  Cottle,  1 
Sim.  <fe  S.f  174;  Jktm,  A  Buss,,  78;  see  Crary  9. 
Smith,  2  K,  K,  60. 

g  1889.  Neither  party  to  an  obligation  can  be  com- 
pelled specifically  to  perform  it,  unless  the  other 
party  thereto  has  performed,  or  is  compellable  sped 
fically  to  perform,  everything  to  which  the  former 
is  entitled  under  the  same  obligation,^  either  com 
pletely,  or  nearly  so,  together  with  full  compensation 
for  any  want  of  entire  performance.* 

*  Flight  V,  Bolland,  4  Buss.,  298 ;  Hargrave  v.  Hargrave^ 

12  Beav.,  4ll;  Peto  v.  Brighton,  &c.,  RaUw.  Ca,  1 
B^em.  &  Mil,  468;  Pickering  v.  Bp.  of  Ely,  2  F.  ^ 
CoCL  Ch.,  249. 
•See  Dyer  v.  Hargrave,  10  Vcs.,  406 ;  Shackleton  v.  Sot- 
diffo,  IDs  Gtxdb  Sm.,  609. 


Distinction 
between 
real  and 
pertonal 
property. 


g  1890.  It  is  to  be  presumed  that  the  breach  of  an 
agreement  to  transfer  real  property  cannot  be  ade- 
quately relieved  by  pecuniary  compensation,  and 
that  the  breach  of  an  agreement  to  transfer  personal 
property  can  be  thus  relieved. 

Thia  rule  seems  to  be  the  one  upon  whidi  the  oonrts 
have  generally,  if  not  uniformly,  acted.    There  are  so 
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few  cases  in  which  a  reAisal  to  convej  land  can  be 
adequately  compensated  by  damages,  that  it  is  usually 
stated  in  broad  terms  that  specific  performance  can 
always  be  required  in  respect  to  contracts  for  the  sale 
of  land,  but  this  is  not  strictly  correct. 

§  1891.  A  party,  who  has  signed  a  written  contract,  Jj^"^™^ 
may  be  compelled  specifically  to  perform  it,  though  jjfyPJ^'JJ 
the  other  party  has  not  signed  it,  if  the  latter  has  Jj^fe"^ 
performed,  or  oflfers  to  perform  it  on  his  part,  and  the 
case  is  otherwise  proper  for  enforcing  specific  per- 
formance. 

Story  Eq.  Jur.^  §  736  a;  Woodward  v.  Harris,  3  SaTid/.^ 
272;  Matter  of  Hunter,  1  Edw.  1;  Clason  v.  Bailey, 
14  Johns.,  484;  McCrea  v.  Purmort,  16  Wend,,  460; 
Ormond  v.  Anderson,  2  BaXL  <fc  B.,  370;  Western  v. 
Russell,  3  Ves.  &  J5.,  192. 

%  1892.  A  contract  otherwise  proper  to  be  si)eci-  J-jJ^gJJJ^JJ^ 
fically  enforced,  may  be  thus  enforced,  though  a  J^^^mc*^ 
penalty^  is  imposed,  or  the  damages  are  liquidated*  formance. 
for  its  breach,  and  the  party  in  default  is  willing  to 
pay  the  same. 

*  SUyry  Eq,  Jur,,  §§  715,  751 ;  Logan  v.  Wienholt,  I  CL  db 
F.,  611 ;  7  Bligh  [N.  S,\  1,  49 ;  Dewey  v.  Watson,  1 
Gray,  414 ;  Plunkett  v.  Meth.  Ch.,  Ac.,  3  Cu$h.,  566 ;  j 

Ensign  v.  Kellogg,  4  Pick.,  1 ;  Chilliner  v.  ChiUiner, 
2  Ves.,  528 ;  Howard  v.  Hopkyns,  2  Atk.,  321 ;  see 
Fisher  v.  Sliaw,  42  Me.,  32. 

•Hull  V.  Sturdivant,  46  Me.,  34;  Hooker  ».  Pynchon, 
8  Gray,  550 ;  see  Coles  v.  Sims,  5  De  G.,  M.  d:  G.,9; 
GUes  V.  Hart,  6  Jur.  [N.  S.],  1381 ;  Nicholls  v, 
Stretton,  7  Beav.,  42.  This  point  was  involved  in 
Viele  V.  Troy  &  Boston  R.  R.,  20  K^  7.,  184- 

S  1893.  The  following  obligations  cannot  be  speci-  whatcan- 
fically  enforced :  Sflcaiiy^^ 

*  forced. 

1.  An  obligation  to  render  personal  service  ;^ 

2.  An  obligation  to  employ  another  in  personal 
service  ;* 

3.  An  agreement  to  submit  a  controversy  tp  arbi- 
tration f 

4.  An  agreement  to  perform  an  act,  which  the  party 
has  not  power  lawfully  to  perform  when  required  to 
do  so;* 
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5.  An  agreemenl  to  procure  the  act  or  consent  of 
the  wife  of  the  contractmg  party,  or  of  any  other 
third  person  ;*  or, 

6.  An  agreement,  the  terms  of  which  are  not  suffi- 
ciently certain  to  make  the  precise  act  which  is  to  be 
done,  clearly  ascertainable.^^ 

^  '  Hamblin  v.  Dinneford,  2  Edw.t  529 ;  Sanquirioo  v.  Bene* 

detti,  1  Barb.,  315 ;  Clarke  v.  Price,  2  WUs.  Ol, 
157  ;  see  Lumlej  v,  Wagner,  1  De  G.,  M.  <fc  C,  604 ; 
Fredericks  v.  Mayer,  1  Bosw,,  227. 
■Pickering  v.  Bp.  of  Ely,  2  F.  <fe  CoU.  Ch,^  249;  com- 
pare Ball  V.  Coggs,  1  Bro.  P.  (7.,  140. 
•  Story  Eq,  Jur.,  §  1457 ;  Greason  v,  Keteltas,  17  M  F, 
491;  Toby  v.  Bristol,  3  Story,  800;  Gourlay  t, 
Somerset,  19  Fm.,  431 ;  Street  v,  Rigby,  6  td,  815; 
Mitchell  V.  Harris,  2  #2.,  131;  4  Bro,  C.  C,  3i2; 
Agar  V.  Macklew,  2  Sim,  <fc  &,  418 ;  Crawshay  v, 
Collins,  1  Swanst,  40 ;  Kill  v.  Hollister,  1  Wtb.  CK, 
129;  see  South  Wales  Railw.  Co.  v.  "Wythes,  5 
De  (?.,  K  &  0.y  880. 
Barlow  v.  Scott,  24  K  F,  40 ;  Hatch  v,  Cobb,  4  Jbftw. 
CK,  559;  Kempshall  v.  Stone,  5  id,  193 ;  Morra  v. 
Elmendorf,  11  Paigt,  277 ;  see  Stevenson  v.  Buxton, 
15  Ahh,  Pr.y  352 ;  37  Barb,,  9.  This  want  of  power 
is  to  be  carefully  distingulslied  from  impossibility  of 
performance.  Thus  a  vendor  is  not  to  be  compeUed 
to  convey  a  thing  which  he  does  not  own,  even 
though  he  did  own  it  when  he  entered  into  the  con- 
tract {I(L)j  whereas  this  is  no  defense  to  an  action 
for  damages,  since  money  would  purcliase  the  tiling 
and  if  an  exorbitant  amount  is  necessary,  that  was 
for  the  vendor  to  consider  when  he  made  the  oo»> 
tract 

And  the  act  required  to  be  done  must  be  lawM 
for  the  person  required  to  do  it  (Harnett  v.  Yeilding, 
2  ScKdb  />/,  649>  6^^;  'VVood  v.  Griffith,  1  Swanst, 
65;  Sears  v.  Boston,  16  Pick,,  357;  Ord  v.  Noel,  5 
MadcL,  438).  A  trustee  cannot  be  compeUed  to 
commit  a  breach  of  trust  (Wliite  v,  Cuddoo,  8  CL 
<fe  f!,  766 ;  BeUringer  v.  Blagrave,  1  De  Gex  4k  Sm,, 
63;  Bridger  v.  Rice,  1  Jac,  ds  W.,  74;  Mortlodcv. 
BuUer,  10  Yes,,  292). 

,  Though  the  party  required  to  perform  had  not 
power  to  do  so  when  the  contract  was  made,  this  is 
immaterial,  if  he  has  such  power  when  the  jud^ 
ment  is  reudered  (Allerton  v,  Johnson,  3  Scuuff.  CK, 
72),  or  will  be  able  to  perform  by  the  time  that  he 
is  required  by  the  judgment  to  perform  (see  Clay  ft. 
Bufford,  ^JkOadkS,,  768). 
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*  This  section,  so  far  as  it  relates  to  the  wife  <^  the  party, 

is  intended  to  overrule  the  contrary  decisions  in 
England  (Hall  v.  Hardy,  3  P.  Wm.,  189;  see  Emery 
V,  Wase,  8  Ves,,  614;  Martin  v.  Mitchell,  2  Joe.  A 
TT.,  425 ;  Powns  v.  Collins,  6  Bdre^  437 ;  Morris  v. 
Stephenson,  7  Fe^.,  474),  and  to  adopt  the  views  of 
Judge  Story  {Eq.  Jur.,  §§  731-735X  and  the  inti- 
mated views  or  wishes  of  the  other  eminent  judges 
upon  this  question  (see  by  Eldok,  0.,  Emery  v. 
Waee,  8  Vea,  514;  by  Albxaitoer,  B.,  Frederick  v. 
Coxwell,  3  TotL  <£;  JI,  614;  by  Mansfield,  X,  Davis 
V.  Jones,  4  Bos.  <fe  PuL  267 ;  Howell  v.  George,  1 
Madd.f  9).  As  to  any  other  person  than  the  wife, 
there  is  no  question  (see  Thombuiy  v.  Devill,  1  You, 
&  a  CfL,  564). 

•  Johnson  v.  Conger,  14  Ahh.  Ft.,  196;  Duffleld  v.  Whit- 

lock,  26  Wimd.,  55 ;  Price  v.  Griffith,  \  De  Q.,  K  Jb 
(?.,  80;  Morgans.  Mihnan,  3  id,  24;  Taylor  v.  Port- 
ington,  7  id,  328;  South  Wales  RaUw.  Co.  v. 
Wythes,  6  id.,  880;  Harnett  v.  Yeilding,  2  Sck.  Jb 
Lef.,   549;   Colson  v.  Thompson,  2   WheaL^  336;  ^ 

Boston  &  Me.  R.  R.  v.  Babcock,  3  Cush.,  228 ;  Soles 
V.  Hickman,  20  Penn,  St,  180;  Dodd  v,  Seymour,  21 
Oonn,t  476. 

g  1894.  Specific  performance  cannot  be  enforced  whatpaiw 
against  a  party  to  a  contract,  in  any  of  the  following  ^^'^^ 

cases  :  perform. 

1.  K  he  has  not  received  an  adequate  considera- 
tion for  the  contract  ;^ 

2.  K  it  is  not,  as  to  him,  just  and  reasonable  ;* 

3.  If  his  assent  was  obtained  by  the  misrepre- 
sentation,^ concealment,*  circumvention,'  or  unfair 
practices^  of  any  party  to  whom  performance  would 

^become  due  under  the  contract,"'  or  by  any  promise 
of  such  party,  which  has  not  been  substantially  ful- 
filled ,•«  or, 

4.  If  his  assent  was  given  under  the  influence  of 
mistake,'  misapprehension,^^  or  surprise,"  except  that 
where  the  contract  provides  for  compensation  in  case 
of  mistake,  a  mistake  within  the  scope  of  such  pro- 
vision may  be  compensated  for,  and  the  contract 
specifically  enforced  in  other  respects,  if  proper  to  be 
BO  enforced. 
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^  This  rule  was  expresslj  a(j(judged,  upon  full  considera- 
tion, by  Cliancellor  Kent,  m  Seymour  v.  De  Lancey 
(6  Johna.  C/k,  222),  and  sustained  by  Sayaob,  GL  J^ 
and  nine  senators  on  appeal  (3  Chw^  445)  on  a  point 
to  wliich  such  a  decision  was  essential,  while  it  was 
admitted  by  the  senator  who  delivered  the  opinion 
of  the  fourteen  who  voted  for  reversal.  It  was  also 
re-affirmed  in  Slocum  v.  Closson,  1  Sow.  App.  Oa$^ 
'705,  751,  758 ;  and  is  expressly  ac^udged  in  Faldce 
V,  Gray,  4  Drewry^  651.  To  the  same  effect  are 
Clitherall  v.  OgQvie,  1  Dess,  Eq.,  257  ;  Day  v.  New- 
man, 2  Cox  Ch.^  77 ;  White  v.  Damon,  7  Ves^  30 ; 
Heathcote  v.  Paignon,  2  Bro,  C.  C,  167.  But  com- 
pare Callaghan  v.  Callaghan,  S  CL  d:  F^  314,  401 ; 
4  Ir.  Eq.,  441;  Prebblo  v.  Boghurst,  1  SufonsL, 
329;  Coles  v.  Trecothick,  9  Fw.,  246;  Collier  v. 
Brown,  1  Cox  Ch^  428. 

There  is  no  doubt  that  the  contract  must  have  at 
least  a  meritorious  consideration  (Miutum  v.  Sey- 
mour, 4  Johns.  Ch.j  497 ;  Woodcock  v.  Bennet,  1 
Chw.j  711 ;  Acker  v.  Phoenix,  4  Paige^  305;  Hayes 
V.  Kershow,  1  Sandlf.  Ch.,  258.) 

*  Seymour  v.  De  Lancey,  3  Cow^  445 ;  6  Johns.  Ch,,  222  *, 

Slocum  V.  Closson,  1  How.  App.  Cos.,  705,  751 ; 
Brashier  v.  Gratz,  6  Wheat.,  528 ;  Harnett  v.  Tend- 
ing, 2  Sch.  <fc  Lef.,  549 ;  Lynch  v.  Bischoff;  15  Ahh. 
Pr^  357  n.;  see  Denne  v.  Light,  8  2>c  (?.,  JC  <fc  (?., 
774. 

There  is  no  reason  for  refusing  a  specific  perform- 
ance in  favor  of  the  party  as  to  whom  the  oontraci 
Is  oppressive. 

'  An  umocent  misrepresentation  is  good  cause  for  refus- 
ing a  specific  performance  (Best  v.  Stow,  2  Scm^f' 
Ch.,  298 ;  Clermont  v.  Tasburgh,  1  Jac  <fc  TT.,  112  ;^ 
Cadman  v.  Homer,  18  Ves.,  10 ;  see  Drysdale  v. 
Mace,  6  De  0.<,  M.  &  (?.,  103) ;  much  more  a  repre* 
sentation  known  to  be  false,  though  not  made  with  a 
fraudulent  intent  (Price  v.  Macaulay,  2  Dt  G.,  JC 
&  a,  139). 

«  Shirley  v.  Stratton,  1  Bro.  C.  C.y  440.  ^ 

•  Phillips  V.  Duke  of  Bucks,  1  Vem.,  227. 

*  O'Rourke  v.  Percival,  2  BaU  db  P.,  62 ;  see  Mason  v. 

Armitage,  13  Ves.,  37. 

*  It  is  presumed  that  the  use  of  artifice  by  a  third  person 

would  not  prevent  a  specific  enforcement  of  the 
contract,  unless  it  produced  a  mistake  or  misappre- 
hension in  the  mind  of  the  party  required  to  per- 
form ;  as  to  which,  see  the  next  section. 

•  Myers  v.  Watson,  1  Sim.  [N.  S.\  523. 

•  Coles  V.  Bowne,  10  Paige,  526 ;  Schmidt  v.  liyingston, 

3  Edw^  213 ;  Malins  v.  Preeman,  2  Kmh^  25 ;  Wd)- 
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8ter  V.  Cecn,  30  Beav^  62;  compare  Swaifllind  v. 

Dearslej,  29  Beav.,  430. 
*  HamUton  v.  Grant,  1  Bligh  [K  S.l  594;  3  Daw,  33; 

Ricketts  v.  Bell,  IDeGexdb  8.,  346. 
"  See  SeTmour  v.  Da  Lancey,  3  Cow.,  445 ;  Mathews  v. 

Terwilliger,  3  Barb.,  50. 

S  1895.  Specific  perfonnance  cannot  be  enforced  in  what  par- 

_  _  -_  ^/.^i  •■«•«  tlep  cannot 

favor  of  a  party  who  has  not  fully  and  fairly  per-  5;^«*^JJ^ 
formed  all  the  conditions  precedent  on  his  ptrt  to  the  JJ^*^|"***^ 
obligation  of  the  other  party,*  except  where  his  fail- 
ure to  perform  is  only  partial,  and  either  entirely  im- 
material,' or  capable  of  being  fully  compensated;' 
in  which  case  specific  performance  may  be  com- 
pelled, upon  full  compensation  being  made  for  the 
default. 

*  story  Eq.  Jur,^  §  736,  771 ;  Watt  v.  Rogers,  2  Abb,  iV., 

261 ;  Jones  v.  L3md8,  7  Paigt,  301 ;  Haight  v.  Child, 
34  Barb.,  186. 
■  Thus  the  existence  of  a  peppercorn  rent  on  land  sold  at 
clear  of  inaimbrance  (Winne  v.  Reynolds,  6  Paige, 
407;  see  Ten  Broeck  v.  Livingston,  1  Johns.  Ch., 
357),  or  the  liability  of  an  estate  to  let  in  future 
children  of  a  person  who  could  not  possibly  give 
birth  to  a  child  (Miller  v.  Macomb,  26  Wend.,  229; 
9  Pcdge,  265),  may  be  disregarded. 

•  Vlele  V.  Troj  k  Boston  R.  R.  Co.,  20  N.  7.,  184;  King 

V.  Bardeau,  6  Johns.  Ch.,  38 ;  Wione  v.  Reynolds,  6 
Paige,  407 ;  Guynet  v.  Mantel,  4  Duer,  86 ;  Clute  v. 
Robison,  2  Johns.,  595,  614.  Failure  of  title  to  209 
acres  out  of  698,  was  held  too  great  to  be  compen-  ' 
sated  (Jackson  v.  Ligon,  3  Leig?i,  161).  And  in 
general,  the  defect  of  performance  must  not  be  gross 
(Shackleton  v.  Sutliffe,  I  Be  Gex  db  S.,  609 ;  Peers 
V.  Lambert,  7  Beav.,  546),  nor  can  a  thing  of  a  dif- 
ferent species  from  that  agreed  upon,  be  offered  in 
satisfaction,  even  if  its  market  value  is  the  same 
(Madeley  V.  Booth,  2  Be  OexA  S.,  718;  Drewe  v. 
Corp,  9  Ves.,  368;  Halsey  v.  Grant,  13  tdL,  77;  Roy 
V.  Willink,  4  Sand/.  Ch.,  525;  CoUier  v.  Jenkins, 
Tounge,  295).  Nor  can  a  different  parcel  of  ground 
be  substituted  for  one  agreed  upon  (Moras  v.  Khnen- 
dorf,  11  Paige,  277). 

§  1896.  Specific  performance  cannot  be  compelled,  spedflepe^ 
when  it  would  operate  more  harshly  upon  the  party  STr"*^ 
required  to  perform,  than  its  refusal  would  operate  ^"^<^ 
upon  the  party  seeking  it  »r    vt. 

16 
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W«bb  V.  London  k  Portsmouth  RaUw.  Co^  Z  Jk  O^  M 
df  G^  621;  rev'g  &  C,  9  -fibre,  129;  Wedgwood  9. 
Adamfl,  6  Jbov^  600.  Thus,  except  under  tpecUl  dr* 
eumstancea,  a  party  will  not  be  compelled  to  do  an  ad 
■ubjecting  him  to  a  forfeiture  (Peacock  v.  Penaon,  U 
>  866). 


Agreement 
to  tell  pro- 


UOe. 


S  1897.  An  agreement  for  the  sale  of  property  can- 
^hS^iii^  not  be  speciAcally  enforced  in  favor  of  a  seUer  who 
cannot  five  to  the  bnyer  a  title  free  from  reasonable 
donbt. 

Sjkes  V.  Sheard,  9  Jur,  [y,  S.1 1262;  Stapleton  v.  GcoU, 
16  Fe».,  272. 


Belief 
against  par- 
tlet  claim- 
ing under 


»andto 


S  1898.  Whenever  an  obligation  in  respect  to  real 
property  would  be  specifically  enforced  against  a 
particular  person,  it  may  be  in  like  manner  enforced 
against  any  other  person  claiming  under  him  by  a 
title  created  subsequently  to  the  obligation,  except  a 
purchaser  or  incumbrancer  in  good  faith  and  for  value, 
and  except  also,  that  any  such  person  may  exonerate 
himself  by  conveying  all  his  estate  to  the  person 
entitled  to  enforce  the  obligation. 

Story  Eq.  Jur.^  §  788;  Champion  v.  Brown,  6  J6lm$,  Ck^ 
398;  Daniels  v.  Davison,  16  Vea^  249;  17  id.,  433; 
Tajlor  V,  Stibbert,  2  id,  437 ;  Atcherly  v.  Vemon,  10 
Mod.,  618. 


ARTICLE  IV. 


When  eon* 
tract  may 
bereyleed. 


BSVI8I0N  OF  CONTBACIS. 

Sionoir  1899.  When  contract  may  be  revised. 

1900.  Presumption  as  to  intent  of  parties. 

1901.  Principles  of  revision. 

1902.  Enforcement  of  revised  contract 

S  1899.  When  through  fraud,^  or  a  mutual  mistake 
of  the  parties,*  or  a  mistake  of  one  party,  which  the 
other  at  the  time  knew  or  suspected,^  a  written  con- 
tract does  not  truly  express  the  intention  of  the 
parties,^  it  may  be  revised  on  the  application  of  a 
party  aggrieved,'  so  as  to  express  that  intention,*  so 
fitr  as  it  can  be  done  without  prejudice  to  rights 
acquired  by  third  persons,  in  good  faith^  and  for  value.* 
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'De  PeyBter  v.  Hasbrondc,  11  y.  Z,  682;  Wltwall  v. 
Hall,  3  Paige,  313. 

•Johnson  v.  Taber,  10  K.  K,  319;  Bartlett  v.  Judd,  21 
id.,  200 ;  Haire  v.  Baker,  6  id,,  357 ;  Gillespie  v. 
Moon,  2  Johns,  Ch.,  585;  Keisselbrack  v.  Livingston, 
4  id,  144;  Voorhees  v,  De  Meyer,  2  Barh.,  37; 
Newcomb  v.  Eeteltas,  19  tdL,  608;  Many  v.  Beek- 
man  Iron  Co.,  9  Paige,  188 ;  see  N.  Y.  Ice  Co.  v. 
Northwestern  Ins.  Co.,  23  K  K,  357  ;  12  Ahb.  Pr.^ 
414 ;  Gates  v.  Green,  4  Paige,  355 ;  Do  Riemer  v, 
Cantillon,  4  Johns,  Ch.,  85 ;  Townshend  v.  Stang- 
room,  6  Ves.,  332 ;  Henkle  v.  Royal  Assur.  Co.,  1  id,, 
317 ;  Bradford  v.  Union  Bank,  13  How.  [U,  S,],  66  ; 
Story  Eq,  Jur,,  §§  155  to  161. 

•The  misapprehension  of  one  party  to  a  contract,  if 
neither  known  nor  suspected  by  the  other,  is  not 
sufficient  to  warrant  a  revision  of  the  contract 
(Wright  V,  GoflT,  22  Beav.,  207 ;  Metropolitan  Co.  So. 
V.  Brown,  26  id.,  454 ;  Bradford  v.  Romney,  30  id., 
431;  Mortimer  v.  Shortall,  2  Dr.  *  War,,  363;  1 
Con.  &  L.,  417 ;  Diman  v.  Providence,  &c.,  R.  B. 
Co.,  5  R  L,  130.) 

*  If  the  instrument  expresses  the  intention  of  the  parties, 

it  cannot  be  altered,  even  though  that  intention  can- 
not  be  carried  into  effect  (Leavitt  v.  Palmer,  3  N, 
7,,  19).  But  an  instrument  which  was  drawn  up 
under  a  mistake  as  to  its  legal  effect,  has  been  re- 
vised (Walker  v.  Armstrong,  8  DeQ,,  M,  <fe  0,,  531). 

•See  notes  to  section  1903. 

•This  is  all  that  can  be  taken  into  consideration.  The 
court  cannot  add  clauses  whicli  the  parties  did  not 
intend  to  insert,  even  though  they  may  be  necessary 
to  make  the  contract  fair  and  effective  (Thompson- 
ville  Scale  Mfg.  Co.  v,  Osgood,  26  Conn,,  16 :  Hunt 
V.  Rousmaniere,  1  Peters,  1;  8  Wheats  174;  see 
Betts  t;.  Grener,  31  Ala.,  219.) 

"*  A  purchaser  with  notice  of  the  mistake  is  not  protected 
(Gouverueur  v,  Titus,  6  Paige,  347 ;  aflf'g  S.  C,  1 
Edw.,  477). 

•  See  Lo  Roy  v.  Piatt,  4  Paige,  77 ;  Story  Eq,  Jur.,  §  166. 

5  1900.  For  the  purpose  of  revising  a  contract,  it  Preium^ 
must  be  presumed  that  all  the  parties  thereto  iutended  Jj^^o' 
to  make  an  equitable  and  conscientious  agreement. 

§  1901.  In  revising  a  written  instrument,  the  court  5f{;5^ 
may  inquire  what  the  instrument  was  intended  to 
mean,  and  what  were  intended  to  be  its  legal  conse- 
quences, and  is  not  confined  to  the  inquiry  what  the 
language  of  the  instrument  was  intended  to  be* 
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Thit  is  oontrarj  to  the  rale  generaUy  admowledged  in 
the  United  States  (see  3  JV:  F.,  19;  23  N.  7^  &56;  1 
Pttan,  1 ;  8  Wheat.,  174),  but  is  ssnctiooed  bj  a  recent 
English  decision  (WaUcer  v.  Armstiong^  ^  De  O^  M.  Jt 
a,  631). 

^iSxSl         %  1902.  A  contract  may  be  first  revised,  and  then 
tS!r**^  specifically  enforced. 

Oillespio  V,  Moon,  3  Johns,  Ch.,  585;  Keissdbndc  «. 
t  liringston,  4  id,  144;  Bouck  v.  Wilber,  id.,  406. 

ARTICLE  V. 

BSSCIS6I0N    OF  CONTBACIB* 

Sionoy  ld03.  When  rescission  may  be  adjudged. 
1904.  Bescission  for  mistake. 
1906.  Court  may  require  party  rescinding  to  do  equity. 

Jij«j»-        S  1903.  The  rescission  of  a  written  contract  may  be 

SS«^     acyudged,^  on  the  application  of  a  party  aggrieved  :* 

1.  In  any  of  the  cases  mentioned  in  section  839  f  or, 

t    2.  Where  the  contract  is  unlawfal,  for  causes  not 

apparent  npon  its  face/  and  the  parties  were  not 

equally  in  fault ;'  or, 

3.  When  the  public  interest  will  be  prejudiced  by 
permitting  it  to  stand. 

*  It  will  be  observed  that  this  section  provides  only  for  a 
Judgment  of  rescission,  without  cancellatioa  Its  scope 
is  therefore  properly  broader  than  it  would  be  in  the 
latter  case.  It  may  be  desirable  to  have  a  oondusive 
adjudication  upon  the  validity  of  a  contract,  in  oases 
where  there  is  not  sufficient  ground  for  further  inter- 
ference. The  discretion  of  the  court  as  to  the  costs  is  a 
sufficient  check  upon  frivolous  actions  of  tliis  natureu 

'  Only  the  injured  party,  or  those  claiming  under  him, 

can  impeach  a  contract  on  account  of  his  want  of 

consent  (Jackson  v,  Eaton,  20  Johns^  478).    Of 

^    course  a  party  committing  a  fraud  cannot  have  the 

contract  set  aside  on  that  ground. 

'  Among  a  great  number  of  cases  in  which  contracts 
have  been  set  aside^  on  grounds  mentioned  in 
sectiou  838,  the  following  may  be  especial^  referred 
to.  Cases  of  executory  contracts ;  Belknap  v.  Sealey 
14  K  r.,  143 ;  Rosevelt  v.  Fulton,  2  Oow.,  129 ;  afT'g 
a  C,  6  Johns.  CK,  174;  Bowes  v.  Heaps,  3  Fet.  A 
JBL,  117;  Broun  v.  Kennedy,  9  Jw.  [K  S.\  1163; 
Beasley  t .  Hsgrath,  2  Sch,  ^W^81;  Kartin  t 
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Mitdiell,  2  Jac  A  Wi^  413 ;  Jones  v.  Thomas,  S  Yim. 
A  Cod  Ch^  498 ;  Archer  v.  Hudson,  7  Bean.^  561 ; 
aff^d,  15  L.  J.  [Ch.]j  211.  Gases  of  executed  con- 
tracts,  such  as  grants,  settlements,  deeds,  kc ;  Sears 
V.  Shafer,  6  K  F.,  268;  Brock  v.  Barnes,  40  Barh^ 
521;  Bergen  v.  Udall,  Zlid^9;  Collins  v.  Hare,  2 
Bligh  [^:  8,1  106;  Nottidge  v.  Prince,  2  (?fj.,  246; 
Bury  v.  Oppenheim,  26  Aav.,  694. 

In  cases  of  mistake,  it  is  not  essential  that  the 
mistake  should  be  mutual,  or  that  the  misapprehen- 
sion  of  one  party  should  be  known  to  the  other,  in 
order  to  warrant  a  judgment  of  rescission,  as  in  the 
case  of  a  revision  (Scholefield  v.  Templer,  H.  R  V. 
Johns.,  165;  see  Mortimer  v.Shortall,  2  Dr,  di  War^ 
363 ;  1  a?fk  <£;  Z.,  417). 

*  Simpson  v,  Howden,  3  Myl  &  Or^99;  Oray  v.  Mathias, 

5  Ve$.,  286;  Bromley  v.  Holland,  7  td,  16;  see  Scott  9. 
Onderdonk,  14  ^:  F.,  9 ;  Ward  v.  Dewey,  16  id,  519; 
Ck>x  V.  Clift,  2  id,  118 ;  Piersall  v.  Elliott,^  6  Peters,  95. 

*  Where  the  parties  are  equally  in  fault,  neither  can  ob- 

tain relief  (Harrington  v.  Bigelow,  11  Paige,  349; 
Woodworth  v.  Janes,  2  Johns,  Cos.,  417 ;  Moore  v. 
IdTingston,  28  Barb^  543;  Chamberlain  v,  Barnes, 
26  id,  160;  Morgan  v.  Chamberlain,  id.,  163;  Gale 
V.  Gale,  19  id,,  249;  Moselyv.  Mosely,  IS  K  F, 
334;  Crocker  v.  Crocker,  17  How,  Pr.,  504;  Bolt  v. 
Bogers,  3  Paige,  154;  Manny  v.  PhiUps,  1  id,  472). 
But  where  an  attorney  induced  a  client  to  transfer 
property  to  him,  for  the  purpose  of  defVaudtng  the 
client's  creditors,  it  was  held  that,  the  parties  not 
being  equally  in  fault,  the  client  could  have  the  deed 
set  aside  (Ford  v.  Harrington,  16  K,  F,  285),  and 
the  same  rule  was  applied  to  the  case  of  a  confiden- 
tial and  legal  adviser,  who  was  not  an  admitted 
lawyer  (Freelove  v.  Cole,  41  Barb,,  318). 

S  1904.  Bescission  cannot  be  a^ndged  for  mere 
mistake,  unless  the  party  against  whom  it  is  ad- 
judged can  be  restored  to  substantially  the  same 
position  as  if  the  contract  had  not  been  made.        ^ 

S  1905.  On  adjudging  the  rescission  of  a  contract,  ^^^ 
for  any  other  cause  than  usury ,^  the  court  may  require  {JJ^^jn- 
the  party  to  whom  such  relief  is  granted  to  make  any  toOoeqaBy 
compensation  to  the  other  which  justice  may  require.* 

^  Latos  1837,  eK  430 ;  and  see  section  976. 

*  Story  Eq,  Jur.,  %  606;  Holbrook  v.  Sharpey,  19  Vei,^ 

131;  Bromley  v.  Holland,  5  Ves.,  618;  7  id,,  3,  16; 
Byne  v.  Vivian,  5  id.,  606 ;  Byne  v.  Potter,  id.,  609 ; 
tee  Harding  v.  Handy,  11  Wheat,  103, 125 


for  mistake. 
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ARTICLE  VI. 

CANCELLATION  OW  INSTBUKBHTS. 

fiBOrxov  1906.  When  canoeUation  may  be  ordered. 

1907.  lostrument  obrioualy  void. 

1908.  Canoellatiou  in  part 

SSuS^  S  1906.  A  written  iDstnunent,  in  respect  to  ivhidi 
SSeNd.  there  is  a  reasonable  apprehension  that  if  left  out- 
standing it  may  cause  serious  injury^  to  a  person 
against  whom  it  is  void*  or  voidable,'  may,  upon  his 
application,*  be  so  adjudged,  and  ordered  to  be  de- 
livered up  or  canceled. 

'■  This  is  the  principle  which  seems  to  gorem  the  vmeh 
ous  and  somewhat  conflicting  decisions  upon  the 
canoeUation  of  instruments  (see  Field  v,  Holbrook,  € 
Duer,  697 ;  14  How,  Pr^  408 ;  Ward  v,  Dewej,  16  X 
r.,  619;  Scott  V.  Onderdonk,  14  ui,  9 ;  Coz  v.  C&ft, 
2  id.,  118 ;  WUliams  v.  ATrault,  31  Barb,,  364;  Has- 
ilton  V.  Cmnmings,  1  Johms,  Ch^  517).  The  difficoltf 
arises  hi  its  application.  Compare  the  foregotof 
cases,  and  see  also  Thornton  v,  Knighti  16  ;S!m.,509; 
ThrelfaUv.  Lnnt,  7  id,,  627. 

'  Thus  a  deed  of  land  sold  under  a  void  official  sale  (Oaft 
V,  MerriU,  14  N,  K,  456  ;  Scott  v,  Onderdonk,  0, 9; 
Lounsbury  ».  Purdy,  18  N.  F.,  515;  16  Air6.,376; 
Tisdale  v.  Jones,  38  Barh^  523 ;  Cook  v.  Newiian<  8 
HiW.  Ft.,  523;  Raddiff  v.  Rowley,  2  Barb.  Ck,  23\ 
a  forged  deed  (Peake  v.  Highfield,  1  Aisl,  559; 
Seccombe  v,  Fitzgerald,  id.,  561 ;  see  Bp.  of  Wiocbtf- 
ter  V.  Toumier,  2  Ves.  Sr,,  446^  or  one  frauduleDtiy 
altered  (BushneU  v.  Harford,  4  Johns,  (X,  301),  or  i 
lease  given  immediately  after  the  sale  of  land  by  tfa» 
lessor,  and  dated  of  a  prior  day  (Pieroe  v.  Webb^  3 
Bro,  C.  C^  16),  may  be  canceled. 

'  A  deed  may  be  canceled,  or  its  surrender  compelled,  oo 
the  application  of  a  party  whose  signature  was  ob- 
tained by  fraud  (OgUvie  v,  Jcafireson,  2  Gif-,  353; 
Vorley  v,  Cooke,  1  id,,  230;  Brent  v.  Brent,  10  i./- 
[Ch.l  84 ;  Fenn  v.  Craig,  'd  Toxl  db  OotL  Ei„  316), « 
by  mistake  ( WiUan  v.  WUkn,  16  Vea,,  72 ;  UndcrbiD 
V.  Horwood,  10  iet,  200;  14  id,  28X  and  aointb» 
case  of  a  usurious  mortgage  (Williams  v.  Ayrtult,  31 
Barb.,  364 ;  Hartson  v.  Davenport,  2  Barb,  Ck,  TT). 

*Thi8  relief  can  be  granted  only  upon  the  applicatioo« 
a  party  directly  interested.  Thus,  a  grantor  who  btf 
no  longer  any  interest  in  the  land,  though  be  bii 
covenanted  with  his  grantee  lo  procore  thtdiiebargi 


Digitized  by  VjOOQIC 


OF  THE  STATE  OP  NEW  YORK-  59^ 

of  an  apparent  lian,  oann«t  sue  for  its  oanoenatioo 
(Townaend  v.  Goelet,  11  Abb.  Pr.,  187). 

But  it  is  not  essential  that  the  applicant's  titla 
should  be  indefeasible  (Craft  v.  Merrill,  14  K.  Z, 
456X  nor  that  he  should  have  the  right  to  immediate 
possession  (Wright  v.  Miller  B  H  Z,  9 ;  rev'g  a  C, 
4  Barb.,  600;  and  aff 'g  8.  C,  1  SantV.  Ch.,  103). 

5  1907.  An  instrament,  the  invalidity  of  which  is  ^JlJ^Jg®* 
apparent  upon  its  face,^  or  upon  the  fEice  of  anotb^  ''^^ 
instrument  which  is  necessary  to  the  use  of  the 
former  in  evidence,'  is  not  to  be  deemed  capable 
of  causing  injury  within  the  provisions  of  the  last 
section. 

'  Hotchkiss  V.  Elting,  36  Barb.^  38;  Hejwood  p.  Bufliilo^ 
14  y.  r.,  534. 

•  Ward  t;.  Dewey,  16  y.  K,  619;  Cox  r.  Cli/t,  3  idL,  118; 
3  Barb.,  481;  Van  Doren  v.  Major  of  N.  T.,  9 
FiBuge,  388 ;  see  Mayor  of  Brooklyn  9,  Meserole,  26 
Wend.,  132.  But  oompare  Bromley  v.  Smith,  7  Fet., 
3,  21.  This  exception  does  not  extend  to  instru- 
ments whidi  require  oral  eridence  only  to  establish 
them  (see  cases  cited  under  last  sectiouX  and  if  an 
instrument  is  presumptive  evidence  of  the  truth  of 
its  contents,  relief  should  be  granted  against  it,  even 
though  its  untruth  could  be  clearly  proved  (Scott  v. 
Onderdonk,  14  N.  r,  9). 

S  1908.  Where  an  instrument  is  evidence  of  differ-  omeena. 


ent  rights  or  obligations,  it  may  be  canceled  in  part, 
and  allowed  to  stand  for  the  residue. 

Thus  an  indorser  of  a  bill  may  be  entitled  to  have  hia 
indorsement  canceled,  in  a  case  which  would  not  en* 
title  the  drawer  to  any  relief.  And  an  instrument 
might  be  partially  valid  against  a  party  entitled  to 
cancel  it  in  part;  although  such  cases  are  doubtleia 
rare. 


OHAPTEE  m. 

PREVENTIVE  BELIEF. 

Sscnoir  1909.  Preventive  relief^  how  granted. 

1910.  Provisional  injunctious. 

1911.  Injunction,  when  allowed. 

1912.  Iijunctiou,  when  not  allowed. 


tUmlnparti 
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SuThlw       S  1909.  Preventive  relief  is  granted  by  injunction 
v^^^      provisional  or  final. 

Dederick  v.  HoTsrad^  4  Ebw.  jPr.,  350. 


SiMrtSI?'      S  1910.  Provisional  injunctions  are  regulated  by 
the  Code  op  Civil  Procedukb. 


li^oncilon. 


ininiction,       g  1911.  Exccpt'  whcre  otherwise  provided  by  this 
tow^^Su  '      Title,^  a  final  injunction  may  be  granted  to  prevent 

the  breach  of  an  obligation  existing  in  favor  of  the 

applicant : 

1.  Where  pecuniary  compensation  would  not  afford 
adequate  relief  f 

2.  Where  it  would  be  extremely  di£Scult  to  ascer- 
tain the  amount  of  compensation  which  would  afford 
adequate  relief;^ 

3.  Where  the  restraint  is  necessary  to  prevent  a  mul- 
tiplicity of  judicial  proceedings  ;*  or, 

4.  Where  the  obligation  arises  from  a  trust.* 

'  For  the  exceptions  refterred  to^  see  the  next  8ecti<»i,  and 
section  1884. 

*  See  sections  1887  and  1888,  and  notes;  also  Hudson  k 

Del.  Canal  Co.  v.  N.  Y.  k  Erie  R.  R.  Co.,  9  P^e^  323. 
'  See  sections  1887  and  1888,  and  notes. 

*  New  York  &  New  Haven  R.  R.  Co.  v.  Sdiuyler,  liy. 

F,  592;  7  Abb,  Ft.,  41;  S.  0.  again,  8  Abb.  iV., 
239;  17  ffow.  iV.,  464;  Livingston  v.  Van  Ingen,  9 
Johns.,  607,  570;  Kohawk  &  Hudson  R.  R.  Ga  «. 
Artcher,  6  Paige,  83;    see  Baldwin  v.  Buffalo,  29 
Barb.,  396;   Heywood  v.  Buffalo,   14  K.  7.,   634 
Mayor,  Ac.,  of  Brooklyn  v.  Meserole,  26  WencL,  132 
Croton  Turnpike  Co.  v.  Ryder,  1  Johns,  Ch.,  611 
Belknap  v.  Belknap,  2  id.,  463. 

*  Merritt  v.  Thompson,  Z  K  D.  Smithy  283 ;  see  lections 

1887  and  1888. 


When  not 
allowML 


whS^o?*      S  1912.  An  injunction  cannot  be  granted: 

1.  To  stay  a  judicial  proceeding  i>ending  at  the 
commencement  of  the  action  in  which  the  injunction 
is  demanded  ;^  unless  such  restraint  is  necessary  to 
prevent  a  multiplicity  of  such  proceedings  ;• 
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2.  To  stay  proceedings  in  a  court  of  the  United 
States ;' 

3.  To  stay  proceedings,  in  another  state,  upon  a 
judgment  of  a  court  of  that  state  ;^ 

4.  To  prevent  the  execution  of  a  public  statute,  by 
officers  of  the  law,  for  the  public  benefit  f 

5.  To  prevent  the  breach  of  a  contract,  the  per- 
formance of  which  would  not  be  specifically  enforced  ;f 

6.  To  prevent  an  injury  to  the  person,*^  character,* 
or  personal  relations^  of  the  applicant,  not  amounting 
to  a  nuisance  ;*®  except  that  in  an  action  for  divorce, 
an  injunction  may  be  granted  to  prevent  interference 
with  a  wife  or  child ; 

7.  To  prevent  the  exercise  of  a  public  or  private 
office,  in  a  lawful  manner,  by  the  person  in  posses- 
sion ;** 

8.  To  prevent  a  legislative  act  by  a  municipal  cor* 
poration  ;^*  or, 

9.  Where  relief,  equally  efficacious,  can  be  obtained 
by  any  other  usual  mode  of  proceeding,"  except  in 
case  of  breach  of  trust.^^ 

'  So  held,  as  to  actions  in  the  same  court  (Arndt  v.  Wil- 
liams, 16  How.  Fr.y  244;  Hunt  v.  Farmers'  Loan, 
Ac.,  Co.,  8  id,  416 ;  Dederick  v.  Hojsradt,  4  id,  360 ; 
Smith  V,  Am.  Life  Ins.  Co.,  Clarke,  307 ;  Lane  v. 
Clarke,  id,  309;  see  Hall  v.  Fisher,  1  Barb.  Ch.,  63); 
and  80  as  to  actions  in  anj  other  court  of  this  state 
(Grant  v.  Quick,  6  Sandf.,  612 ;  see  Bennett  v,  Leroj, 
6  Abb,  Fr,,  65,  186;  14  Sow.  Pr.,  178),  or  of  any 
other  state  (Williams  v.  Ajrault,  31  Barb,,  364 
Burgess  v.  Smith,  2  Barb,  cL,  276;  Mead  v.  Merritt^ 
2  Pave,  402). 

*  In  an  action  brought  to  determine  a  single  question, 
actions  commenced  already,  as  well  as  others  threat- 
ened, may  be  enjoined.  This  was  determined  in 
effect  by  the  Court  of  Appeals  in  N.  T.  ft  New 
Haven  B.  R.  Co.  v,  Schuyler  (17  N.  F.,  692;  7  Ahb. 
Pr,y  41),  as  will  plainly  appear  by  the  statement  of 
facts  in  the  report,  though  not  by  the  opinion ;  and 
a  proviaional  injunction  for  this  purpose  was  after- 
wards granted  (a  C,  17  Bow,  Fr.,  464;  &  0.  again,' 
8  Abb,  Pr,,  239).  In  Minor  v,  Webb  (10  Al>b.  iV., 
284),  where  a  diilln^nt  opinion  was  ezpresaed,  ttiMa 
76 
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last  decisions  were  erideatl/  not  broach  midflr  th* 
notice  of  the  court 
'  ICcKee  v.  Yoorhies,  7  Cranch,  281 ;  Mead  v.  ICerritt,  S 
Paige,  404;   Schujler  v.  Pelissier,  8  Edu:^  193; 
PhekiD  V.  Smith,  8  CaL,  621. 

*  Bicknell  v.  Field,  8  Paige,  440. 

*  See  Kneedler  r.  Lane,  45  Penn,  St.,  238,  295 ;  Thomp- 

son V.  Com'rs  of  Canal  Fund,  2  Abb,  iV.,  248 ;  oom« 
pare  Hartwell  v.  Armstrong,  19  Barb.,  175. 

*  Newberj  v.  James,  2  Meriv,^  446 ;  Williams  v.  Williams, 

3  id,  160;  see  Hamblin  v.  Dinneford,  2  Eiw.,  529; 
Sanquirico  v.  Benedetti,  1  Boerb,,  315;  compare  Lnm* 
ley  V.  Wagner,  1  De  (?.,  M,  db  (?.,  604. 

*  Sterman  v.  Kennedy,  15  Abb,  Pr.,  201.    (yompare,  hofr« 

ever,  Wood  v.  Brooklyn,  14  Barb,,  426. 

*  Thus  the  publication  of  a  libel  will  not  be  restrained 

(Btandreth  v.  Lance,  8  Paige,  24). 

*  As  a  trespass  cannot  be  restrained,  it  follows  of  oonrsd 

that  an  ii^ury  to  personal  relations  cannot  be. 

"  See  Catlin  v,  Valentine,  9  Paiges  675 ;  Bradj  v,  We^ 
3  Barb.,  167. 

"Harttv.  Hanrey,   32  Barb.,  66;   10  Alh.  IV.,  321 
Mayor,  kc,  of  N.  Y.  v,  Conover,  6  Abb,  Pr^  171 
People  V,  Draper,  24  Barb,,  366 ;  4  Abb,  Pr.,  333 
People  V,  Sampson,  26  JB!sr6.,  254;  see  Youngs  v. 
Ransom,  31  Barb,,  49;  Lewis  v.  Oliyer,  4  Ahb,  iV., 
121. 

"  People  V,  Mayor,  Aa,  of  N.  Y.,  32  Barb,,  35;  10  Ahb, 
Pr,,  144;  People  v,  Lowber,  28  Barb,,  65;  7  Ahb. 
Pr.,  158.  Compare  People  v,  Sturtevant,  9  ^  K, 
263 ;  Davis  v.  Mayor,  &c.,  of  N.  Y.,  1  Du/er,  461.  Afl 
it  is  not  supposable  that  any  court  would  presume 
to  issue  an  injunction  against  any  action  of  the 
legislature,  no  provision  is  made  against  it. 

"•  N.  Y.  Life  Ins.  Co.  v.  Supervisors  of  N.  Y^  i  Dmer, 
192.  Thus  an  injunction  vnll  not  be  granted  where 
full  relief  can  be  obtained  by  means  of  a  writ  of 
prohibition  (Ward  v,  Kelsey,  14  Alib,  Pr,,  106X  or 
of  certiorari  (Marks  v.  Wilson,  11  Altb.  Pr,,  87; 
Hyatt  V.  Bates,  35  Barb.,  308;  Hey  wood  v,  Buffalo, 
li^N.  7,,  534;  Mayor,  &c.,  of  Brooklyn  v,  Meaerote, 
26  Wend.,  132),  or  by  filing  a  notice  of  action  pend- 
ing (Mills  V.  Mills,  21  How,  Pr,,  437 ;  Stevenson  v. 
Fayervreather,  id.,  449 ;  Osbom  v.  Taylor,  6  Paiges 
616 ;  Waddell  v,  Brune,  4  Edw.,  671). 

^  An  injunction  may  be  granted  to  prevent  a  breach  of 
trust,  even  where  sufficient  compensation  conld  be 
recovered  in  damages  (Merritt  v,  Thompson,  B  R  D, 
Smith,  283 ;  Attorney  Gen.  v,  Aspinall,  2  M^,  S 
0.,613;  Wood  v.Bowdifib,  2  P^iBgM,  382;  BBmt, 
804). 
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PART  II. 

SPECUL  RELATIONS  OP  DEBTOR  AND  CREDITOR. 

Title   L  General  Principles. 

11.  Fraudulent  Instruments  and  Transfers, 
ni.  Assignments  for  the  Benefit  of  Greditors. 

TITLE  I. 

GENERAL  PRINCIPLES. 

Sionoir  1913.  Who  is  a  debtor. 
19U.  Who  is  a  creditor. 

1915.  Contracts  of  debtor  are  valid. 

1916.  PajmoDts  in  preference. 

1917.  Relative  rights  of  different  creditors. 

S  1913.  A  debtor,  within  the  meaning  of  this  Title,  who  it 
is  one  who,  by  reason  of  an  existing  obligation,  is  or 
may  become  liable  to  pay  money  to  another,  whether 
such  liability  is  certain  or  contingent. 

Elvtrood  V,  Diefendorf;  5  Bajrb,^  398. 

§1914.  A  creditor,  within  the  meaning  of  this  wboisa 
Title,  is  one  in  whose  favor  an  obligation  exists,  by 
reason  of  which  he  is,  or  may  become,  entitled  to  the 
payment  of  money. 

Compare  Thompson  v.  Tan  Yechten,  6  AUk,  Pt^  458 ; 
Westcott  V.  Gunn,  4  Duer^  107 ;  Seward  v.  Jackson,  8 
C(no.y  406;  Morse  v.  Hovey,  1  Sandf,  Ch,,  187. 

§  1915.  In  the  absence  of  fraud,  every  contract  of  S^jjj^ 
a  debtor  is  valid  against  all  his  creditors,  existing  •»•▼•"*• 
or  subsequent,  who  have  not  acquired  a  lien  on  the 
property  affected  by  such  contract. 

Miller  v.  Lewis,  4  K,  T,  654 ;  Oandee  v.  Lord,  2  id,  269. 
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5 1916.  A  debtor  may  pay  one  creditor  in  preference 
to  another,  or  may  give  to  one  creditor  security  for 
the  payment  of  his  demand,  in  preference  to  another. 

S  1917.  Where  a  creditor  is  entitled  to  resort  to 
each^  of  several  funds  for  the  satisfaction  of  his  claim, 
and  another  person  has  an  interest  in,  or  is  entitled 
as  a  creditor  to  resort  to,  some  but  not  all  of  them, 
the  latter  may  require  the  former  to  seek  satisfaction 
from  those  funds  to  which  the  latter  has  no  such 
claim,'  so  far  as  it  can  be  done  without  impairing  the 
right  of  the  former  to  complete  satisfaction,'  and 
without  doing  injustice  to  third  persons.^ 

'  Farmers'  Loan  &,  Trust  Ca  v.  Walworth,  I  Ni  T^  433. 

•  iDgalls  V.  Morgan,  10  K.  K,  178;  Besley  v.  Lawrence^ 

11  Paige^  581;    Hawlej  v.  Mancius,  7  Johns.  CK, 
174;  Welch  v.  James,  22  How.  Ft.,  474 
*Eyert8on  i;.  Booth,  19  Johns,,  486;   York  k  Jeneif 
Steamboat  Ca  v.  Jersey  Co.,  HoplLf  460 ;  Herrixnao 
V.  Skillman,  33  Barb,,  378. 

*  Bejuolds  V.  Tooker,  18  Wend,  691 ;  Dorr  v.  Shaw,  4 

Johns.  Ch.,  17 ;  JS^.  Kendall,  17  Ves.,  20. 


TITLE  n. 


FRAUDULENT  INSTRUMENTS  AND  TRANSFERS. 


Trantffn, 
Ac.,  with 
intent  to 
delhiad 
crtdUort. 


8Bono5  1918.  Transfers,  fta,  with  intent  to  delVaud  creditors. 

1919.  Certain  transfers  presumed  fraudulent 

1920.  Presumption,  how  replied. 

1921.  Rights  of  purchasers  and  mortgagees. 

1922.  Creditor's  right  must  be  judicially  ascertained. 

1923.  Question  of  fhiud,  how  determined. 

S  1918.  Every  transfer  of  property  or  charge  there- 
on made,  every  obligation  incurred,  and  every  judicial 
proceeding  taken,  with  intent  to  delay  or  defraud  any 
creditor  or  other  person  of  his  demands,  is  void^ 
against  all  creditors*  of  the  debtor,  and  their  suc- 
cessors in  interest,^  and  against  any  persons  upon 
-whom  the  estate  of  the  debtor  devolves  in  trust  for 
the  benefit  of  others  than  the  debtor/ 
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^%RS^  137,  §  1. 

*  Snch  acts  are  void  against  subsequent^  as  well  as  prior 

creditors  (King  v,  Wilcox,  11  Potye,  589;  Mills  v. 
Morris,  ffofn.,  419;  see  Botts  v.  Cosine,  id^  79; 
Sands  v.  Hildretb,  2  Johns.  CK^  35X  even  though  in- 
tended to  defhiud  prior  creditors  onlj  {id), 
■  2  it  iS;  137,  §  3. 

*  Imcs  of  18SS,  ch,  ZIL 

S  1919.  Every  transfer  of  personal  property,  other  certain 
than  a  thing  in  action,^  or  a  ship  or  cargo  at  sea,  or  ]^^^ 
in  a  foreign  port,  and  every  lien  thereon,  other  than 
a  contract  of  bottomry  or  respondentia,  is  presumed, 
if  made  by  a  person  having  at  the  time  the  possession 
or  control  of  the  property,  and  not  accompanied  by 
an  immediate  delivery,  and  followed  by  an  actual  and 
continued  change  of  possession  of  the  things  trans- 
ferred, to  be  fraudnlent  and  therefore  void,'  against 
those  who  are  his  creditors  while  he  remains  in  posses- 
sion, and  the  successors  in  interest  of  such  creditors,^ 
and  against  any  persons  on  whom  his  estate  devolves 
in  trust  for  the  benefit  of  others  than  himself,^  and 
against  purchasers  or  incumbrancers'  in  good  Mth 
subsequent  to  the  transfer.* 

*  Browning  v.  Hart,  6  Barb.,  91. 
«  2  A  5.,  136,  g  7. 

*2R  S.,  137,  g  3. 

*  Latos  of  1858,  ch,  314. 

*  Bennett  v.  Earll,  21  WeruL,  117 ;  Baskins  v.  Shannon,  8 

K.  r.,  310. 

*  Except  as  otherwise  noted,  this  section  is  taken  firom 

2  R  S.,  136,  §  6. 

S  1920.  The  presumption  declared  by  the  last  sec-  Pretomp. 
tion  may  be  repelled  by  showing'  that  the  transfer  was  n?«W 
made  in  good  faith  and  without  intent  to  defraud.* 

*  See  Hall  v.  Tuttle,  8  Wend.,  375 ;  Browtt  v.  WihnerdinR 

5  JDuer,  220 ;  Clute  v.  Filch,  25  Barb.,  428. 
*2  RS.,  136,  g  6. 

S  1921.  The  provisions  of  this  Title  do  not  afiSsct  Bigiits  of 
the  rights  of  a  purchaser  or  incumbrancer,^  in  good  M^Sy 
faith  and  for  value.*  ** 

>Hall  V.  Arnold,  16  Barb^  599;  and  Mt  Baikhit  v. 
Shannon,  3  y.  r,  810. 
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*  The  present  statute  (1  R  &,  139,  §  5)  imteid  of  the 
words  '*good  faith,"  contains  this  clause  —  "and 
without  notice  of  the  fraudulent  intent  of  bis  imme- 
diate grantor  or  mortgagor,  or  of  the  fraud  render* 
ing  void  the  title  of  such  grantor  or  mortgagor." 
Good/dith  includes  this,  and  something  more,  and  ii 
the  proper  phrase  to  be  used  in  such  cases. 

SSht^t  S  1922.  A  creditor  can  avoid  the  act  or  obligation 
lS?ai2Sf*^  of  liis  debtor,  for  fraud,  only  where  the  fraud  ob- 
^^•^       structs  the  enforcement,  by  legal  process,  of  his 

right  to  take  the  property  affected  by  the  transfer  or 

obligation. 

Andrews  v,  Durant,  18  3^  F.,  496;  Reubens  v.  Joel,  13 
id,  488;  Crippen  v.  Hudson,  td,  161 ;  Bishop  v.  Halaey, 
3  Abb,  iV.,  400;  Friab/  v,  Thayer,  25  WauL,  396; 
Thompson  v.  Yan  Yechten,  6  Abb,  iV^  i58. 

SSlhJw'  S 1923.  In  all  cases  arising  under  this  Title,  or 
****°**"*^  under  section  535  of  this  Gode,  the  question  of  fraud- 
ulent intent  is  one  of  fact,  and  not  of  law ;  nor  can 
auy  transfer  or  charge  be  adjudged  fraudulent  solely 
on  the  ground  that  it  was  not  made  for  a  valuable 
consideration. 

2  It  S.J  13*7,  g  4.  Tlie  rerdict  of  a  Jury  on  this  qnestioii 
is,  however,  subject  to  review  in  like  manner  as  verdicts 
in  otlier  cases ;  and  may  be  set  aside  as  against  evidence 
(Marston  v.  Yultee,  12  Abb,  iV.,  143;  8  Botw,,  129X 


TITLE  m. 

▲SSIONMENTS  FOR  THE  BENEFIT  OF  CBEDITOBS. 

SionON  1924.  When  debtor  may  execute  assignment 

1926.  Insolvency,  what 

192^  Certain  transfers  not  affected. 

1927.  Wliat  debts  may  be  secured. 

1928.  What  preferences  may  be  given. 

1929.  Preference  must  be  absolute. 

1930.  Certain  rights  not  affected  by  preferences  in  assignment 

1931.  Joint  and  separate  debts. 

1932.  Assignment,  when  void. 

1933.  The  instrument  of  assignment 

1934.  Compliance  with  provisions  of  last  section  neoetsary  to 

validity  of  assignment 
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1986.  Assignee  takes  subject  to  rights  oi  third  parties. 

1936.  Inyentorj  reqmred. 

1937.  Verification  of  inyentory. 

1938.  1939.  Beoording  assignment  and  filing  Jnventoiy. 

1940.  EOdd  of  omitting  to  record. 

1941.  Assignment  of  real  property. 

1942.  Bond  of  assignees. 

1943.  Conditions  of  disposal  and  conTerrion. 

1944.  Acoountings. 

1945.  Property  exempt 

1946.  Compensation. 

1947.  Assignees  protected  for  acts  done  in  good  faith. 

1948.  Assent  of  creditor  necessary  to  modification  of  assign- 

ment 

S  1924.  An  insolvent  debtor  may,  in  good  faith,  when 

.  .  ^      x»  ^      X  debtor  may 

execute  an  assignment  of  property  to  one  or  more  exjmta  ^ 
assignees,  in  trust  for  the  satisfaction  of  his  creditors, 
in  conformity  to  the  provisions  of  this  chapter  ;^  sub- 
ject, however,  to  the  provisions  of  this  Code  relative 
to  trusts  and  to  fraudulent  transfers,  and  to  the 
restrictions  imposed  by  law  upon  assignments  by 
special  partnerships,*  by  corporations^  or  by  other 
specific  classes  of  persons.^ 

*  The  commissioners  have  akeadj  reported,  in  section  643 
of  the  Penal  Code,  a  provision  making  it  a  misde- 
meanor for  an  insolvent  to  make  an  assignment  with 
preferences,  except  in  the  cases  in  which  a  preference 
is  expressly  allowed  to  be  given  bj  law.  And  they 
have  stated  quite  fully,  in  a  note  to  that  section,  the 
reasons  which  lead  them  to  recommend  restricting  so 
closely  the  right  to  make  preferential  assignments. 
The  provisions  of  the  Penal  Code  upon  the  subject 
are,  of  course,  confined  to  imposing  a  punishment  for 
attempting  to  make  an  illegal  assignment  In  the 
present  chapter  other  provisions  are  presented  in 
respect  to  the  making  of  preferential  assignments 
and  the  settlement  of  assigned  estates. 

The  course  of  decision  in  this  state  upon  the  right 
to  give  preferences,  and  the  various  restrictions 
which  have  been  imposed  upon  it,  will  be  found  re- 
viewed in  the  Penal  Code^  %  643,  note. 

^IR,  S.,  766,  §§  20,  21,  embodied  in  section  1348  of  this 
Code.  See  also  Mills  t;.  Argall,  6  Paige,  677 ;  Hag- 
gerty  v.  Taylor,  10  id.,  261 ;  Robinson  v.  Mcintosh, 
Z  K  D,  Smith,  221 ;  Innes  v.  Lansing,  7  Paige,  583; 
White  Wright  v.  Stimpson,  2  Barb.,  379;  Jackson  v. 
Bh^don,  9  Abb.  iV.,  127 ;  Heyes  v.  Heyer,  3  Sofulf^ 
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284;  Artisans'  Bank  v.  TreadweD,  84  Bmh^  553; 
Fanshawe  v.  Lane,  16  Abb.  iV^  71. 

■  1  J?.  S.,  691,  §§  7-9;  De  Ruyter  v.  St  Peter's  Charcfa, 
8  M  7,  238;  Hurlbut  v.  Carter,  21  Barb.,  221 ;  Hm 
V.  Besd,  16  Barb.f  280;  Bowerj  Bank  Case.  5  Abb. 
iV.,  415;  Heroy  v.  Kerr,  21  ffow.  Pr.,  409;  8 
Bosw.,  194;  Hojt  v.  Shelden,  3  Bosw.^  267;  Robin- 
son V.  Dank  of  Attica,  21  ^.  K,  406 ;  Loring  v.  U 
a  Vulcanized  Gutta  Percha  &  B.  Co^  36  Barb.^ 
329. 

*  As  in  the  case  of  an  assignment  bj  an  infant,  or  by  a 
Ann,  one  of  whose  members  is  an  infant  (Fox  9. 
Heath.  16  Abb.  Pr.,  16^;  21  How.  Ft\,  384);  an  as- 
signment by  a  convict  under  sentence  of  imprison- 
ment in  a  stale  prison  (Miller  v.  Finkle,  1  Park.  Or.^ 
374) ;  or  a  voluntary  assignment  by  a  debtor,  exe- 
cuted pending  proceediugs  against  him  to  compel  an 
assignment  under  the  non«imprisonment  act  (Spear  «. 
Warden,  1  N.  K,  144). 

>M^T«^>  S  1925.  A  debtor  is  insolvent,  within  the  meaning 
of  this  Title,  when  he  is  unable  to  pay  his  debts  from 
his  own  means,  as  they  become  due. 

See  Herrickv.  Borst,  4,  HiO,  650;  Curtis  v.  Leavitt^  15 
N.  n,  9,  199. 

Compare  also  section  1*708  of  this  Code.  Tlie  definitkm 
here  given  is  purposely  made  more  oomprehensiTO 
than  that  presented  in  the  section  referred  to,  whidi 
relates  to  stoppage  in  transit  To  bring  an  assign- 
ment within  the  provisions  of  this  chapter,  it  is  enough 
that  the  debtor  has  become  unable  to  pay.  Td  war- 
rant the  exercise  of  the  right  of  stoppage  in  transity  h* 
must  have  "stopped  payment"  The  distinction  is 
warranted  by  the  existing  law. 

owtaiA  <S  1926.  The  provisions  of  this  Title  do  not  pie- 

BotaffBctid.  yent  a  person  residing  m  another  state  or  conntry 
from  making  there,  in  good  faith,  and  without  intent 
to  evade  the  laws  of  this  state,  a  transfer  of  property 
situated  within  it,  nor  do  they  affect  the  power  of  a 
person,  although  insolvent  and  within  this  state,  to 
transfer  property  to  a  particular  creditor  for  the  pur- 
pose of  paying  or  securing  the  whole  or  a  part  of  a 
debt,  owing  to  such  creditor,  whether  in  his  own 
right  or  otherwise. 

Ackerman  v.  Cross,  40  Barb.,  466;  Hall  v.  Arnold,  lb 
^599. 
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S  1927.  An  assignment  for  the  benefit  of  creditors  wbtt  d^u 
may  provide   for  any  subsisting^   liability  of  the  SSuwd. 
assignor  which   he  might  lawfully  pay,*  whether 
absolute  or  contingent.^ 

'  Barnum  v.  Hempstead,  *l  Paige,  668;  Lansing  v.  Wood- 
worth,  1  Sanc^.  Ch,^  43. 

*  The  principal  and  lawful  interest  of  a  usurioos  debt 
may  be  provided  for  (Murraj  v.  Judson,  9  N.  F.,  73). 
A  general  provision  for  the  payment  of  debts  will 
not  include  demands  void  for  usnry.  But  if  an  in- 
tention is  dearly  expressed  that  the  usurious  debt 
shall  be  paid,  the  principal  and  lawful  interest  will 
be  payable  (Pratt  v.  Adams,  7  Paigey  616  j  Green  v. 
Morse,  4  Boarh,,  362). 

'Cunningham  v.  Freeborn,  11  Wend,  241;  Kellogg  v. 
Barber,  14  Barb,,  11. 

A  provision  authorizing  the  payment  of  debts 
"due  and  to  grow  due,"  fh)m  the  assignor  to  the 
assignee,  cannot  be  made  to  cover  debts  not  in  exis* 
tence,  and  will  not  therefore  invalidate  the  assign* 
ment  (Van  Dine  v.  Willett,  38  .Bard.,  319). 

S  1928.  Except  as  otherwise  specially  provided  by  whatpr^. 
statute,  an  assignment  by  an  insolvent  debtor,  for  g^jbe 
the  benefit  of  creditors,  may  give  a  preference  to 
one  or  more  creditors  or  classes  of  creditors,  in  the 
following  cases,  and  in  no  others : 

1.  Judgments  may  be  preferred  to  debts  not  in 
judgment ; 

2.  Debts  which  are  liens  or  charges  upon  the 
assigned  property,  or  upon  some  part  of  it,  may  be 
preferred  to  debts  which  are  not  such  liens  or  charges; 

3.  Debts  for  money  or  other  property  lent  without 
interest,  may  be  preferred  to  debts  for  money  lent  upon 
interest,  or  for  property  sold,  or  for  services  rendered ; 

4.  Debts  due  from  the  assignor  by  virtue  of  a 
a  trust,  may  be  preferred  to  debts  which  are  not 
thus  due ;  and, 

5.  Debts  for  personal  services  performed  within  six 
months  next  before  the  assignment,  may,  to  an  extent 
not  exceeding  fifty  dollars  to  any  one  person,  be  pre- 
ferred to  other  debts  not  within  any  of  the  preceding 

t,H     This  proviiion  is  new. 
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S  1929.  A  preference,  in  an  assignment  for  tbe 
benefit  of  creditors,  can  only  be  given  absolutdj,^ 
and  without  reserving  any  i>ower  of  revocation.* 

'  Barnum  v.  Hempstead,  7  Paige,  568 ;  B<Mrdoian  v,  Hai- 
lidaj,  10  id.,  223;  Strong  v.  Skinnor,  4  Bari^  MS; 
Sheldon  v.  Dodge,  4  2>en.,  217  ;  Lentilhon  r.  Uai^ 
1  Edw.,  451 ;  Grorer  v.  Wakeman,  II  WauL,  187. 

*  Averill  i;.  Loucks,  6  £cari>.j  470. 

§  1930.  No  provision  in  an  assignment,  giving  i 
preference  to  a  creditor,  can  affect  or  impair  anj 
right  of  another  creditor  to  priority  of  payment^ 
whether  created  by  law,  or  arising  from  an  obliga- 
tion or  transaction  of  the  parties. 

S  1931.  Joint,  or  joint  and  several  debtors  cao 
prefer  their  joint  creditors  only  out  of  joint  pr(>- 
perty;  and  can  prefer  tbe  individual  creditors  of 
each,  only  out  of  the  separate  property  of  each. 

This  provision  is  partly  new.  Compare  Kirby  v.  Scbooe- 
maker,  3  Barb,  Ch^  46 ;  Nicholson  v.  Leavitt,  4  San^^ 
252;  Jackson  v.  Cornell,  1  Sandf,  Ch.,  348;  Taa 
Eossum  t;.  Walker,  11  Barb,^  237 ;  Wilson  v.  B/6bm- 
son,  21  K  Y^  687;  19  How.  Pr.,  350;  Smith  v.  How- 
ard, 20  Ha\D,  Pr.,  121 ;  Cox  v.  Piatt,  32  Barh^  126;  19 
Bow.  iV.,  121 ;  Turner  v.  Jayooz,  40  BarK,  164;  Scott 
V.  Guthrie,  25  How,  Pr.,  481,  512. 


tSf^iS*  S  1932.  An  assignment  for  the  benefit  of  creditors 
is  void  against  any  creditor  of  the  assignor  not  assent- 
ing thereto,  in  the  following  cases  : 

1.  If  it  gives  an  unlawful  preference  of  one  debt 
or  class  of  debts  over  another ; 

2.  If  it  gives  a  preference  dependent  upon  any 
condition  or  contingency,  or  with  any  power  of  revo- 
cation reserved  ;^ 

3.  If  it  tends  to  coerce  any  creditor  to  release  or 
compromise  his  demand ;' 

4.  If  it  provides  for  the  pajrment  of  any  daim 
known  to  the  assignor  to  be  false  or  fraudulent ;  or 
for  the  payment  of  more  upon  any  claim  than  is 
justly  due  from  the  assignor ;' 
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5.  If  it  reserves  any  iuterest  in  the  assigned  pro- 
perty, or  in  any  part  thereof,  to  the  assignor  or  for 
his  benefit,  before  all  his  existing  debts  are  paid  ;^ 

6.  If  it  confers  npon  the  assignee  any  power  which, 
if  exercised,  might  prevent  or  delay  the  immediate 
conversion  of  the  assigned  property  to  the  purposes 
of  the  trust;* 

7.  K  it  exempts  him  from  liability  for  neglect  of 
duty  or  misconduct ;   or, 

8.  If  it  violates  section  1931  of  this  Code. 

'  Averill  v.  Loudcs,  6  Barb^  470 ;  Sheldon  v.  Dodge,  4 
Den.,  217. 

■Grover  t?.  Wakeman,  11  Wend.,  187;  4  Paige,  23;  1 
Am.  Lead.  Cos.,  76;  Hyslop  v.  Clarke,  14  Johna^ 
458 ;  Austin  v.  Bell,  20  id,  442 :  Searing  v,  Brincker- 
hoff,  5  Johns.  Ch.,  329;  Hone  v.  Henriquez,  13 
Wend.,  240 ;  Armstrong  v.  Byrne,  1  Edw.,  79 ;  LcntO- 
hon  V.  Moffat,  1  Edw.,  451;  Hills  i;.  Leroy,  2 
Edw.,  183;  Berry  v.  Riley,  2  Barb.,  307;  D'lvemois 
V.  Leavitt,  23  Barb.,  63 ;  Qasherie  v.  Apple,  14  Abb, 
Pr.,  64;  Spaulding  v.  Strang,  36  Barb.,  310.  Com- 
pare Renard  v.  Graydon,  39  Barb.,  548 ;  S.  C,  sub. 
nom.  Renard  v.  Maydore,  25  Eow.  Pr.,  178. 

*  Fiedler  v.  Day,  2  Sanctf..  594;  compare  GriiBn  v.  Mar- 

quardt,  21  K.  T.,  121. 

*  See  Goodrich  v.  Downs,  6  BiU,  438 ;  Strong  v.  Skinner, 

4  Barb.,  546 ;  Barney  v.  Griffin,  2  N.  Y.,  365 ;  Leitch 
V,  Hollister,  4  -^  1%  211 ;  Lansing  v.  Woodworth,  1 
Sandf.  CK,  43 ;  Hendricks  r.  Robmson,  2  Johns.  Ch., 
284;  Hooper  v.  Tuckerman,  3  Sandf.,  311;  Win- 
tringham  v.  Lafoy,  7  Cow.,  735;  Van  Rossum  v. 
Walker,  11  Barb.,  237;  Ely  v.  Cook,  18  id.,  612; 
Taylor  V.  Stevens,  7  How.  Pr.,  415 ;  Madde  v.  Cairns, 
6  Cow.,  547 ;  Judson  t;.  Gardner,  A  K.  T.  Leg.  Obs,, 
424;  Sheldon  v.  Dodge,  4  Den.,  217;  Collumb  v. 
Caldwell,  16  N.  7.,  484;  Dow  v.  Platner,  16  N.  F, 
662 ;  Carpenter  v.  Underwood,  19  N.  T,  620. 

*  Smith  V.  Howard,  20  ffow,  Pr.,  121 ;  Jessup  v.  Hulse, 

21  K.  Y.,  168;  Ogden  v.  Peters,  id.,  23;  Griffin  v. 
Marquardt,  id.,  121.  Examples  are :  a  power  to  name 
his  successor  (Planck  v.  Schermerhom,  3  Barb.  CK, 
644);  a  power  to  sell  within  a  "  convenient  time " 
(Woodbum  v.  Mosher,  9  Barb.,  256 ;  compare  Bel- 
lows V.  Partridge,  19  Barb.,  176);  a  power  to  give 
preferences,  or  to  change  those  directed  by  the  assign- 
ment (Bamum  v.  Hempstead,  7  Paige,  563 ;  Board- 
man  V.  Halliday,  10  id.,  223 ;  Strong  v.  Skinner,  4 
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Jktarb.^  646);  a  power  to  nurse  the  estate  (Ihinham 
V.  Waterman,  17  ^:  r.,  9  j  6  Abb,  Pr,,  367  ;  ScWus- 
sel  V.  WUlett,  34  Barb.,  616;  12  Ahb,  Pr.,  397;  22 
ffow,  iV.,  16);  a  power  to  eell  on  credit  (Rogers  #. 
De  Forest,  7  PaigCy  272 ;  Bamej  v.  Griffin,  2  N.  T^ 
365;  Nicholson  v.  Leavitt,  6  ^:  F^  510;  and  see  10 
id,  691;  Burdick  v.  Post»  6  M  F^  522;  Pc»rter«. 
Williams,  9  N.  F,  142;  Brigham  v,  TiUinghast,  13 
N.  F,  216;  Lyons  V.  Platner,  11  K.  F  Leg.  Obs.,  81; 
Wilson  V.  Robertson,  21  N.  F,  689;  19  Bow.  Pr^ 
350).  A  power  to  employ  agents  is  not  within 
the  provision  (&£ann  v,  Witbeck,  17  JBord.,  388; 
Van  Dine  v.  Willett,  38  Barb.,  319).  Neither  is  m 
power  to  compromise  "bad  and  doubtful"  claims 
(Brigham  v.  TiUinghast,  15  Ba/rb.,  618 ;  Bow  v.  Plai- 
ner, 16  N.  F,  562;  Bellows  ».  Partridge,  19  Bcab^ 
176);  nor  a  power  "  to  pay  rent  and  taxes,"  on  real 
estate,  until  sold  (Tan  Dme  v.  Willett,  38  Baarhj 
319;  24  Eovj.  iV.,  206);  or  to  payoff  mortgages, 
or  to  insure  (Whitney  v,  Krous,  11  Barb.,  198). 

ntinstmp      g  1933.  An  assignment  for  the  benefit  of  creditms 


S2U^'  must  be  in  writing,  subscribed  by  the  assignor,  or 
by  his  agent  thereto  authorized  by  writing,  and,  if  it 
embraces  a  fee  or  fireehold  estate  in  real  property, 
it  must  be  sealed.^  It  must  be  acknowledged  by  the 
person  executing  it,  or  proved  by  a  subscribing  wit- 
ness,* in  the  mode  prescribed  by  the  article  on  Proof 
and  Acknowledgment  of  Instruments,  and  the  ac- 
knowledgment or  proof  must  be  certified,^  before  its 
delivery/ 

'It  is  proposed  to  hisert  the  provision  for  signing  and 
sealing,  in  acoordanoe  with  the  requirements  of  the 
Title  on  Traksfeb. 

*  It  has  been  held  that  proof  by  a  subscribing  witness  ifl  not 
sufficient  under  the  statute  of  1860  (Cook  v.  Kelly, 
12  A}>b.  iV.,  35).  It  is  therefore  proposed  to  insert 
the  words,  "or  proved  by  a  subscribing  witnesa" 

•The  words  of  the  present  statute  require  the  admow- 
ledgment  to  be  indorsed,  but  this  would  be  satisfied 
by  a  certificate  annexed  (Thurman  v.  Cameron,  24 
Wend.,  87). 

^  Except  where  otherwise  noted,  this  section  conforms  to 
Lam  1860,  ck.  348,  g  1. 

2it?"roSi.      S  1934.  Unless  the  provisions  of  the  last  section 
tUNMofiast  3j^  complied  with,  an  assignment  for  the  benefit  of 
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creditors  is  void  agmnst  every  creditor  of  the  assignor  J^SSSiy^^ 
not  assenting  thereto.  2riS^2L 

S  1935.  An  assignee  for  the  benefit  of  creditors  is  absipim 
not  to  be  regarded  as  a  purchaser  for  valae,  and  has  J;;^^^ 


no  greater  rights  than  his  assignor  had,  in  respect  to  ^^^ 
things  in  action  transferred  by  the  assignment. 

Curtifi  V,  Leavitt^  15  K.  71, 196 ;  Van  Heusen  v.  Baddifl; 
17  icLf  680 ;  Qriffin  v.  Marqaardt,  i±,  28 ;  Leger  v. 
Bonaffe,  2  Barb^  4*15 ;  Warren  v.  Fenn,  28  «i,  333 ; 
Marine  &  Fire  Ins.  Bank  t;.  Jannoej,  1  «i,  486 ;  Matter 
of  Howe,  1  Faige,  126;  Mead  v.  PhilUpa,  1  Scmdf,  OK, 
83;  BliBS  v.  Cottle,  32  Batrb^  822;  Beed  v.  Sanda,  87 
id^  186 ;  Maaa  v.  Goodman,  2  .fitUL,  276;  Schieffelin  v. 
Hawkins,  U  Ahb.  Pr.,  112. 

S 1936.  Within  twenty  days  after  an  assignment  in^g^ 
is  made  for  the  benefit  of  creditors,  the  assignor 
must  make  and  file,  in  the  manner  prescribed  by 
section  1938,  a  full  and  true  inventory,  showing  :^ 

1.  All  the  creditors  of  the  assignor ; 

2.  The  place  of  residence  of  each  creditor,  if  known 
to  the  assignor,  or  if  not  known,  that  fact  must  be 
stated; 

3.  The  sum  owing  to  each  creditor,  and  the  nature 
of  each  debt  or  liability,  whether  arising  on  written 
security,  account  or  otherwise ; 

4.  The  true  consideration  of  the  liability  in  each 
case,  and  the  place  where  it  arose ; 

5.  Every  existing  judgment,  mortgage,  or  other 
security  for  the  payment  of  any  debt  or  liability  of 
the  assignor; 

6.  All  property  of  the  assignor  at  the  date  of 
the  assignment,  which  is  exempt  by  law  fiN>m  execu- 
tion;* and, 

7.  All  of  the  assignor's  property  at  the  date  of  the 
assignment,  both  real  and  personal,  of  every  kind, 
not  so  exempt,  and  the  incumbrances  existing  there- 
on, and  all  vouchers  and  securities  relating  thereto, 
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and  the  value  of  such  property  according  to  the  best 
knowledge  of  the  assignor. 

'  This  section  is  substantially  taken  from  Laws  of  1 860, 
ch,  348,  §  2.  Much  discussion  has  arisen,  under 
that  statute,  in  determining  whether  a  failure  to 
comply  with  its  various  provisions  rendered  an 
assignment  void,  or  whether  those  provisions,  or 
some  of  them,  were  not  to  be  considered  as  merely 
directory.  In  Evans  v.  Chapin  (12  Abb.  iV.,  61 ;  20 
Ebw.  Pr.f  289),  the  question  arose  upon  the  failure 
of  the  assignor  to  make  and  deliver  the  required 
inventory  of  his  debts  and  assets.  It  was  held  that 
the  provision  of  the  statute  requiring  that  inveutoiy 
was  merely  directory ;  and  the  assignment  was  not 
made  invalid  by  the  omission.  In  Barbour  v.  Ever- 
Bon  (16  Abb.  iV.,  366)i  the  question  arose  upon  the 
omission  to  Aimish  the  required  inventory,  and  the 
further  omission  of  the  assignee  to  give  the  bond 
prescribed  by  the  act.  It  was  held  that  neither  of 
these  departures  from  the  statute  affected  the  assign- 
ment. To  the  same  effect  is  Juliand  v.  Rathbone,  39 
Barb.,  97.  In  Fairchild  v.  Gwynne  (16  Abb.  iV., 
23),  the  question  arose  upon  the  omission  of  the 
assignor  to  acknowledge  and  record  the  assignment 
as  required  by  the  act  It  was  held  that  in  this  re- 
spect a  compliance  with  the  act  was  essential  to  the 
validity  of  the  instrument  To  the  same  effect  is 
Cook  V,  Kelly,  14  Abb,  Fr,,  466.  By  the  decisions 
prior  to  the  act  of  1860,  the  omission  to  annex 
schedules  was  held  only  a  badge  of  fraud,  and  not 
conclusive  evidence  of  an  intent  to  defraud  flie 
creditors  of  the  assignor  (Cunningfaam  v.  Fi^eebom,  8 
Paige,  667;  aff'd,  11  Wend.,  241  j  Delaware  t  Hud- 
son  Canal  Co.  v.  Elting,  3  Clu  Sent,  29 ;  Van  Nest  v. 
Toe,  1  Sand/.  C7L,  4;  a  C,  2  K,  T,  Leg.  Obs^  70; 
KeUogg  V.  SUuson,  15  Barb.,  66;  aff'd,  11  ^  F., 
802.  See  also  the  later  case  of  Hotop  v.  Neidig,  17 
Abb.  Pr.,  332).  By  a  subsequent  section  it  is  pro- 
posed to  make  both  the  record  of  the  assignmenti 
and  the  fihng  of  the  inventory,  essentiaL  The  in- 
ventory is  therefore  required  to  be  filed  with  the 
derk,  instead  of  being  delivered  to  the  county  judge ; 
as  it  would  be  unjust  to  avoid  the  assignment  on 
account  of  the  judge^s  omission  to  file  it 

*  This  provision  is  new.  It  is  proper  that  the  piopeity 
which  the  debtor  socks  to  exempt  should  be  specified 
in  the  inventory,  though  it  need  not  pass  by  the  as- 
Mgnment 
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S  1937.  An  affidavit  must  be  made  by  every  peiv  veriflattion 

of  inywi* 

son  executing   an  assignment  for  the  benefit  of  tory. 
creditors,  to  be  annexed  to  and  filed  with  the  inven- 
tory mentioned  in  the  last  section,  to  the  effect  that 
the  same  is  in  all  respects  just  and  true,  according 
to  the  best  of  such  assignor's  knowledge  and  belief. 

Lowe  of  1860,  ch,  348,  §  2. 

§  1938.  An  assignment  for  the  benefit  of  creditors  ^'^^gSSS'^t 
must  be  recorded,  and  the  inventory  required  by  g^^^, 
section  1936  filed,  with  the  register,  or  if  there  is 
none,  with  the  clerk,  of  the  county  in  which  the 
assignor  resided  at  the  date  of  the  assignment ;  or, 
if  he  did  not  then  reside  in  this  state,  with  the  like 
officer  of  the  county  in  which  his  principal  place  of 
business  was  then  situated ;  or,  if  he  had  not  then 
a  residence  or  place  of  business  in  this  state,  with 
the  like  officer  of  the  county  in  which  the  principal 
part  of  the  assigned  property  was  then  situated. 

Modified  from  ]Jfiws  of  1860,  ch.  348,  g  6.    See  Scott  v. 
Guthrie,  26  Bow.  iV.,  481. 

§1939.  K  an  assignment  for  the  benefit  of  creditors  u. 
is  executed  by  more  than  one  assignor,  it  must  be 
recorded,  and  a  copy  of  the  inventory  required  by 
section  1936  must  be  filed,  with  the  register,  or  if 
there  is  none,  with  the  clerk,  of  every  county  in 
which  any  of  the  assignors  resided  at  its  date,  or 
in  which  any  of  them,  not  then  residing  in  this 
state,  had  then  a  place  of  business. 

This  provision  is  new. 

5  1940.  An  assignment  for  the  benefit  of  creditors  wfectof 

°  omitting  to 

is  void  against  creditors  of  the  assignor,  and  against  r«(»r^ 
purchasers  firom  him,  if  the  assignment  is  not  re- 
corded, and  the  inventory  required  by  section  1936 
filed,  pursuant  to  section  1938,  within  twenty  days 
after  the  date  of  the  assignment. 

This  section  is  new. 

S  1941.  Where  an  assignment  for  the  benefit  of  AMignineiit 

of  r«M  pro- 
creditors  embraces  real  property,  it  is  subject  to  the  p^^y- 
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provisions  ot  article  lY  of  the  diapter  ou  Beeoiding 
Transfers,  as  well  as  to  those  of  this  Title. 

2SJg^  §  1942.  Within  thirty  days  after  the  date  of  ai 
assignment  for  the  benefit  of  creditors,  the  assignee 
mnst  enter  into  a  bond  to  the  people  of  this  state, 
in  such  amount  as  may  be  fixed  by  the  coanty  judge 
of  the  county  in  which  the  original  inventory  k 
filed,  with  sufficient  sureties,  to  be  approved  by  soA 
judge,  and  conditioned  for  the  faithful  discharge  of 
the  trust,  and  the  due  accounting  for  all  moneyi 
received  by  the  assignee,  which  bond  must  be  filed 
in  the  same  office  with  the  original  inventory. 

Lawa  of  1860,  595,  ch.  348,  §  3. 

ofdupSSa  5  1943.  Until  the  inventory  and  affidavit  leqidied 
•ndcqaver-  ^y  gcctious  1936  aud  1937  have  been  made,  and  the 
assignment  has  been  duly  recorded,  and  the  inventory 
filed,  and  the  assignee  has  given  a  bond  as  required 
by  the  last  section,  an  assignee  for  the  b^ieftt  of 
creditors  has  no  authority  to  dispose  of  the  estate  or 
convert  it  to  the  purposes  of  the  trust 

Lam  of  1860,  eh,  348,  §  3. 

^^  S  1944.  After  one  year  fix)m  the  date  of  an  assign- 
ment for  the  benefit  of  creditors,  the  assignee  may  be 
required,  on  the  petition  of  any  creditor,  to  account 
before  the  county  judge  of  the  coimty  where  the 
accompanying  inventory  was  filed,  in  the  manner 
prescribed  by  the  Oodb  of  Oivil  Pbogeduhe. 

Laws  of  I860,  c^  348,  g  4.    The  mode  of  pcoeeediog ii 
lea  to  be  regulated  by  the  Code  of  Cttil  PBOGBDOft 

2^?  §  1945.  Property  exempt  fipom  execution,  and  in- 
surances upon  the  life  of  the  assignor,  do  not  pass  to 
the  assignee  by  a  general  assignment  for  the  benefit 
of  creditors,  unless  the  instrument  specially  men- 
tions them,  and  declares  an  intention  thi^  they 
should  pass  thereby. 

This  proviikm  It  MW. 
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S  1946.  In  fhe  absence  of  any  proyiaion  in  the  g^i^MBM* 
assignment  to  the  contrary,  an  assi^ee  for  the  bene- 
fit of  creditors  is  entitled  to  the  same  commissions  as 
are  allowed  by  law  to  executors  and  guardians/  but 
the  assignment  cannot  grant  more,  and  may  restrict 
the  commissions  to  a  less  amount,  or  deny  them 
altogether.' 

'  Meacham  v.  Stemes,  9  Fatget  398. 

'Keteltas  v.  Wilson,  36  Barb.,  298;  23  Bow,  iV.,  69; 
Campbell  v.  Woodworth,  24  j^.  F.,  304.  Greater 
compensation  than  executors'  commissions  is  not 
intended  to  be  allowed  (see  Nichols  v,  MoEwen,  17 
M  Z,  22 ;  Halsted  v,  Gordon,  34  Barb.,  422).  A 
creditor  who  receives  an  assignment  of  property 
to  pay  his  own  debt,  and  apply  the  balance  to  the 
other  debts  of  the  assignor,  is  not  (at  least  in 
the  absence  of  a  provision  in  the  assignment),  en- 
titled to  any  commissions  (see  Ireland  v.  Potter,  26 
Eow,  iV.,  175). 

S  1947.  An  assignee  for  the  benefit  of  creditors  ANignees 
is  not  to  be  held  liable  for  his  acts  done  in  good  Foracu 

done  in 

faith  in  the  execution  of  the  trust,  merely  for  the  goodikith. 
reason  that  the  assignment  is  afterward  a^udged 
void. 

Wakeman  v,  Grover,  4  Paige,  23 ;  Ames  v.  Blunt,  5  id,^ 
13;  Barney  V.  Griffin,  4  San^f,  Oh.,  552;  Averill  v. 
Loucks,  6  Barb.,  470 ;  Butler  v.  Stoddard,  7  Paige,  163 ; 
Bostwick  V.  Beizer,  10  Abb,  Pr,,  197 ;  CoUumb  v.  Read, 
24  N,  r.,  505. 

5  1948.  An  assignment  for  the  benefit  of  creditors,  Aiientor 
which  has  been  executed  and  recorded  so  as  to  trans-  neceBwry 

to  modUlea- 

fer  the  property  to  the  assignee,  cannot  afterwards  be  JJS^iit 
canceled  or  modified  by  the  parties  thereto,  without 
the  consent  of  every  creditor  affected  thereby. 

MesBonier  v.  Eauman,  3  Johns,  Ch,,  3 ;  Mills  i;.  Argall,  6 
Paige,  577;  Porter  v.  Williams,  9  K  7,,  142;  Bell  v. 
Holford,  1  Dtter,  68 ;  Sheldon  v.  Smith,  28  Barb,,  593. 

It  seems  advisable  to  insert  here  the  text  of  the  Statute 
of  1860,  from  which  the  foregoing  Title  is  in  good  part 
taken ;  so  that  the  modifications  proposed  may  be  more 
clearly  understood. 

§  1.  Every  convejanoe  or  assignment  made  by  a  ConTmii- 
debtor  or  debtors,  of  his,  her  or  their  estates,  real  or  ^^^  ^ 
personal,  or  both,  in  trust,  to  an  assignee  or  assignees,   ^T  *^ 
for  the  creditors  of  such  debtor  or  debtors,  shall  be  in  Mgod^ 
78 
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IiiTentory 

tobede- 

liTeredto 

OOQDty 

jndga. 


What  to 


tOffiT« 

bond. 


writing,  and  shall  be  duly  acknowledged  before  fin 
offi^r  authorized  to  take  the  acknowledgment  of  deeds, 
and  the  certificate  of  such  acknowledgment  shall  be 
duly  indorsed  upon  such  convejance  or  assignment 
before  the  delivery  thereof  to  the  assignee  or  assignees 
therein  named. 

g  2.  Every  debtor  or  debtors  so  making  an  assign- 
ment  shall  at  the  date  thereof,  or  within  twenty  days 
thereafter,  make  and  deliver  to  the  county  judge  of  the 
county  in  which  such  debtor  or  debtors  resided  at  the 
date  of  such  assignment,  an  inventory  or  schedule  ooa- 
taining : 

1.  A  full  and  true  account  of  all  the  creditors  of 
such  debtor  or  debtors ; 

2.  The  place  of  residence  of  each  creditor,  if  known 
to  such  debtor  or  debtors,  and  if  not  known,  the  fact 
to  be  so  stated; 

3.  The  sum  owing  to  each  creditor,  and  the  nature 
of  each  debt  or  demand,  whether  arising  on  written 
security,  account  or  otherwise; 

4.  The  true  cause  and  consideration  of  such  indebt- 
edness in  each  case,  and  the  place  where  snch  in- 
debtedness arose ; 

6.  A  statement  of  any  existing  judgment,  mortgage, 
collateral  or  other  security  for  the  payment  of  any 
such  debt; 

6.  A  full  and  true  inventory  of  all  such  debtor's 
estate  at  the  date  of  such  assignment,  both  real 
and  personal,  in  law  and  in  equity,  and  the  incum- 
brances existing  thereon,  and  of  all  vouchers  and 
securities  relating  tliereto,  and  the  value  of  such  estate 
according  to  the  best  knowledge  of  such  debtor  or 
debtors. 

*I.  An  affidavit  shall  be  made  by  such  debtor  or 
debtors,  and  annexed  to,  and  delivered  with  such  in- 
ventory or  schedule,  that  the  same  is  in  all  respects 
just  and  true,  according  to  the  best  of  such  debtor  or 
debtors'  knowledge  and  belief. 

§  3.  The  assignee  or  assignees  named  in  any  sudi 
assignment  shall,  within  tliirty  days  after  the  date 
thereof  (and  before  he  shall  have  power  or  authority  to 
sell,  dispose  of,  or  convert  to  the  purposes  of  the  trust, 
any  of  the  assigned  property),  enter  into  a  bond  to  the 
people  of  the  State  of  New  York,  in  an  amount  to 
be  ordered  and  directed  by  the  county  judge  of  the 
county  where  such  debtor  or  debtors  resided  at  the 
date  of  such  assignment,  with  sufficient  sureties  to  be 
approved  of  by  such  judge,  and  conditioned  for  the 
faithflil  discharge  of  the  duties  of  such  assignee  or 
assignees,  and  for  the  due  accounting  for  all  moneys 
received  by  such  assignee  or  assignees,  which  bond 
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shall  be  filed  in  the  countj  derk's  offioe  where  the 
assignment  is  recorded. 

§  4.  After  the  lapse  of  one  jear  fh>ni  the  date  of  Coonty 
snch  assignment,  the  county  judge  of  the  county  where  U^siub^ 
such  inventory  is  filed,  shall,  upon  the  petition  of  any  ^^^^ 
creditor  of  such  debtor  or  debtors,  have  power  to  issue 
a  citation  or  summons,  compelling  such  assignee  or 
assignees  to  appear  before  him,  and  show  cause  why 
an  account  of  the  trust  fund  created  by  any  such 
assignment  shall  not  be  made,  and  to  decree  payment 
of  such  creditor's  just  proportional  part  of  such  fund ; 
and  such  coimty  judge  shall  also  have  the  same  power 
and  jurisdiction  to  compel  such  accounting  as  is  now 
possessed  by  surrogates  in  relation  to  the  estates  of 
deceased  persons;  and  also  power  to  examine  the 
parties  to  such  assignment  and  other  persons  on  oath^ 
in  relation  to  such  assignment  and  accounting,  and  all 
matters  connected  therewith,  and  to  compel  their 
attendance  for  that  purpose ;  and  the  parties  interested 
in  such  accounting  shall  have  the  same  rights  to  appeal 
fh>m  any  order  or  decree  of  such  judge  in  the  premises 
as  is  now  given  from  the  decrees  of  surrogates  in  re- 
lation to  the  accounts  of  executors  and  administrators. 

§  5.  Whenever  any  such  assignee  or  assignees  shall  Duty  of 
omit  or  refuse  to  perform  any  decree  or  order  made    j^^^in 
against  him,  her  or  tliem  by  a  judge  or  court  having  certain 
jurisdiction  to  compel  the  payment  of  any  debt  out  of 
such  trust  fund,  such  county  judge  or  court  may  order 
the  bond  of  such  assignee  or  assignees  to  be  prosecuted 
in  the  name  of  the  people  by  the  district  attorney  of 
the  county  where  the  said  bond  is  filed,  and  shall 
apply  the  moneys  collected  thereon  in  satisfaction  of 
the  debts  of  said  debtor  or  debtors,  in  the  same  man- 
ner  as  the  same  ought  to  have  been  applied  by  such 
assignee  or  assignees. 

g  6.  Every  conveyance  or  assignment  made  by  any  Convey- 
debtor  or  debtors  under  the  provisions  of  this  act,   Jo^re-^* 
shall  be  recorded  in  the  clerk's  oflBce  of  the  county  in  ^jj^  *** 
which  such  debtor  or  debtors  resided  at  the  date  ^^k*8 
thereof;  and  every  inventory  of  the  property  of  such 
debtor  or  debtors  made  under  the  provisions  of  this 
act,  shall  be  filed  in  the  same  office  where  such  assign* 
ment  is  recorded. 

§  7.  This  act  shall  take  effect  immediately. 


offloe. 
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PART  III. 

NUISANCE. 

TrriiB    I.  General  Pnnciples. 
n.  Pablio  Nuisances. 
ILL  Private  Nuisances. 

TITLE  I. 

GENEBAL  PRINCIPLES. 

Beooov  1949.  Nuisance,  what  ; 

1950.  Public  nuisance. 

1951.  Private  nuisance. 

1952.  What  is  not  deemed  a  nnisanoe. 

1953.  Suooessive  owners. 

1954.  Abatement  does  not  preclude  action. 

S  1949.  A  nuisance  consists  in  unlawfully  doing  an  Kniianoei 
act,  or  omitting  to  perform  a  duty,  which  act  or  omis-  ^ 
sion  either : 

1.  Annoys,  injures  or  endangers  the  comfort,  re- 
pose, Jiealth  or  safety  of  others ;  or, 

2.  Offends  decency ;  or, 

3.  Unlawfully  interferes  with,  obstructs,  or  tends  to 
obstruct,  or  renders  dangerous  for  passage,  any  lake, 
or  navigable  river,  bay,  stream,  canal  or  basin,  or 
any  public  park,  square,  street  or  highway ;  or, 

4.  In  any  way  renders  othw  i>ersons  insecure  in 
life,  or  in  the  use  of  property. 

This  definition  corresponds  with  that  given  of  public 
nuisance,  in  the  Penal  Code,  §  430 ;  except  that  it  is 
modified  to  embrace  private  nuisance  also.  Numerous 
authorities  on  the  different  branches  of  the  definition 
are  collected  in  a  note  to  the  section  of  the  Penal  Code 
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referred  to.  See  also  People  v.  Yanderbilt,  26  3^  71, 
287;  25  How.  Pr.,  139;  38  Barb.,  282;  Niagara  Falls 
International  Bridge  Co.  v.  Great  Western  R.  R.  Co., 
39  Barh,,  212. 

S  1950.  A  public  niiisance  is  one  which  affects 
equally  the  rights  of  an  entire  community  or  neigh- 
borhood, although  the  extent  of  the  damage  may  be 
unequal. 

S  1951.  Every  nuisance  not  included  in  the  defini- 
tion of  the  last  section  is  private. 

S  1952.  Nothing  which  is  done  or  maintained  under 
the  express  authority  of  a  statute  can  be  deemed  a 
nuisance. 

Harris  v.  Thompson,  9  Barb.^  350;  Plant  v.  Long  Island 
R.  R.  Co.,  10  id.,  26 ;  Leigh  v.  Westenrelt^  2  Drier, 
618;  WiUiams  v.  N.T.  Central  R.  R.  Co.,  18  Aw*, 
222 ;  compare  Renwick  v.  Morris,  *l  HiU^  575 ;  Clark 
V.  Mayor,  Ac,  of  Sjracuse,  13  Baarl^  32. 

g  1953.  Every  successive  owner  of  property  who 
neglects  to  abate  a  continuing  nuisance  upon,  or  in 
the  use  of,  such  proi)erty,  created  by  a  former  owner, 
is  liable  therefor  in  the  same  manner  as  the  one  who 
first  created  it. 

Brown  v.  Cayuga  &  Susquehanna  R.  R.  Co.,  12  -A?:  F.,  486; 
compare  Terry  v.  Mayor,  Ac,  of  N.  T.,  8  Bosw^  50i. 


S  1954.  The  abatement  of  a  nuisance  does  not 


Abatement 
does  not 

a^n.**      prejudice  the  right  of  any  person  to  recover  damages 


for  its  past  existence. 

Pierce  v.  Dartj  7  Ow.,  609. 


TITLE  II. 

PUBLIC    NUISANCES. 

Ssonoir  1955.  Lapse  of  time  does  not  legalize. 

1956.  Abatement 

1957.  When  notice  is  required. 

1958.  Remedies  for  public  nuisance. 

1959.  Action. 

1960.  How  abated. 
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S1955.  No  lapse  of  time  can  legalize  a  public  upwof 
^  .  *  time  docs 

nuisance,  amounting  to  an  actual  obstruction  of  pub-  iioti«gaii««. 
lie  right. 

Mflls  V.  Hall,  9  Wenci,  316;  Renwick  v.  Morris,  1  BtO, 
375;  3  td.,  621;  Dygert  v.  Schenck,  23  Wend,  446; 
People  V.  Cuoniugham,  1  Den.j  524;  Peckham  v.  Hen- 
derson, 27  Barh,,  207. 

S  1956.  The  remedies  against  a  public  nuisance  Remedtos 

^  for  public 

Are :  DalMtnce. 

1.  Indictment; 

2.  A  civil  action ;  or, 

3.  Abatement. 

g  1957.  The  remedy  by  indictment  is  regulated  by  Ju^<J™«*» 
the  Penal  Code  and  the  Code  op  Criminal  Pbo-  ^^^ 

GEDUBE. 

g  1958.  A  private  person  may  maintain  an  action  Acuon. 
for  a  public  nuisance  if  it  is  specially  injurious  to 
himself,^  but  not  otherwise.' 

'  Pierce  v.  Dart,  7  Cow.,  609. 

•  Davis  V.  Mayor,  &c.,  of  N.  T.,  14  K  F.,  606 ;  Dougherty 
V.  Bunting,  1  Sand/^  1 ;  Myers  v.  Malcolm,  6  HUlf 
292 ;  see  Lansing  v.  Smith,  8  Cow.,  146 ;  4  WencL, 
9 ;  First  Baptist  Church  v.  Schenectady  k  Troy  R. 
R.  Co.,  5  Barb.,  79;  Same  v.  Utica  &  Schenectady 
R.  R.  Co.,  6  id.,  313;  Pierce  v.  Dart,  7  Cow.,  609. 

g  1959.  A  public  nuisance  may  be  abated  by  any  how 
public  body  or  oflScer  authorized  thereto  by  law. 

Thus  a  municipal  corporation  may  abate  a  nuisanoe 
within  its  territorial  limits  (Hart  v.  Mayor,  &a,  of 
Albany,  9  Wend.,  571);  and  boards  of  health  have  a 
similar  authority  in  certain  cases  (see  Laws  of  1850, 
ch.  324;  Reed  v.  People,  1  Park.  Cr.,  481).  The 
powers  of  various  bodies  and  officers  to  act  in  the 
abatement  of  nuisances,  are,  however,  to  be  sought 
in  the  statutes  conferring  them ;  they  are  not  properly 
within  the  scope  of  the  Civil  Code. 

§  1960.  Any  person  may  abate  a  public  nuisance^  id. 
which  is  specially  injurious  to  him,'  by  removing,  or, 
if  necessary,  destroying  the  thing,  which  constitutes 
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the  same,  without  committing  a  breach  of  the  peace, 
or  doing  unnecessary  injury. 

'  2  Bouv.  Instf  5t6 ;  Hart  v.  Major,  Ac,  of  Albany,  9 
Wend,,  571;  3  Paige,  213;  Wetanore  v.  Tiacj,  14 
Wend,,  250. 

'  Brown  v.  Perkins,  12  Law  i2ep.  (K  S,\  98. 


TITLE  III. 


PBIVATE  NUISANCES, 


BonedlM 
fbrpritato 


Whmi 
notice  It 
raqnired. 


Sioizov  1961.  Bemedies  for  private  nuisance. 

1962.  Abatement,  when  allowed. 

1963.  When  notice  is  required. 

S 1961.  The  remedies  against  a  private  nuisance 
are: 

1.  A  dvil  action ;  or, 

2.  Abatement. 

S  1962.  A  person  injured  by  a  private  nuisance 
may  abate  it  by  removing,  or,  if  necessary,  destroy- 
ing the  thing  which  constitutes  the  nuisance,  without 
committing  a  breach  of  the  peace,  or  doing  unneces- 
sary injury. 

S  1963.  Where  a  private  nuisance  results  from  a 
mere  omission  of  the  wrongdoer,  and  cannot  be 
abated  without  entering  upon  his  land,^  reasonable 
notice  must  be  given  to  him  before  entering  to 
abate  it.' 

*  As  in  the  case  of  overhanging  branches  (see  Aiken  v. 

Benedict,  39  Barb,,  400). 
'  See  3  Sharsw,  BlacksL,  6,  and  note  5. 
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TART   IV. 

MAXIMS  OF  JURISPBUDENCE. 

S  1964.  The  maxims  of  jarispmdence  hereinafter 
set  forth  are  intended  not  to  qualify  any  of  the  fore- 
going provisions  of  this  Oode,  bat  to  aid  in  their  jost 
application. 

The  mazimB  given  in  the  text  are  not  meant  to  be  mero 
translations  of  the  Latin  originals  mentioned  in  the 
notes;  but  such  an  explanation  of  them  as  is  supposed 
to  be  most  just  and  consonant  with  our  legal  system. 

It  will  be  observed  that  those  maxims  only  are  presented 
which  have  a  general  application.  Such  maxims  as 
"caveat  emptor,"  "qui  fadt  per  alium,"  Ac.,  which 
apply  to  sales  and  agency,  more  particularly,  and 
others  of  a  like  character,  are  omitted  In  respect  to 
such  it  is  thought  better  to  state  the  proper  rules 
completely  in  the  chapter  of  the  Code  relating  to  the 
particular  topic,  than  to  refer  to  this  Part  for  any 
additional  principles. 

S 1965.  When  the  reason  of  a  mle  ceases,  so 
should  the  rule  itself. 

"  Cessante  ratione  legis  ceftsat  ipsa  lex"  (Cb.  IJiXL  70  5. ; 
JirancJis  Maxims,  68;  Richards  v.  Heather,  1  B.  db 
Aid.,  33). 

The  rule  of  the  English  law  that  a  legacy  from  a  parent 
to  a  child  is  presumed  to  be  satisfied  by  a  snbseqjent 
gift  from  the  parent,  says  Judge  Duer,  is  one  which 
sprang  from  and  was  sustained  by  the  peculiar  policy 
of  tlie  English  law  of  real  property  and  succession, 
and  is  plainly  inconsistent  with  the  spirit  of  the 
American  law  upon  those  subjects.  "  The  reasons  of 
the  doctrine  with  us  have  ceased  to  exist,  and  if  there 
is  any  truth  or  obligatory  force  in  the  maxim,  ceasanU 
ratione  cessat  ipsa  lex,  the  doctrine  has  perished  with 
them  "  (Langdon  v.  Astor*s  Exec^rs,  3  Duer,  667). 

Again,  the  rule  that  the  opinion  of  witnesses  is  not  ad- 
missible, is  "based  upon  the  presumption  that  the 
tribunal  before  which  the  evidence  is  given  is  ai 
enable  of  formhig  a  Judgment  on  the  facts  as  th* 
witness.  When  circumstances  rebut  this  presumption, 
th»  nil*  itstlf  natonlly  oeasM.  OmanU  rotiosit,  IS). 

19 
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Henoe  it  is  that  on  questions  of  science,  ddO,  trader 
or  others  of  the  like  kind,  persons  of  skiU,  or  experts, 
are  permitted  to  give  their  opinions  "  (Dewitt  v.  Bar- 
ley, 9  H  T.J  375).  The  practice  of  granting  injuno- 
tions  to  stay  legal  proceedings  was  founded  upon  the 
inability  of  the  courts  of  law  to  do  full  justice.  The 
union  of  law  and  equity,  under  the  Code  or  Citil 
Pbocedubk,  has  removed  the  ground  of  the  rule,  and 
such  injunctions  are  not  now  to  be  allowed  (Grant  v. 
Quick,  6  Sand{f.f  612).  For  further  illustrations,  aee 
Parks  V.  Jackson,  11  WencL^  442, 456;  Van  Rensselaer 
V.  Smith,  27  Bccrb.,  104^  148 ;  Berley  v.  Rampacher,  5 
Duer,  183,  186;  Tate  v,  Jordan,  3  Abb,  iV.,  392,  394. 

S  1966.  Where  the  reason  is  the  same,  the  role 
should  be  the  same. 

"  Ubi  eadem  ratio  ibi  idem  jus  "  (Cb.  Litt,  10  a.;  Braneh'i 
Max.^  64).  Thus  it  was  long  the  settled  rule  respecting 
a  writing  under  seal  that  a  material  alteration  of  it  by 
the  obligee  rendered  the  instrument  void  (Pigot^s 
Case,  11  Cb.  Bep.,  27;  Davidson  v.  Cooper,  II  M.  di 
W.J  799).  The  obvious  reason  of  the  rule  existed  as 
well  in  the  case  of  an  instrument  not  sealed,  and  the 
rule  was  therefore  applied  to  bills  of  exchange  and 
promissory  notes  (Master  v.  Miller,  4  7!  /ZL,  320;  2  H, 
Bl,  140),  and  other  mercantile  contracts,  not  negotiable 
(Powell  V.  Divett,  13  East,  29;  Davidson  v.  Cooper,  II 
M.  dk  TT.,  778).  So  in  Hood  v.  Manhattan  Fire  Ins. 
Ca  (U  iV:  r.,  532,  543),  the  law  of  fixtures  was  re- 
ferred to,  upon  the  strengtli  of  tliis  maxim,  for  the 
purpose  of  determining  whether  certain  timber,  io. 
tended  to  form  part  of  a  vessel,  was  covered  by  an 
insurance  upon  the  vessel  See  also  Graves  v.  Berdao, 
26  N,  7.,  498,  500. 

S  1967.  One  must  not  change  his  purpose  to  the 
injury  erf  another. 

"Nemo  potest  mutare  consilium  suum  in  alterius  injuriam  ** 
(Dt^.,  50,  17,  75).  The  spirit  and  application  of  this 
maxim  ara  examined  by  Chancellor  Kbkt,  in  Dash  v. 
Van  Eleeck,  7  Johns.,  54,  with  special  reference  to 
retroactive  statutes.  In  Bonati  v.  Welsch  (24  J\r  71, 
157,  162),  it  was  held,  partly  upon  the  authori^  of 
this  maxim,  that  a  husband*s  change  of  domicUe  did 
not  affect  the  rights  of  property  which  his  wifo  ac- 
quired at  her  marriage  by  the  law  of  the  place  wher* 
they  were  married. 

S 1968.  Any  one  may  waive  the  advantage  of  a 
law  intended  solely  for  his  benefit*    But  a  law 


Digitized  by  VjOOQIC 


OF  THE  STATE  OP  NEW  YORK.  627 

established  for  a  public  reason  cannot  be  contra- 
vened by  a  private  agreement. 

*"Quilibet  potest  renunciare  juri  pro  86  introducto'' 
(Branches  Max,^  309).  Compare  "Modus  et  con* 
ventio  vincunt  legem."  Upon  this  principle,  one 
may  omit  to  plead  his  infancy  or  other  disability, 
or  the  statute  of  limitations,  or  time  of  prescrip- 
tion, in  avoidance  of  his  obligations,  or  may  waive 
notice  of  the  dishonor  by  a  prior  party  of  a  bill 
or  note  (Conkling  v.  King,  10  N.  K,  446 ;  and 
see  Buck  v.  Burk,  18  ^.  F.,  341).  One  may  also^ 
upon  the  same  principle,  waive  a  statutory  right 
(Tombs  V.  Rochester  &  S.  R.  R.  Co.,  6  Barb.^  83 ; 
Buel  V.  Trustees,  Ac,  3  N.  K,  197),  or  a  constitu- 
tional provision  made  for  his  benefit,  as,  for  example, 
tlie  right  of  trial  by  jury  (Leo  v.  Tillotson,  24  Wend.f 
337 ;  People  v.  Murray,  6  ffiU,  468 ;  Baker  v.  Bra- 
man,  Q  id,,  48 ;  and  see  People  t;.  Van  Rensselaer, 
d  K.  r.,  333;  People  v.  Rathbun,  21  Wend.,  642; 
Atkins  V.  Kinman,  20  Wend.,  241,  248;  United 
States  V.  Wyngall,  5  id,  16,  20;  Stephens  v.  People, 
19  iV:  r,  549 ;  Wells  v.  N.  Y.  Central  R.  R.  Co.,  24  K 
T,  181,  194;  Allen  v.  Jaquish,  21  Wend,,  628,  631; 
Baker  v.  Hoag,  7  Barb.,  113, 117 ;  Allen  v.  Merchants' 
Bank,  22  Wtnd.,  215,  233). 

■  **  Privatorum  conventio  juri  publico  non  derogat"  {Dig.^ 
50,  17,  45).  "Jus  publicum  privatorum  pactis  mutari 
non  potest"  (Papinian).  Tliough  individuals  may 
generally  waive  provisions  which  the  law  prescribes 
for  their  advantage  or  protection,  yet  their  private 
compacts  cannot  be  permitted  either  to  render  that 
just  or  sufficient  between  themselves  which  the  law 
declares  essentially  unjust  or  insufficient,  or  to  injure 
the  legal  rights  of  others,  or  to  impair  the  integrity 
of  a  rule,  the  strict  maintenance  of  which  is  neces- 
sary to  the  common  welfare.  The  principle  of  this 
maxim  has  forbidden,  in  our  law,  marriage  brocage 
bonds ;  undiie  restraint  of  trade  (see  §  833),  or  of 
marriage  (see  §  836);  a  seaman's  insurance  of  his 
wages ;  an  agreement  to  waive  a  claim  arising  from 
the  fraud  of  one  of  two  contracting  parties  (see 
§  828) ;  a  mortgagor's  covenant  with  a  mortgagee  not 
to  enforce  his  equitable  right  of  redemption,  an 
agreement  to  waive  the  benefit  of  the  exemption 
laws,  Ac.  (See  Kneetle  v.  Newcomb,  22  K.  7.,  249; 
Mann  v,  Herkimer  County  Ins.  O).,  4  HiU,  192).  So^ 
in  a  capital  case,  a  prisoner  cannot  waive  trial  by  a 
jury  of  twelve  men  (Canoemi  v.  People^  18  If,  7^ 
128;  1  Abb.  Pr.,  2n). 
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S  1969.  One  must  80  use  his  own  rights  as  not  to 
infrmge  upon  the  rights  of  another. 

"Sio  utere  tuo  ut  alienum  noD  Uedas"  (9  Ch.  B^^  59; 
Branch's  Max.,  160).  See  also  Piatt  v.  Johnson,  15 
John8.y  213,  215;  Baptist  Church  of  Schenectady  v. 
Schenectady  &  Troy  R.  R.  Co.,  6  Barb,,  83;  Lasala  9. 
Holbrook,  4:  Paige,  71;  Van  Hoesen  v.  Coventry,  10 
Barb.,  521;  Ellis  v.  Duncan,  21  Barb.,  203;  Ferrandv. 
Marshall,  21  Barb.,  420,  422;  Carhart  v.  Auburn  Gas- 
light Co.,  22  Barb.,  301,  310;  Aikin  v.  Western  R.  R. 
Co.,  20  N.  7.,  382;  Rogers  v.  Parker,  31  Barb.,  454). 
"  The  principle  of  this  maxim  is  a  sound  and  beneficial 
one.  It  implies  what  the  law  asserts,  that  all  men  haye 
equal  rights  before  tlie  law  "  (Carhart  v.  Auburn  Gas 
Co.,  22  Barb.,  307).  Though  the  proprietor  of  land 
bordering  upon  a  stream  may  use  the  water  for  his 
own  purposes  he  may  not  in  any  way  infringe  upon 
the  rights  of  those  above  him,  as  for  example  by 
checking  the  flow  of  the  stream;  nor  the  rights  of 
those  below  him  by  diminishing  the  volume  or  injuring 
the  quality  of  the  water.  The  maxim  is  very  fre- 
quently invoked  and  applied  m  cases  of  nuisance ;  for 
though  a  man  may  generally  use  his  own  land  as  he 
pleases,  he  may  not  erect  upon  it  a  nuisance  to  the 
annoyance  of  his  neighbor  (Hay  v.  Cohoes  Co^  2  K. 
r.,  161;  Brown  v.  Cayuga  &  S.  R.  Co.,  12  N.  Y.,  494). 
'^Acts  may  be  harmless  in  themselves  so  long  aa 
they  injure  no  one,  but  the  consequences  of  acts  oflen 
give  character  to  the  acts  themselves"  (Van  Pelt  v. 
ilcGraw,  4  N,  7.,  43).  The  rule  is  not  however  to  be 
applied  without  limitation.  It  extends  to  all  damages 
for  which  the  law  gives  redress,  but  no  further.  If 
applied  literally,  it  would  deprive  us,  to  a  great  extent 
of  the  legitimate  use  of  our  property,  and  impair,  if 
not  destroy  its  value  (Hentz  v.  Long  Island  R  R.  Co., 
13  Barb.,  658;  PUley  v.  Clarke,  2  Barb^  272).  In 
general  a  mau  may  use  his  property  as  he  pleases  for 
all  purposes  to  which  such  property  is  usually  applied, 
without  being  answerable  for  consequences,  if  he 
exercises  proper  care  and  skill  to  prevent  any  un- 
necessary injury  to  others  (Fisher  v.  Clark,  41  Barb.^ 
329).  No  one  is  liable  in  damages  for  the  reasonable 
exercise  of  a  right,  when  it  is  accompanied  by  a  cau- 
tious regard  for  the  rights  of  others,  if  the  act  is  not 
done  maliciously,  and  when  there  is  no  just  ground  for 
the  charge  of  negligence,  or  unskillfUlness  (Panton  v. 
Holland,  17  Johns.,  92). 

S  1970.  He  who  consents  to  au  act  is  not  wronged 
by  it. 
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"Yoleiiti  non  fit  injuria"  {Braetonj  fol.  18;  BrancfC$ 
Max,,  127;  Hartfield  v.  Roper,  21  Wend,,  620;  Gorwin 
V.  N.  Y.  &  Erie  R.  R.  Co.,  13  N.  F.,  49;  Lyon  v.  TaU- 
madge,  1  Johns.  Ck,  187;  Palmer  v.  Lord,  6  Johns. 
CK  101 ;  Lemmon  v.  People,  20  N.  F.,  628).  "Nulla 
injuria  est  qu»  in  volentem  fiat "  {Dig,,  47,  10,  1,  6). 
A  husband  who  connives  at  the  adultery  of  his  wife 
lias  no  right  to  a  divorce  on  the  ground  of  her  infl- 
delity  (Forster  v.  Forster,  1  Eagg.  Con.,  144).  A 
father  who  connives  at  his  daughter's  seduction  cannot 
recover  damages  therefor  (Seagar  v.  Sligerland,  2 
CaineSf  219).  One  who  consents  to  the  stowage  of  his 
goods  upon  the  deck  of  a  ship,  can  maintain  no  action 
for  a  wrongful  stowage  of  them  (Qould  v.  Oliver,  2 
ScoU  K.  R,  257).  One  who  voluntarily  pays  a  just 
debt  contracted  during  his  infancy,  or  barred  by  the 
statute  of  limitations,  has  no  right  to  repayment  of  the 
money  (see  Bates  v.  N.  Y.  Ins.  Co.,  3  Johns.  Cos., 
240).  This  rule  is  only  applied  where  the  party  had 
freedom  iu  exercismg  his  will  (Harmony  v.  Bingham, 
12  N.  r.,  109;  see  ahio  Moulton  v.  Bennett,  18  WauL, 
588). 

S  1971.  Acqaiescenoe  iu  error  takes  away  the  right 
of  objectiog  to  it 

**  Consensus  ioUit  emrem,  is  a  maxim  of  the  oomnM>n  law 
and  the  dictate  of  common  sense  "  (Rogers  v.  Cruger, 
7  Johns.,  611).  Upon  the  prhidple  of  this  maxim  rests 
an  important  branch  of  the  doctrine  of  waiver.  An 
irregularity  in  the  service  of  a  paper  in  a  cause,  is 
generally  waived  by  retaming  and  acting  upon  it 
(Georgia  Lumber  Co.  v.  Strong,  3  Eow.  Pr.,  246).  A 
Toiuntary  and  general  appearance  in  an  action  is  a 
waiver  of  all  defects  in  the  summons  or  other  process 
(Webb  V,  Mott,  6  How.  Pr.,  440;  and  Yates  v.  Russell, 
17  Johns.,  461).  See  further  illustrations  of  the  rule, 
in  Watkins  v.  Weaver,  10  Jofms.,  107,  108;  Parrington 
V.  HambUn,  12  WencL,  212,  213. 

S  1972.  No  one  can  take  advantage  of  his  own 
wrong. 

"  Nullus  commodum  capere  potest  de  injuria  sua  propria." 
This  is  a  rule  of  sucli  bindmg  force  as  to  be  held  ob- 
ligatory against  the  wrongdoer,  even  as  between 
himself  and  one  cognizant  or  participant  of  the 
wrong.  If  one,  for  the  purpose  of  defrauding  his 
creditors,  conveys  his  property  to  another,  he  cannot 
set  up  the  fraud  to  avoid  the  deed  as  between  himself 
and  his  accomplice  (Jackson  v  Garnsey,  16  Johns^ 
189;  Safford  v.  Wyckoff,  4  EUl,  457.  See  Moore  v. 
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Llviogston,  28  Barh.,  543;  l^  Eno,  Pr^  11;  FordfL 
Harrington,  16  ^V.  7.,  285).  So  when  performance  of 
a  condition  is  rendered  impossible  by  the  act  of  the 
obligee,  tlie  obligor  incurs  no  penalty  (Cam.  Dig^ 
Condition,  D.  1;  see  §  727). 

g  1973.  He  who  has  fraudulently  dispossessed  him- 
self of  a  thiug  may  be  treated  as  if  he  still  had 
possession. 

"  Qui  dolo  desierit  possidere,  pro  possidento  damnator." 
On  tliis  principle,  an  action  for  the  possession  of  spe- 
cific chattels  maj  be  maintained  against  a  defendant 
who  wrongfully  parted  with  their  possession  before  the 
action  was  brought  (Nichols  v.  Michael,  23  N,  T^ 
267). 

§  1974.  He  who  can  and  does  not  forbid  that 
which  is  done  on  his  behalf,  is  deemed  to  have 
bidden  it. 

**  Semper  qui  non  prohibet  pro  se  interrenire  mandaxe 
croditur." 

5  1975.  Ko  one  should  suffer  by  the  act  of  another. 

"Kes  inter  alios  acta  alter!  nooere  non  debet  **  (see 
Gelston  v.  Hoyt,  13  Johna^  361,  381 ;  Sweet  v,  Barney, 
23  N.  r,  336,  341;  Langdon  v.  Astor,  16  N.  K,  9, 
31).  The  principle  of  this  perhaps  most  important  and 
useful  of  the  maxims  relatmg  to  the  law  of  eridenoe^ 
forbids  in  general  (for  necessity  has  introduoed  ecNQoe 
exceptions  to  the  rule),  that  any  one  shall  be  bousd 
by  acts  or  conduct  of  others,  to  which,  neither  in  fiict 
nor  in  law,  he  was  party  or  privy.  It  is  illustrated  by 
the  rules  respecting  dechurations  and  private  memo- 
randa of  third  persons ;  and  respecting  the  effect  of 
judgments,  to  which  one  ia  altogether  a  straogw 
{BrooirCi  Maxims^  432). 

S  1976.  He  who  takes  the  benefit  must  bear  the 
burden. 

^  Qui  sentit  commodum,  sentire  debet  et  onus  "  (Paine  c 
Bonney,  6  Abb.  Pr^  106;  Frost  v.  Saratoga  Ins,  Co.,  5 
DeniOj  158;  Bartlett  v,  Orozier,  17  Johns.f  453;  Hen- 
dricks  V.  Judah,  2  C%ti.,  25,  28;  United  Ins.  Ca  v. 
Bobinson,  id.,  280,  288 ;  Matter  of  Mayor,  Ac.,  of  New 
Tork,  11  Johns.,  771).  One  who  takes  an  estate  ia 
land  and  enjoys  the  benefits  resulting  from  Iiis  titk^ 
must  bear  the  burdens  of  the  incumbrances  upon  the 
land  and  of  the  covenants  that  run  with  it  (Denmnn  v. 
Prince,  40  J%ir&.,  213;  Yerplanck  v.  Wright,  23  WomL, 
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606;  Priestly  v.  Foulds,  2  ScoU  If,  i?.,  225).  The 
right  of  a  partner  to  sbare  tho  profits  of  the  partner* 
ship  business  is  justly  coupled  with  a  corresponding 
liability  for  its  debts. 

S  1977.  One  who  grants  a  thing  is  presumed  to 
grant  also  whatever  is  essential  to  its  use. 

"Cuicunque  aliquis  quid  concedit^  concedere  videtur  et  id 
sine  quo  res  ipsa  esse  non  potest "  (see  Sterricker  v. 
Dickinson,  9  Barb.^  518;  Troup  v.  Hurlbut,  10  id.,  359; 
People  V.  HickSf  15  id,  160;  Seymour  v.  Canandaigua, 
Ac,  R.  R.  Co.,  25  id,,  310).  The  grant  of  a  piece  of 
land,  surrounded  by  other  laud  of  the  grantor,  grants 
also  by  implication  the  right  of  a  convenient  way  over 
such  other  land.  The  grant  of  a  corporate  franchise 
implies  a  grant  to  make  by-laws,  and  to  exercise  all 
other  powers  which  are  necessary  for  effectuating  the 
object  of  the  charter. 

S  1978.  For  every  wrong  there  is  a  remedy. 

"Ubi  jus,  ibi  remedium"  (Johnstone  v.  Sutton,  I  T,  R^ 
812).  Every  wrongful  invasion  of  a  right  imports 
injury  and  damage,  though  there  be  no  pecuniary  loss, 
and  entitles  the  person  injured  to  redress  (Ashby  v. 
White,  2  Ld,  Baym.,  953;  and  see  Qreen  v.. Hudson 
Eiver  R.  R.  Co.,  28  Barb.,  9,  10).  By  reference  to  this 
principle  an  action  for  slander  to  title  of  personal 
property  has  recently  been  sustamed  (Like  v.  McKln- 
stry,  41  Barb.,  186). 

5  1979.  Between  those  who  are  equally  in  the  right, 
or  equally  in  the  wrong,  the  law  does  not  interpose. 

"In  ssquali  jure  melior  est  conditio  possidentis"  (Ontario 
Bank  v.  Worthington,  12  Wend.,  601 ;  M'Laughlin  v. 
Waite,  9  C(no.,  674;  Graves  v.  Delaplaine,  14  Johns^ 
159).  "  In  pari  deUcto  potior  est  conditio  defendentis  ** 
(see  Peck  v.  Burr,  10  N.  F.,  294;  Tracy  v.  Talmage, 
14  N.  T.,  162,  181,  216;  Candee  v.  Lord,  2  N.  Y.,  269, 
276;  Meech  v.  Stoner,  19  N.  Y.,  28;  Bennett  v.  Ameri- 
can  Art  Union,  5  Sandf.,  631 ;  Schroeppel  v.  Coming, 
5Iknio,  241;  NelUs  v.  Clark,  20  Wend.,  28;  4  ITiU; 
436 ;  Perkins  v.  Savage,  15  id.,  415 ;  Westfall  v.  Jones, 
23  Barb.,  12;  Vischer  v.  Yates,  11  Johns.,  26).  In 
case  of  illegal  contracts,  says  Stobt,  or  in  those  in 
which  one  party  has  placed  property  in  the  hands  of 
another  for  illegal  purposes,  as  for  smuggling,  if  the 
latter  refuses  to  account  for  the  proceeds,  and  fraudu- 
lently or  unjustly  withholds  them,  the  former  must 
bear  his  loss,  for  in  pari  delicto,  Ac  {Eq.  Jur.,  §§  61, 
298;  Story  on  Ag.,  g  198).    So  when  there  is  equal 
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equify,  the  defendant  has  as  strong  a  daim  to  the  pro- 
tectioQ  of  a  oourt  of  equity  for  his  title,  as  the  plain- 
tiff has  to  its  assistance  in  order  to  assert  his  title,  and 
the  court  will  not  interpose  on  either  side.  But  where 
there  is  a  great  preponderance  of  wrong  upon  one 
side,  as  in  cases  of  usury,  or  where  one  party  violates 
a  confidence  as  well  as  a  provision  of  law,  the  injured 
party,  although  not  free  from  blame,  Inay  have  redrea 
(Ford  V.  Harrington,  16  M  F.,  286). 

§  1980.  Between  rights  otherwise  equal,  the  earliest 
is  preferred. 

"  Qui  prior  est  in  tempore  potior  est  in  jure  "  (see  Muir 
V.  Schenck,  3  Hill,  228 ;  Poillon  v.  Martin,  1  Sandf.  Ch^ 
678;  Watson  v.  Le  Row,  6  Barb.^  485;  Weaver  v. 
Toogood,  1  id,  241 ;  Lynch  v.  Utica  Ins.  Co^  18  Wend^ 
253,  256;  Berry  v.  Mut.  Ins.  Co.,  2  Johtu.  Ch^  608; 
Truscott  V.  King,  6  BarK^  351 ;  Seymour  v.  Wilson, 
16  J5orft.,  299;  Warner  v.  Blakeman,  36  Barb.,  520; 
Hertellv.  Bogert,  10  Faige^  60;  Embree  v.  Hanna,  5 
Johns.,  103;  Wilkes  v.  Harper,  2  Barb.  C%.,  354; 
Cherry  v.  Monroe,  id,  618).  This  principle  makes  the 
foundation  of  all  original  titles  to  lands  both  by  private 
and  by  public  law;  the  first  occupant  acquires  the  first 
right  The  maxim  applies  also  in  cases  of  mortgages, 
attachments,  executions  and  otlier  liens  attaching  upon 
property  either  by  the  agreement  of  parties  or  by  the 
operation  of  law. 

S  1981.  No  man  is  responsible  for  that  which  no 
man  can  control. 

^  Actus  Dei  fadt  nemini  h^'uriauL"  This  is  a  maxim  of 
the  common  law  with  regard  to  obligations  created 
merely  by  operation  of  law.  But  it  has  not  been  con- 
sidered applicable  to  contracts  (Tompkins  v.  Dudley, 
26  K  7.,  ITO;  Harmony  v.  Bingham,  12  ^  K,  99; 
Brown  v.  Royal  Ins.  Co.,  I  EL  dk  EL,  863).  The 
commissioners  have  proposed,  howeyer,  to  extend  this 
principle  to  contracts  (see  §72*7). 

S  1982.  The  law  helps  the  vigilant,  before  those 
who  sleep  on  their  rights. 

"  Vigilantibus,  non  dormientibus,  leges  subyeniunt "  (Toole 
V.  Cook,  16  How.  Pr.,  144).  Thus  the  law  may  deny 
relief  to  one  who  has  long  and  negligently  delayed  to 
file  a  bill  for  specific  performance  (Milwood  v.  Earl  of 
Thanet,  5  Few.,  720 ;  Alley  v.  Duchamps,  13  Fes.,  228). 
So  in  the  spirit  of  this  maxim  the  statute  of  limita- 
tious  prescribes  definite  periods,  ailer  the  expiration  of 
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whidi  the  law  will  reftue  its  aid,  however  dear  maj 
be  the  right  of  the  partjr  claiming  it,  or  the  wrong  of 
hia  opponent  See,  for  other  illustrationa,  Smedburg  v. 
More,  26  Wend.,  238,  247 ;  HaziU  v.  Dunham,  1  IfaO, 
656,  658;  Bruen  v.  Hone,  2  Barb^  686, 696;  Taylor  v. 
Fleet,  4  id.,  96,  103 ;  Bench  v.  Sheldon,  14  id,  66,  71 ; 
Munn  V.  WorralL  16  id,  221,  232;  Voorheea  v.  Sey- 
mour, 26  id,  669,  683 ;  Fanning  v.  Dunham,  5  Johns. 
CK,  122,  145 ;  Story  Eq,  Jar.,  %  629. 

S  1983.  The  law  respects  form  less  than  substance. 

Frand^  Maxims,  No.  13.  On  this  principle  the  law 
grants  relief  to  one  who  has  omitted  to  perform  an 
obligation  at  a  time  specified  by  the  contract,  when  il 
is  evident  that  punctual  performance  was  not  an  essen- 
tial element  of  the  agreement  (AdariM?  Equity,  88).  So 
it  declares  sufficient  certain  defectiye  executions  of 
powers;  and  the  want  of  a  seal,  or  of  witnesses,  or  of  a 
signature,  or  defects  in  the  limitations  of  the  estate  or 
interest,  may  sometimes  be  aided.  In  the  same  spirit 
the  law  upholds  in  certain  cases  the  defectiye  perform- 
ance of  conditions  (Story  Eq.  Jur.,  §  97  ;  Spaulding  v. 
Hallenbeck,  39  Barb.,  78;  Clute  v.  Robison,  2  Johns., 
695,  614;  Popham  v.  Bampfield,  1  Vem.,  79;  IVancis^ 
Maxims,  60).  So  it  will  mitigate  the  damages  which 
by  a  strict  interpretation  of  a  contract  a  party  thereto 
might  recover,  if  it  operates  oppressively  (Skinner  v. 
White,  17  Johns.,  357).  '*Qui  hsret  in  liters,  hseret  in 
oortice,"  is  a  maxim  to  the  same  effect,  often  cited  with 
approval  (Wadsworth  v.  Thomas,  7  Barb.,  449 ;  Ayles- 
worth  V.  Brown,  10  id,  167 ;  Watervliet  Turnpike  Co. 
V.  M'Kfian,  6  HiO,  620;  Leavitt  v.  Fisher,  4  Duer,  23; 
Langdon  v.  Astor,  3  idL,  601 ;  Jackson  v.  Housel,  17 
Johns^  284;  Pillow  v.  Bushnell,  4  Bow.  iV.,  12). 

S  1984.  That  which  ought  to  have  been  done,  is  to 
be  regarded  as  done,  in  favor  of  him  to  whom,  and 
against  him  from  whom,  performance  is  due. 

Thus  an  agreement  for  a  valuable  consideration  will  be 
treated  as  actually  executed  from  the  period  when  it 
ought  to  have  been  performed  in  favor  of  a  person  en- 
titled to  insist  on  its  performance.  On  this  principle 
money  agreed  or  devised  to  be  laid  out  in  land,  will 
be  treated  as  real  estate;  and  land  contracted  or 
devised  to  be  sold  will  be  treated  as  money  {Story  Eq. 
Jur.,  §  64,  ^;  Adams'  Equity,  74).  See,  for  other  illus- 
trations of  the  maxim,  Burch  v.  Newberry,  1  Barb., 
648,  664;  Hasbrouck  v.  Paddock,  1  td,  635;  Craig  v. 
Leslie,  3  Wheat,  663;  Rosevelt  v.  Bank  of  IHagaro, 
JSbpA^  683. 
80 


Digitized  by  VjOOQIC 


684  THE  CIVIL  CODE 

S  1986.  That  which  does  not  appear  to  exist  is  to 
be  regarded  as  if  it  did  not  exist. 

"  De  noQ  apparentibus  et  *de  non  existentibuB  eadem  est 
ratio"  (Jolmson  v.  Stagg,  2  Johns^  6 Id).  Thus  upon 
a  special  verdict  a  court  will  not  assume  a  fact  not 
stated  in  it,  nor  draw  inferences  of  facts  necessary'  for 
the  determination  of  tlie  case,  from  other  stateinc^ti 
therein  (Tanerd  v.  Christy,  12  if.  <fe  TT.,  316;  Jenksv. 
Hallet^  1  Caines^  60).  If  a  notice  of  dishonor  is  good 
upon  its  face,  the  court  will  not  entertain  an  objection 
founded  upon  the  possible  existence  of  another  not«^ 
not  shown  to  exist  (Youngs  v.  Lee,  12  Ni  T^  5M; 
Cook  V.  Liiclideld,  5  Sand/.,  330,  340). 

"  Quod  non  apparet,  non  est "  (Yates  v.  People,  6  Jokns^ 
505). 

S  1986.  The  law  never  requires  impossibilities. 

"Lex  non  cogit  ad  impossibilia"  {Co.  Litt.,  2.^1,  5.; 
Schroeder  v.  Hudson  Riv.  B.  R.  Co.,  5  Jhter,  62). 
"Impotentia  excusat  legem"  (Jackson  v,  Sellick,  8 
Johns.,  271;  Jackson  v,  Johnson,  5  Cow.,  103).  If  an 
estate  is  granted  upon  a  condition  subsequent  which  is 
essentially  impossible,  the  condition  is  void,  and  the 
estate  is  absolute  (2  Blacks.  Com.,  186).  If  perform* 
ance  of  the  condition  of  a  bond  is  rendered  hnpoesible 
by  tUe  act  of  tho  obligee,  the  obligor  is  excused 
(Holmes  v.  Guppy,  3  M.  &  W.,  389).  But,  except  in 
certain  -special  cases,  the  law  does  not  excuse  the  non- 
performance of  impossibilities  which  one  has  express!/ 
undertaken  to  perform. 

S  1987.  The  law  neither  does  nor  requires  idle 
acts. 

"  Lex  non  cogit  ad  yana  seu  inutilia  "  (Boot  v.  Franklin, 
3  Johns.,  210).  "  Lex  nil  fhistra  facit."  It  is  a  settled 
prindple,  says  Chancellor  Kekt,  that  a  court  will  not 
undertake  to  exercise  a  power,  unless  it  can  exercise  it 
to  some  purpose  (Hundngton  v.  NicoU,  3  Johns.,  6d^ 
It  will,  for  example,  refuse  a  writ  of  mandamus,  if  it 
is  manifest  that  it  must  be  vain  and  fruitless,  or  can* 
not  have  a  beneficial  effect  (People  o.  Superrisors  of 
Greene,  12  Barb.,  222;  People  v.  Tremam,  29  Bart, 
96;  17  Mow.  Pr.,  142).  Nor,  on  the  principle  of  this 
maxim,  will  the  law  require  individuals  to  bring  suits 
or  do  other  acts  which  will  be  fruitless  (Loomis  «. 
Tift,  16  Barb.,  644).  A  demand  is  excused,  when 
compliance  therewith  is  impossible  (Schroeder  v.  Hud- 
ion  B.  B.  R.  Co.,  5  jDner,  62). 

S 1988.  The  law  disregards  trifles. 
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"De  minimis  non  curat  lex.  Nimia  subtiltas  in  jure 
reprobatur.  Bona}  fidei  non  convenit  de  apicibus  juris 
disputare"  {UlpiaUj  Dig.,  17,  1,  29;  see  Shipman  v, 
Shafer,  14  Abb.  Pr.,  466 ;  Matter  of  Empire  City  Bank, 
18  ^.  T.J  218).  The  law  will  not  deprive  one  of  all 
compensation  on  account  of  uniutentional  and  unim- 
portant variations  from  the  terms  of  his  agreement 
(Smith  V.  Gugerty,  4  BarK^  621).  Nor  will  a  court 
restrain  by  injunction  the  publication  of  a  solitary 
letter,  having  neither  actual  value  nor  Uterary  merit, 
the  publication  of  which  would  not  bo  productive 
of  injury  nor  offend  the  most  delicate  sensibility 
(Woolsey  v.  Judd,  4  Duer^  599);  nor  a  trespass  of 
a  trifling  character  (Marshall  v.  Peters,  12  Sow,  Pr.j 
223).  Where  a  redeeming  creditor  had  paid  a  few 
cents  too  little  to  the  sheriflT,  the  redemption  was  sus- 
tained upon  the  authority  of  this  maxim  (Ex  part6 
Becker,  4  ffiUj  615;  Hall  v.  Fisher,  9  Barb.,  29).  So 
the  Court  of  Appeals  refused  to  reverse  a  judgment  for 
tlic  defendant,  which  should  have  been  in  favor  of  the 
plaintiff  for  six  cents  damages,  but  with  costs  to  the 
defendant  (M'Conihe  v.  N.  Y\  k  Erie  B.  B.  Co.,  20  K 
T.,  498).  But  tills  maxim  never  applies  to  the  case  of 
a  positive  and  wrongful  invasion  of  a  right  (Seneca 
Bead  Co.  v.  Auburn,  Ac,  R.  R.  Co.,  6  BiU,  170;  EUi- 
cottville,  &C.,  Plankroad  Co.  v,  Buffalo,  &&,  B.  B.  Co., 
20  Barb.,  651). 

%  1989.  Particular  expressions  qualify  those  whicli 
are  general. 

"In  toto  jure  generi  per  speciem  derogatur  et  iUud  pol- 
tissimum  habetur  quod  ad  speciem  directum  est "  (see 
Piatt  V.  Lett,  17  K  F.,  478). 

S  1990.  Gontemi>oraneous  exposition  is  in  general 
the  best 

"Contemporanea  expositio  est  optima  et  fortissima  in 
lege.^  In  construing  a  statute,  great  regard  should  be 
paid  to  tho  opinion  in  respect  to  it,  entertained  by  per* 
sons  learned  in  the  law,  at  the  time  of  its  passage 
(Sedgvjick  Stat  ds  Const  Law,  251;  Dwarria,  662). 
'*  A  contemporaneous  is  generally  the  best  constniction 
of  a  statute.  It  gives  the  sense  of  a  community  of 
the  terms  made  use  of  by  a  legislature.  If  there  is 
ambiguity  in  the  language,  the  understandbg  and 
application  of  it,  when  the  statute  first  came  into 
operation,  sanctioned  by  long  acquiescence  on  the  part 
of  the  legiskture  and  judicial  tribunals,  is  the  strongest 
evidence  that  it  lias  been  rightly  explained  in  practice. 
A  oonstruction  under  auch  circumstance!  becomes 
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established  law"  (Packard  v.  Richardson,  17  Mosb^ 
143;  Curtis  v.  Leavitt,  15  K.  T.,  217).  "A  contempo- 
raneous exposition,  even  of  the  €k)n8titution  of  the 
United  States,  practiced  and  aoquiesoed  in  for  a  period 
of  years,  fixes  the  construction"  (4  Kent  Com^  466, 

%  1991.  The  greater  contains  the  less. 

"  Omne  majus  continet  in  se  minus.  In  eo  quod  plus  est 
semper  inest  et  minus  (Dig^  60, 17, 1 10).  "  Non  debet 
cui  plus  licet  Quod  minus  est  non  lloere"  {Utpian 
Golhofredij  Beg.  Juris,  Compare  I>ig.t  60,  17,  26-37). 
"Omnc  majus  in  se  minus  complectitur "  (Kip  v. 
Brigham,  6  Johns. ^  157). 

One  makes  a  good  tender  of  a  debt  due  when  he  tenders 
in  due  form  more  than  he  is  bound  to  paj  (Wade's 
Case,  6  Co.  Rep.^  115;  Hubbard  v.  Chenango  Bank,  8 
Cow,^  101;  Dean  v.  James,  ^  B.  &  Ad.,  646);  and  so 
acts  are  valid  if,  having  permission  tado  several  thinga 
for  his  own  benefit,  a  party  does  some  of  them  (Isher^ 
wood  V.  Oldknow,  3  K  dk  Sclw,,  392),  or  i^  as  tho 
agent  of  another,  he  does  less  than  his  power  author- 
izes him  to  do  {Story  Agency,  §  172). 

A  power  to  sell  an  estate  includes  a  power  to  transfer  a 
a  limited  interest  (Williams  v.  Woodard,  %  Wend^ 
492). 

But  where  a  statute,  authorizing  special  prooeedingt^ 
directs  eighteen  jurors  to  be  summoned,  this  maxim 
does  not  justify  the  summoning  of  twenty  (Farringtoii 
V.  Morgan,  20  Wend.,  207). 

S  1992.  Superfluity  does  not  vitiate. 

"  Utile  per  inutile  non  vitiatur  "  (Rickets  v.  Idvingston,  t 
Johns.  Cas.,  101 ;  Tates'  Case,  4  Johns.,  367 ;  Ogden  f. 
Barker,  18  id.,  93;  Aylesworth  v.  Brown,  10  Bbbt^ 
174).  This  maxim  has  long  been  familiar  to  the  com- 
mon law.  It  has  had  fVequent  application  in  the  law 
of  conveyancing,  of  pleading  and  of  evidence.  Thus, 
a  deed  which  grants  an  estate  by  language  explicit  and 
certain,  is  not  defeated  or  affected  by  the  presence  of 
words  that  are  repugnant  to  the  general  sense.  So  in 
pleading,  surplusage,  or  the  allegation  of  purely  irrele- 
vant matter,  does  not  afffect  that  which  is  pertinent  and 
in  other  respects  valid  (Edgerton  v.  N.  7.  ft  Harlem 
R.  R.  Co.,  35  Borft.,  389;  Fowler  t».  Mott,  19  td,  221; 
PoUy  V.  Saratoga  k  Wash.  R  R.  Co.,  9  id.,  464 ;  People 
v.  Adams,  17  Wend.,  476;  Chapman  v.  Smith,  13 
Johns.,  80;  Mason  v.  Franklin,  3  id.,  206;  Doughs  «. 
Satterlee,  11  td,  19).  Nor  need  any  evidence  be  given 
of  an  averment,  which  is  wholly  immaterial  (Fairchild 
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V.  Ogdensbni^h  R.  R^  15  ^  T,  337).  A  yerdict 
which  finds  the  whole  issue  is  not  vitiated  bj  finding 
more  (Patterson  v.  United  States,  2  WAeot,  225). 

S 1998.  That  is  certain  wMch  can  be  made  certain. 

"Idcertum  est  quod  certum  reddi  potest "  (Olmsted  w. 
Loomis,  9  y,  Y^  434;  Hyland  v.  Stafford,  10  JRwft., 
665  J  Ostrander  t;.  Walter,  2  Bill,  332).  Thus  when 
a  testator  gives  his  ^*  back  lands  "  to  certain  devisees, 
the  description  is  rendered  definite  and  certain  when 
it  is  shown  by  evidence  that  particular  parcels  of  land 
were  called  and  known  by  that  name  by  the  testator 
and  his  family  (Ryerss  v.  Wheeler,  22  Wend.,  148). 
So  where  a  deed  identifies  the  parties  in  whose  favor 
it  is  made,  it  is  sufficient,  though  it  does  not  name 
them  (Gates  v.  Graham,  12  Wend.,  63,  66).  So,  wlien 
a  rule  for  the  commitment  of  a  person  did  not  specify 
the  sum  for  non-payment  of  which  the  commitment 
was  ordered,  but  directed  a  referee  therein  named 
to  estimate  it,  it  was  declared,  on  the  principle,  id 
ceiium  est,  Ac.,  that  the  rule  was  sufficiently  definite 
in  respect  to  the  amount,  for  the  referee's  report,  when 
filed  and  confirmed,  became  part  of  the  rule  and  the 
act  of  the  court  (People  v.  Nevins,  1  EtU,  158 ;  People 
V,  Cavanaugh,  2  Abb,  Pr.,  88).  Upon  the  authority 
of  this  maxim,  it  has  been  held  that  rent,  payable  in 
wheat,  is  to  be  treated  as  a  liquidated  demand  (Van 
Rensselaer  v.  Jones,  2  Barb.,  668),  and  so  where  rent, 
though  payable  in  cash,  was  subject  to  a  deduction  for 
repairs  (Smith  v.  Fyler,  2  EUlt  648). 

§  1994.  Time  does  not  confirm  a  void  act. 

"  Quod  ab  initio  non  valet  in  tractu  temporis  non  conva- 
lescit.  Quod  initio  vltiosum  est  non  potest  tractu 
temporis  convalescere." 

**  The  general  rule  is  tliat  whenever  any  contract  or  con- 
veyance is  void,  either  by  a  positive  law  or  upon  prin- 
ciples of  public  policy,  it  is  deemed  incapable  of  con* 
firmation  upon  the  maxim,  quod  ab  initio,^^  Ac  {Story 
JEq.  Jur.,  §  306 ;  Vernon's  case,  4  Co.  Rep.,  2  b).  "No 
length  of  time,"  said  Lord  Talbot,  "will  bar  a  fraud" 
(Cos.  temp.  TaJM,  73).  "It  is  certainly  true,"  says 
Mr.  Justice  Stort,  "  that  length  of  time  is  no  bar  to  a 
trust  clearly  established ;  and  in  a  case  where  frand  ia 
imputed  and  proved,  lengtli  of  time  ought  not,  upon 
principles  of  eternal  justice,  to  be  admitted  to  repel 
relief.  On  the  contrary,  it  would  seem  that  the  length 
of  time,  during  which  the  fraud  has  been  successfully 
concealed  and  practiced  is  an  aggravation  of  the 
ofi^nse^  and  calls  more  loudly  upon  a  court  of  eqni^ 
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to  grant  ample  and  decisive  reliet  But  length  of  ttma 
necessarilj  obscures  all  human  evidence;  and  as  It 
thus  removes  from  the  parties  all  immediate  means 
to  verify  the  nature  of  the  original  transactions,  it 
operates  by  way  of  presumption  in  favor  of  innocence 
and  against  imputation  of  ftaud  "  (Prevost  v.  Gratz,  6 
Wheat.,  498). 
In  certain  cases,  also,  though  the  original  agreement  was 
void,  the  law  presumes  a  new  and  vaUd  contract  from 
additional  circumstances.  Tluis  in  the  Roman  Law,  if 
ft  debtor  pledged  the  property  of  another,  and  it  after- 
ward became  his  own,  his  creditor  had  his  action  (D. 
13,  7,  41).  And  though  if  a  husband  sold  his  wife's 
dowry,  the  sale  was  invalid ;  yet  if  at  her  death  the 
land  became  his,  the  sale  was  established  (D.  41,  3,  42). 

g  1995.  The  incident  follows  the  principal,  not  the 
principal  the  incident. 

Battle  V.  Coit,  26  K  T.,  404.  "Accessorium  non  dndt 
sed  sequitur  suum  principale."  Bj  a  general  grant  of 
the  reversion  the  rent  will  pass  with  it  as  an  inddent, 
though  by  the  grant  of  the  rent  generally,  the  rever- 
sion will  not.  pass  (Van  Wicklen  v.  Paulson,  14  Barb.^ 
654;  Demarest  v.  Willard,  8  Cow.^  206;  Marshall  r. 
Hoseley,  2\  N.  Y.,  282).  So  the  grantee  of  land,  or 
tlie  assignee  of  a  lease,  assumes  the  burden  of  the 
covenants  tliat  roa  with  the  land  or  are  reserved  by 
the  lease. 

So,  too,  the  assignment  of  a  bond  or  oUier  prindpal 
debt,  carries  witli  it  a  mortgage,  or  other  ooUaterai 
security,  given  to  secure  it  (Jackson  v.  Blodget^  6  Ckw^ 
202;  Langdon  v.  Buel,  9  Wend.,  80;  Qreen  v,  Hart»  1 
Johns.,  680;  Rose  v.  Baker,  13  Barb.,  230;  Parmelee 
V.  Dann,  23  id.,  461 ;  Jackson  v.  Willard,  4  Johns^  41; 
Cooper  V.  Newland,  17  Ahb,  Pr.,  342). 

S  1996.  An  interpretation  which  gives  effect  is 
preferred  to  one  which  makes  void. 

"lit  res  magis  valeat  quam  pereat"  (Langdon  v.  Astor, 
16  K  7.,  47;  Nichols  v.  McEwen,  17  id.,  25;  Lanb  r. 
Buckmiller,  id.,  627).  This  is  a  general  principle 
which  governs  the  construction  of  all  agreement!^ 
oral  or  written,  and  of  all  unilateral  instruments,  like 
deeds  or  wills,  which  are  designed  to  embody  the 
intention  of  a  party  (Fish  v.  Hubbard,  21  Wend.,  652; 
Mason  v.  White,  11  Bcarh.,  173 ;  Aiken  v.  Albany  N.  k 
C.  R.  R.  Co.,  26  id,  289;  Warhug  v.  Bowery  Savings 
Bk.,  4  Dwr,  69;  Hall  v,  Newoomb^  8  mO,  233;  Jade- 
ion  V.  Bowland,  6  Wend,  671;  Peopto  v.  Van  Btna* 
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•daer,  9  K  7.,  333 ;  Schermeriioni  v.  Talmao,  14  {d.^ 
136;  KicholB  v.  McEwen,  17  id.^  25;  Eichards  «. 
Edidc,  17  Barb.j  269 ;  Wariius  v.  Savings  Bank,  5  Ihier, 
71;  Waterbury  v,  Sinclair,  16  How.  JPr.,  342,  343; 
Sherman  v.  Elder,  24  X  F.,  384;  Spear  v.  Downing, 
34  Barb.,  627).  It  may  applj  to  a  jndgment  (Wood- 
gate  V.  Fleet,  9  Abb,  Pr^  239),  or  a  record  (Hatcher  v, 
Bocheleau,  18  N,  Y^  92).  Especiallj  ia  it  applied 
when  the  effect  will  be  to  prevent  a  forfeiture  (Uurd 
V.  Hunt,  14  Barb.,  675). 

%  1997.  Interpretation  must  be  reasonable. 

Eyerjthing  is  to  have  a  reasonable  construction,  and 
everTthiog  necessary  to  make  a  rule  reasonable  is  im- 
plied (Jones  V.  Gibbons,  8  Exch,,  922;  see  Buck  v. 
Burk,  18  K.  F.,  339,  341). 

§  1998.  Where  one  of  two  innocent  persons  must 
suffer  by  the  act  of  a  third,  he,  by  whose  negligence 
it  happened,  must  be  the  sufferer. 

In  Griswold  v.  Haven  (25  3^  7.,  595),  this  maxim  is 
asserted  and  enforced  as  a  principle  upon  which,  inde- 
pendently of  the  law  of  agency,  an  innocent  party  may 
be  held  responsible  for  the  acts  of  another.  The 
maxim  is  also  cited  and  applied  hi  Exchange  Bank  v. 
Mouteath,  26  N.  K,  505,  513;  Sandford  o.  Handy,  23 
Wend.,  268;  Boot  v.  French,  13  id,  572. 
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PART  V, 

DEFINITIONS  AND  OENEBAL  PSOYISIONS. 

Sboizov  1999.  Words,  how  used. 

2000.  Sundiy  words. 

2001.  Degrees  of  care  and  dillgenoe. 

2002.  Care  and  diligence. 

2003.  Degrees  of  negligence. 

2004.  Negligence. 

2005.  Children. 

2006.  Debtor  and  creditor. 
2001  Good  faith. 
2008.  Notice. 

%  2009.  Actual  notice. 

2010.  Constructiye  notice. 

2011.  Certain  persons  deemed  to  haye  oonstractlTe  notioet. 

2012.  Notice,  when  impossible. 

2013.  Paper. 

2014.  Person. 
2016.  SeveraL 

2016.  Third  persons. 

2017,  2018.  Holidays. 

2019.  Bnshiess  days. 

2020.  Certain  acts  not  to  be  done  on  holidays. 

2021.  2022.  Usage,  what 

2023.  Value. 

2024.  Verdict. 
2026.  Time. 

2026.  Genders. 

2027.  Numbers. 

2028.  Commissioners  of  deeds. 

2029.  Construction  of  the  Code. 

2030.  Bepeal  of  former  statutes.  / . «.    •; 

2031.  Time  when  Code  takes  effect 

S1999.  Words  used  in  tUs  Code  are  to  be  under-  words, 
stood  in  their  ordinary  sense,  exoe|)t  wh^n  d  contrary 
intention  plainly  appears,  and'eicApt  also' *that' the 
words  hereinafter  explained' are  t(>  be  tuiderstood  IG^ 
thus  explained. 

§  2000.  Whenever  the  meaning  of  a  word  or  phrase  »^ 
is  defined  in  any  part  of  this  Code,  such  definition  is 

81 
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Degreetof 

car«fud 

diligence. 


Gureuid 
diligence. 
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applicable  to  fhe  same  word  or  phrase  wherever  it 
occurs,  except  where  a  contrary  intention  plainly 
appears. 

S  2001.  There  are  three  degrees  of  care  and  of  dili- 
gence mentioned  in  this  Oode,  namely,  slight,  ordi- 
nary and  great    The  latter  include  the  form^. 

S  2002.  Slight  care  or  diligence  is  such  as  persons 
of  ordinary  prudence  usually  exercise  about  their  own 
affairs  of  slight  importance;  ordinary  care  or  dili- 
gence is  such  as  they  usually  exercise  about  their 
own  affairs  of  ordinary  importance  rand  great  care 
or  diligence  is  such  as  they  usually  exercise  about 
their  own  affairs  of  great  importance. 

§  2003.  There  are  three  degrees  of  negligence 
mentioned  in  this  Oode,  namely,  slight,  ordinary  and 
gross.    The  lattar  include  the  former. 


Negugenee.  g  2004.  Slight  ncgligcnce  consists  in  the  want  of 
great  care  and  diligence;  ordinary  negligence,  in 
the  want  of  ordinary  care  and  diligence ;  and  gross 
negligence,  in  the  want  of  slight  care  and  dili- 
gence. 


Ghildrtn. 


Debtor  And 
creditor. 


S  2005.  The  term  "  children,"  as  used  in  this  Oode, 
includes  children  by  birth  and  by  adoption. 

S  2006.  Except  in  Part  m  of  this  Division,  every 
one  who  owes  to  another  the  performance  of  an 
obligation  is  called  a  debtor,  and  the  one  to  whom 
he  owes  it  is  called  a  creditor. 


Goodfltlth. 


S  2007.  Good  faith  consists  in  an  honest  intention 
to  abstain  from  taking  any  unconscientious  advant- 
age of  another,  even  through  the  forms  or  techni- 
calities of  law,  together  with  an  absence  of  all 
information  or  belief  of  facts  which  would  render 
the  transaction  unconscientious. 
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See  Olaflin  v.  Farmera'  and  Citisens'  Bank,  25  K.  T,  293, 
298,*  Starin  v.  Qenoa,  23  id^  439;  Sanger  v.  Eastwood, 
19  Wend.,  514;  Gregory  v.  Thomas,  20  <d.^Vl\  Dun- 
ham V.  Dey,  15  Johns.^  669. 

§  2008.  Notice  is  either  actual  or  constractive.         nouoo. 

5  2009.  Actual  notice  consists  in  express  informa-  ^jg^ 
tion  of  a  fact. 

§  2010.  Constructive  notice  is  notice  imputed  by  ^^^3^ 
the  law  to  a  person  not  haviug  actual  notice. 

5  2011.  Every  person  who  has  actual  notice  of  ^jjjj*, 
cbcumstances  sufficient  to  put  a  prudent  man  upon  ^®^^*? 
iuquiry  as  to  a  particular  fact,  and  who  omits  to  Jou^^* 
make  such   inquiry  with   reasonable   diligence,  is 
deemed   to  have   constructive  notice  of  the  fact 
itself. 

If  the  party  who  receives  mformation  of  circumstances 
suggesting  an  inquiry  for  the  principal  fact,  makes 
that  inquiry  with  due  diligence,  the  result  must  bo 
either  that  he  will  ascertain  the  fact,  or  that  he  will  bo 
prevented  from  doing  so  by  causes  for  which  he  is  not 
to  blame,  and  fromNwhich  he  ought  not  to  suffer.  If  he 
ascertains  it,  he  then  has  actual  notice,  and  the  doctrine 
of  constructive  notice  does  not  apply.  If,  notwith- 
standing d^e  diligence,  he  fails  to  ascertam  it,  notice 
ought  not  ^e  imputed  to  him.  The  commissioners, 
therefore,  as  respects  circumstances  putting  a  person 
npon  inqmry,  have  limited  the  doctrine  of  constructive 
notice  to  cases  in  which  there  is  a  failure  to  make 
diligent  inquiry  (see  Foster  v.  Beals,  21  ^  li,  247 ; 
Williamson  v.  Brown,  15  K  7.,  354 ;  Fassett  v.  Smith, 
23  N.  r;,  252).  The  decision  in  Kellogg  v.  Smith,  26 
K  T.y  IBj  is  put  upon  the  ground  that  there  was  a 
duty  of  inquiry,  both  for  the  bond,  and  the  mortgage ; 
but  the  inquiry  made  was  only  as  to  the  mortgage. 

S  2012.  A  notice  which  is  false  when  given,  is  not  JgJJJ^ 
made  valid  by  the  subsequent  happening  of  the  powiwe. 
event. 

Griffin  v,  QofS,  12  Johns.,  422;  Jackson  v,  Richards,  2 
Cai.y  343.  Notice  that  a  party  wUl  perform  a  specified 
act,  is  in  strictness,  notice  of  an  existing  intention  to 
perform  the  act  only. 


Digitized  by  VjOOQIC 


644  THE  CIVIL  CODE 

S  2013.  The  word  ^^paper,"  as  nsed  in  tiiis  Oode, 
means  any  flexible  material  upon  which  it  is  usual 
to  write. 

S  2014.  The  word  **  person/'  as  used  in  this  Oode, 
except  when  used  by  way  of  contrast,  indudes  not 
only  human  beings,  but  bodies  peptic  or  corporate. 

S  2015.  The  word  **  several,"  as  used  in  tins  Oode 
in  relation  to  number,  means  two  or  more. 


PancniL 


8«iT«r«L 


™jdp«p.  g  2016.  The  words  "  thkd  persons,"  as  used  in  this 
Oode,  include  all  who  are  not  parties  to  the  obliga- 
tion or  transaction  concerning  which  the  phrase  is 
used. 

™"^-  S  2017.  Holidays,  within  the  meaning  of  this  Oode, 
are,  every  Sunday,  the  first  day  of  January,  the 
twenty-second  day  of  February,  the  fourth  day  of 
July,  the  twenty-fifth  day  of  December,  every  day 
on  which  an  election  is  held  throughout  the  state, 
and  every  day  appointed  by  the  president  of  the 
United  States,  or  by  the  governor  of  this  state,  for 
a  public  £Ekst,  thanksgiving,  or  holiday. 

Laws  of  1865,  ch,  146. 

"•  g  2018.  If  the  first  of  Jai(|ary,  the  twenty-second 

of  February,  the  fourth  of  July,  or  the  twenty-fifth 
of  December,  falls  upon  a  Sunday,  the  Monday  fol- 
lowing is  a  holiday. 

Laws  of  1865,  ch,  146. 

BoiiiiieM  g  2019.  All  Other  days  than  those  mentioned  in  the 
last  two  sections  are  to  be  deemed  business  days,  for 
all  purposes. 

2rt^!Sto       S2020.  Whenever  any  act  of  a  secular  nature, 

SSiJuyV**"   other  than  a  work  of  necessity  or  mercy,  is  appointed 

by  law  or  contract  to  be  performed  upon  a  particular 

day,  which  day  Calls  upon  a  holiday,  such  act  may  be 

performed  upon  the  next  business  day,  with  the  same 
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eflbct  as  if  it  had  been  performed  upon  the  day 
appointed. 

S  2021.  Usage,  within  the  meaning  of  this  Oode,  ^^ 
is  a  reasonable^  and  lawfol'  publie  custom  concern- 
ing transactions  of  the  same  nature  as  those  which 
are  to  be  affected  thereby,^  existing  at  the  place 
where  the  obligation  is  to  be  performed,*  and  either 
known  to  the  parties,*  or  so  well  established,^  general' 
and  uniform,^  that  they  mast  be  presumed  to  have 
acted  with  reference  thereto.® 

*  Bowen  v.  Stoddard,  10  Mete.,  30.    See  Cuthbert  v.  Oum- 

ming,  10  JSxch.,  816;  aff^d,  11  id.,  405. 

*  Uerchanta'  Bank  v,  Woodraii;  6  Wl,  174;  Bowen  v. 

Newell,  8  M  K,  190. 

*  Cuthbert  v.  Camming,  11  Exch.,  408 ;  Code  La.,  1961. 

*  Stewart  v.  Aberdein,  4  if.  <C;  W.,  211 ;  aee  Sweeting  v, 

Pearce,  T  0.  B.  \N.  S.\  48l;  Horton  v.  Morgan,  19 
N.  T,  ITO. 

*  Cuthbert  v.  Oumming,  11  Exch.,  405,  tS'g  &  0.,  10  idL, 

809;  Graves  v.  Legg,  %  K  &  N.,  210,  aflf'g  S.  0., 
WEtch.,  642;  9  m2:,  709. 

*  Smith  V.  Wright,  1  Cai.,  43 ;  U.  S.  «.  Buchanan,  8  JOw. 

[U,  8.,]  102. 

*  Sweeting  v,  Pearce,  aupra;  Gabay  v.  lAoyd,  3  JB,  A  0^ 

193;  Scott  V.  Irving,  I  B.  &  Ad.,  605;  Todd  v.  Reid, 
4k  B.  &  Aid.,  210;  Lewis  v.  Marshall,  1  J£  S:  G.^ 
746 ;  Cope  v.  Dodd,  13  Fenn.  St,  37. 

*  U.  &  v.  Buchanan,  8  How.  [U.  5.],  102;  Cope  v.  Dodd, 

13  Penn.  8i,  33,  37 ;  Wood  v.  Wood,  1  Oarr,  db  P., 
69 ;  Lewis  v.  Marshall,  aupra. 

*  Hinton  v.  Locke,  6  HiU,  439 ;  U.  S.  v.  Buchanan,  8  Sow. 

\U,  iSL],  102.    See  Wadsworth  v.  Alcott,  Z  N.  Y.,  72. 

§  2022.  The  words  "  usual,"  and  "  customary,"  w. 
as  used  in  this  Code,  mean  "  according  to  usage." 

S  2023.  A  valuable  consideration,  within  the  mean-  yahM. 
ing  of  this  Code,  is  a  thing  of  value  parted  with,  or 
a  new  obligation  assumed,  at  the  time  of  obtaining  a 
thing,  which  is  a  substantial  compensation  for  that 
which  is  crbtained  thereby.  It  is  also  called  simply 
**  value." 

S  2024.  Kie  word  "  verdict,"  aj9  used  in  this  Code,  verdict, 
includes  not  only  the  verdict  of  a  jury,  but  also  the 
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finding  upon  the  facts,  of  a  judge,  or  of  a  referoe 
appointed  to  determine  the  issues  in  a  cause. 

«»"».  §  2025.  The  word  "year"  as  used  in  this  Code, 

means  a  calendar  year,  and  ''month"  a  calendar 
month.  Fractions  of  a  year  are  to  be  computed  by 
the  number  of  months,  thus,  half  a  year  is  six 
months.  Fractions  of  a  day  are  to  be  disregarded 
in  computations  which  include  more  than  one  day, 
and  involve  no  questions  of  priority. 

^•°^«**  §  2026.  Words  used  in  this  Code  in  the  masculine 
gender  include  the  feminine,  except  where  a  con- 
trary intention  plainly  appears. 

Nnmben.  g  2027.  Words  uscd  in  this  Code  in  the  singu- 
lar  number  include  the  plural,  and  the  plural  t^ 
singular,  except  where  a  contrary  intention  plainly 
appears. 

ikSSf!jf         S  2028.  Any  act  required  to  be  done  by  or  before 

*®*^        a  commissioner  of  deeds,  may  be  done  by  or  before 

any  oflBcer  mentioned  in  sections  517,  518  and  519 

of  this  Oode,  subject  to  the  regulations  contained  in 

those  sections. 

S^S^  S  2029.  The  words  "  compound  interest,"  as  used 
in  this  Oode,  mean  interest  computed  with  semi- 
annual rests. 

writiiig.  g2030.  The  words  "writing"  and  "written,"  as 
used  in  this  Oode,  include  "  printing  "  and  "printed," 
except  in  the  case  of  signatures,  and  where  the  words 
are  used  by  way  of  contrast  to  printing.  Writing  may 
be  made  in  any  manner,  except  that  when  a  person 
entitled  to  require  the  execution  of  a  writing  demands 
that  it  be  made  with  ink,  it  must  be  so  made. 

Formi.  S  2031.  The  forms  contained  in  the  schedule  an- 

nexed to  this  Oode  are  to  be  deemed  sufficient  for  the 
purposes  design  <ated  in  the  caption  of  each  respective- 
ly, and  whenever  any  person  is  entitled  to  receive  an 


Digitized  by  VjOOQIC 


OF  THE  STATE  OF  NEW  YORK.  647 

instrament  now  commonly  known  by  any  snch  desig- 
nation, he  is  entitled  to  receive  it  in  the  fonn  given 
in  the  schedule,  and  cannot  require  it  to  be  given  in 
any  other  form,  unless  it  has  been  otherwise  expressly 
agreed. 

g  2032.  The  rule  that  statutes  in  derogation  of  the  gj^^^ 
common  law  are  to  be  strictly  construed  has  no  appli-  ^^^ 
cation  to  this  Oode. 

S  2033.  All  statutes,  laws  and  rules  heretofore  in  g^<^ 
force  in  this  state,  inconsistent  with  the  provisions  •^•'«*^ 
of  this  Code,  are  hereby  repealed  or  abrogated ;  but 
such  repeal  or  abrogation  doed  not  revive  any  former 
law  heretofore  repealed,  nor  does  it  affect  any  right 
already  existing  or  accrued,  or  any  proceeding  already 
taken,  except  as  in  this  Oode  provided. 

S  2034.  This  Oode  shall  take  effect  on  the        day  ^•;^' 
of  ,186    .  •^ 
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No.  1. 
GRANT  OF  REAL  PROPERTY,  WITHOXJT  COVENANTS 

®^S  (§Wdf  made  the  ....  day  of ,  in  the  year , 

between  A.  B.,  of ,  of  the  first  part,  and  C.  D.,  of 

,  of  the  second  part,  witnesseth : 

That  the  party  of  the  first  part  hereby  grants  to  the  party  of  the 

second  part,  in  consideration  of dollars,  now  received,  all 

the  real  property  situated  in ,  and  bounded 

Witness  the  hand  and  seal  of  the  party  of  j;he  first  part. 

A.  B.    [Seal] 
Sealed  and  delivered  in  the  ) 
presence  of  J 

E.F. 

No.  2. 
GRANT  OF  REAL  PROPERTY,  WITH  COVENANTS. 


tf  made  the  ....  day  of ,  in  the  year , 

between  A  B.,  of ,  of  the  first  part,  and  C.  D.,  of 

,  of  the  second  part,  witnesseth : 

L  That  the  party  of  the  first  part  hereby  grants  to  the  party  of  the 

second  part,  in  consideration  of dollars,  now  received,  all 

the  real  property  situated  in ,  and  bounded 

n.  That  the  party  of  the  first  part  covenants  with  the  party  of  the 
second  part,  that  the  former  is  now  seized  in  fee  simple  of  the  property 
granted ;  that  the  latter  shall  enjoy  the  same  without  any  lawful  dis- 
turbance ;  that  the  same  is  free  from  all  incumbrances ;  that  the  party 
of  the  first  part,  and  all  persons  acquiring  any  interest  in  the  same 
through  or  for  him,  will,  on  demand,  execute  and  deliver  to  the  party  of 
the  second  part,  at  the  expense  of  the  latter,  any  further  assurance 
of  the  same  that  may  be  reasonably  required ;  and  that  the  party  of 
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the  first  part  will  warrant  to  the  party  of  the  second  part  all  the  said 
property  against  every  person  lawfully  claiming  the  same. 
Witness  the  hand  and  seal  of  the  party  of  the  first  part. 

A.B.    [Seal] 
Sealed  and  delivered  in  the  ) 
presence  of  J 

E.  F. 

No.  3. 
LEASE. 

%)^$  ^tMtf  made  the day  of ,  in  the  year , 

between  A.  B.,  of ,  of  the  first  part,  and  C.  D.,  of , 

of  the  second  part,  witnesseth : 
That  the  party  of  the  first  part  lets,  and  the  party  of  the  second 

part  hires,  the  [describing  the  property  lei]y  for  the  term  of , 

at  the  [annual]  rent  of dollars,  to  be  paid  by  the  party 

of  the  second  part  to  the  party  of  the  first  part  [in  equal  quarterly 
payments]. 

[Signaiures,'] 

No.  4. 
MORTGAGE  OF  REAL  PROPERTY. 


t,  made  the  ....  day  of ...,in  the  year , 

between  A.  B.,  of ,  of  the  first  part,  and  C.  D.,  of 

,  of  the  second  part,  witnesseth : 

[I.]  That  in  consideration  of dollars,  now  received,  the 

party  of  the  first  part  hereby  mortgages  to  the  party  of  the  second 
part  [here  describe  the  property],  as  security  for  the  payment  to  him  of 

. . . .' dollars,  on  [or  before]  the  ....  day  of >  18. ., 

with  interest  thereon  [oTy  as  security  for  the  payment  of  a  bond, 
describing  it^  ike,'] 

[If  a  power  of  sale  is  to  be  given,  add,]  IL  That  in  case  of  the 
non-payment  of  the  principal  sujp,  or  of  any  part  of  the  interest 
thereon,  when  due,  the  party  of  the  second  part  may  enter  upon 
and  sell  the  property  above  described,  in  the  manner  prescribed  by 
the  Civil  Code  and  the  Code  of  Civil  Procedure  of  this  State,  and 
apply  the  proceeds  of  such  sale  to  the  satisfaction  of  the  amount 
due  under  this  mortgage,  and  of  the  expenses  of  the  sale ;  the  residue 
to  be  forthwith  paid  to  the  party  of  the  first  part.  » 

[7/^  the  interest  clause  is  to  be  inserted,  add,]  TH,  That,  if  the 
interest  upon  the  principal  sum  mentioned  herein  is  not  i^illy  paid 
as  it  falls  due,  the  entire  principal  shall  become  immedia^ly  due  and 
payable,  at  the  option  of  the  party  of  the  second  part. 
82 
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[J^  the  inmrance  clause  is  to  he  inserted^  addy]  IV.  That  the  party 
of  the  first  part  shall,  at  his  own  expense,  keep  the  [buildings]  on  the 
said  property  insured  against  fire  in  a  reputable  insurance  office,  for 

the  benefit  of  the  party  of  the  second  part,  to  the  extent  of 

dollars,  until  this  mortgage  is  paid  or  otherwise  extinguished. 
WriNESS  the  hand  and  seal  of  the  party  of  the  first  part. 

A.B.    [/Seat] 
Sealed  and  delivered  in  the  ) 
presence  of  J 

K  R 

No.  6. 
MORTGAGE  OF  PERSONAL  PROPERTY. 

®^J  "^Btt^tf  made  the day  of ,  in  the  year , 

between  A.  B.,  of ,  of  the  first  part,  and  C.  D.,  of 

,  of  the  second  part,  witnesseth : 

[L]  That  in  consideration  of dollars,  now  received,  the 

party  of  the  first  part  hereby  mortgages  to  the  party  of  the  second 
part  [here  describe  the  property^  as  security  for  the  payment  to  him  of 

dollars,  on  [or  before]  the  ....  day  of ,  18. . 

with  interest  thereon  [or,  as  security  for  the  payment  of  a  bond, 
describing  it^  cfcc] 

[If  a  power  of  sale  is  to  be  given^  add^]  IL  That  in  case  of  the 
non-payment  of  the  principal  sum,  or  of  any  part  of  the  interest 
thereon,  when  due,  the  party  of  the  second  part  may  enter  upon  any 
place  where  the  said  property  is  situated,  and  sell  the  property 
above  described,  in  the  manner  prescribed  by  the  Civil  Code  and  the 
Code  of  Civil  Procedure  of  this  State,  and  apply  the  proceeds  of 
such  sale  to  the  satisfaction  of  the  amount  due  under  this  mortgage, 
and  of  the  expenses  of  the  sale ;  the  residue  to  be  forthwith  paid  to 
the  party  of  the  first  part 

[J^  the  interest  claicse  is  to  be  inserted^  add,]  HX  That,  if  the 
interest  upon  the  principal  sum  mentioned  herein  is  not  fully  paid 
as  it  falls  due,  the  entire  principal  shall  become  immediately  payable, 
at  the  option  of  the  party  of  the  second  part. 

[J^the  insurance  claicse  is  to  be  inserted,  add,]  TV.  That  the  party 
of  the  first  part  shall,  at  his  own  expense,  keep  the  said  property 
insured  against  [fire]  in  a  reputable  insurance  office,  for  the  benefit  of 

the  party  of  the  second  part,  to  the  extent  of dollars,  until 

this  mortgage  is  paid  or  otherwise  extinguished. 

[In  case  the  principal  obligation  is  for  a  term  longer  than  one  yeaxy 
add^  V.  That  the  party  of  the  first  part  hereby  agrees  to  execute, 
upon  demand,  at  any  time  after  eleven  months  from  the  date  hereof 
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a  new  mortgage  to  the  same  effect,  to  secure  so  much  of  the  obliga- 
tion for  which  this  mortgage  is  a  security  as  will  remain  unsatisfied 
at  the  end  of  one  year  from  this  date. 

Witness  the  hand  and  seal  of  the  party  of  the  first  part. 

A,  B.  [SecU.] 
Sealed  and  delivered  in  the  ) 
presence  of  J 

E.  F. 

No.  6. 
BOND. 

W^S  ^fflllJ,  made  the  ...  •  day  of ^ . . .,  in  the  year , 

between  A,  B.,  of ,  of  the  first  part,  and  C.  D.,  of 

,  of  the  second  part,  witnesseth : 

That  the  party  of  the  first  part,  being  indebted  unto  the  party  of  the 

second  part  in  the  sum  of dollars,  hereby  binds  himself  to 

pay  the  same  to  the  said  party  of  the  second  part,  or  to  his  order  [or, 
to  the  bearer],  [in  ....  years  from  the  date  hereof,  with  interest  at 

the  rate  of per  cent,  a  year,  payable  half-yearly  on  the  ....  day 

of and ] 

Witness  the  hand  and  seal  of  the  party  of  the  first  part. 

A.  B.  [Seal.] 
Sealed  and  delivered  in  the  ) 
presence  of  J 

E.  F. 

No.  7. 
BILL  OF  LADING. 

^f tlbW^  in  good  order  [on  board  the  ship ,  or,  on  the 

railway],  from  A.  B.  [name  of  con9ignor\  [one  thou- 
sand barrels  of  flour,  or  othertoise  describing  the  goods']^  to  be  delivered 
at ,  to  the  order  of  C.  D.  [or^  to  the  bearer],  on  pay- 
ment of freightage,  [and primage.] 

[Date,]  [Signature.'] 

No.  8. 
CHAKTER-PARTY. 

W^S  CbrortW-pttj^  made  the day  of ,  in  the  year 

,  between  A  B.,  of ,  of  the  first  part,  and  C.  D., 

of ,  of  the  second  part,  witnesseth : 

L  That  the  party  of  the  first  part  lets  to  the  party  of  the  second 

part,  the  [ship] ,  now  lying  at ,  of  which  E. 

F.  is  master,  for  a  voyage  to  be  made  from to 

{or^  for  the  term  of from  the  date  hereof] 
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n.  That  the  party  of  the  first  part  warrants  that  the  said  [Bhip] 
shall  be  [kept]  seaworthy,  and  in  every  respect  fit  for  the  voyage  [and 
ahall  be  provided  with  a  sufficient  crew  and  provisions]. 

IfL  That  the  party  of  the  second  part  may  put  on  board  the  said 
[ship]  any  goods  whatever,  except  such  as  are  contraband  of  war, 

rV".  [If  the  vessel  is  chartered  for  a  voyage  onlt/]  That  the  party 

of  the  second  part  shall  be  allowed days  for  loading  at  the  port 

of ,  and days  for  discharging  [and  reloading]  at 

the  port  of [and days  for  final  discharge  at  the 

port  of ],  exclusive,  in  each  case,  of  Sundays  and  legal 

holidays ;  and  commencing,  in  each  case,  from  the  time  that  notice  is 
given  to  the  party  of  the^second  part,  or  his  proper  agent,  of  the  readi- 
ness of  the  vessel  to  receive  or  discharge  cargo ;  and  that  for  every  day 
of  additional  detention  of  the  vessel  for  these  purposes,  the  party  of 
the  second  part  shall  pay  to  the  party  of  the  first  part dollars. 

V.  That  the  party  of  the  second  part  shall  pay  to  the  party  of  the 

first  part,  at ,  within days  after  the  arrival  of 

the  said  [ship]  at  that  port, dollars,  in  full  for  the  hire 

of  the  same  [and  shall  also  pay,  as  they  fall  due,  the  exp^ises  of 
victualing  and  manning  the  same,  and  all  port  charges  and  pilotage 
that  may  be  due  thereon]. 

WriNESs  the  hands  and  seals  of  the  parties. 


Sealed  and  delivered  in  the  ) 
presence  of       .       J 
G.  H. 


A.B.    [Seal] 
CD.    [Seal] 


No.  9. 
BOTTOMRY  BOND. 

^0110^  made  the  ....  day  of ,  in  the 

year ,  between  A.  B.,  of .,  the  [master]  of  the 

[ship] ,  now  lying  at ,  of  the  first  part,  and 

C.  D.,  of ,  of  the  second  part,  witnesseth  : 

I.  That  whereas  [stating  the  circumstances  which  render  the  hypothe- 
cation proper]^  and  whereas,  the  party  of  the  second  part  has  lent  to 

the  party  of  the  first  part,  for  the  use  of  the  said  vessel,  the  sum  of 

dollars ;  now  therefore,  the  party  of  the  first  part  binds  himself  the 
said  vessel  and  her  freightage,  for  the  repayment  to  the  party  of  the 

second  part  of  the  said  sum,  with dollars  in  addition,  as 

maritime  interest,  within days  after  the  arrival  of  the  said 

vessel  uninjured  at [or^  on  the  ....  day  of , 

18. .,  if  the  said  vessel  is  not  previously  lost  by  perils  other  than  its 
unseaworthiness  at  setting  out,  or  the  barratry  of  its  master]. 
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n.  That,  in  case  of  the  loss  or  injury  of  the  said  vessel  [from  any 
of  the  above  mentioned  perils],  the  party  of  the  first  part  shall  pay  to 
the  party  of  the  second  part  so  much  only  of  the  said  sum  and  interest 
as  may  be  equivalent  to  the  net  value,  to  the  owner,  of  any  portion  or 
proceeds  of  the  said  vessel,  saved  to  him. 

Witness  the  hand  and  seal  of  the  party  of  the  first  part. 

A.B.    [Seal.] 
Sealed  and  delivered  in  the  ) 
presence  of  } 

E.  F. 

No.  10. 

RESPONDENTIA  BOND. 

%\iS  ^SpjpUWltia  §(ml>,made  the  ....  day  of ,  in 

the  year ,  between  A.  B.,  of ,  the  [master]  of 

the  [ship] ,  now  lying  at ,  of  the  first  part, 

and  C.  D.,  of ,  of  the  second  part,  witnesseth : 

L  That  whereas  [stating  the  circumstances  which  render  the  hypothe- 
cation proper}^  and  whereas  the  party  of  the  second  part  has  lent  to 

the  party  of  the  first  part,  for  the  use  of  the  said  vessel,  the  sum  of 

dollars ;  now  therefore,  the  party  of  the  first  part  binds  himself,  and 
all  the  cargo  laden  and  to  be  laden  on  board  the  said  vessel,  for 
the  repayment  to  the  party  of  the  second  part  of  the  said  sum,  with 

dollars  in  addition,  as  maritime  interest,  within 

days  after  the  arrival  of  the  said  cargo  uninjured  at [or, 

on  the  ....  day  of ,  18 . . ,  if  the  said  cargo  is  not  previously 

lost  by  perils  other  than  the  barratry  of  the  master]. 

IL  That,  in  case  of  the  loss  or  injury  of  the  said  cargo  [from  any 
of  the  above  mentioned  perils],  the  party  of  the  first  part  shall  pay  to 
the  party  of  the  second  part  so  much  only  of  the  said  sum  and  interest 
as  may  be  equivalent  to  the  net  value,  to  the  owner,  of  any  portion  or 
proceeds  of  the  said  cargo,  saved  to  him. 

Witness  the  hand  and  seal  of  the  party  of  the  first  part. 

A.B.    [Seal.] 

Sealed  and  delivered  in  the  ) 
presence  of  J 

E.  F. 

No.  11. 

POLICY  OF  MARINE  INSURANCE  ON  VESSEL. 

i|tJ  |0lir2  tft  Pariltt  InSmntt,  made  the  ....  day  of , 

in  the  year ,  between  A.  B.  [name  of  insurer],  of , 

and  C.  D.  [name  of  insured],  of ,  witnesseth : 

That  in  consideration  of  a  premium  of dollars,  being  at  the 

rate  of ... .  per  cent,  upon  the  amount  of  insurance,  now  received  from 
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the  said  C.  D.,  the  said  A.  B.  insures  him  to  the  extent  of 

dollars,  upon  his  interest  [as  mortgagee,  or  othertmse^  if  he  is  not  the 

{ibaolute  owner]  in  the  [one-fourth  part  of  the  ship ],  whi<^ 

interest  is  hereby  valued  at dollars. 

This  insurance  is  made  upon  the  following  terms : 

L  The  period  during  which  this  insurance  is  to  continue  is  from  the 

....  day  of ,  18 . . ,  at  noon,  until  the  ....  day  of , 

18 . . ,  at  noon  [or,  at  and  from  the  port  of to  the  port 

of ,  until  the  said  vessel  has  been  safely  moored  at  the 

last  named  port  for  twenty-four  hours]. 

n.  The  risks  insured  ^gainst  are  all  perils  and  losses  of  every  kind, 
which  may  happen  to  the  said  vessel  during  the  period  above  specified, 
except  those  which  are  caused  by  the  unseaworthiness  of  the  vessel 

III.  In  case  of  any  disaster  happening  to  the  subject  of  insurance, 
the  insured  must  labor  for  its  recovery,  and  the  insurer  will  contribute 
to  the  expense  thereof  according  to  the  amount  insured. 

IV.  Partial  losses,  amounting  in  the  aggregate,  on  a  single  voyage, 
to  less  than  [five]  per  cent,  of  the  value  of  the  subject  of  insurance, 
after  making  the  usual  deductions,  are  excepted  from  this  insurance. 

V.  No  act  of  the  insurer  or  of  the  insured,  in  saving  or  recovering 
from  disaster  the  property  insured,  is  to  be  deemed  an  acceptance  or 
waiver  of  abandonment. 

VL  In  adjusting  a  partial  loss,  the  old  materials  are  to  be  applied 
toward  payment  for  the  new,  and,  except  in  the  case  of  anchors,  cannozi, 
and  metal  sheathing,  one-third  is  to  be  deducted  from  the  remaining 
cost  of  repairs;  in  the  case  of  metal  sheathing,  deduction  is  to  be 
made  from  the  cost  of  its  repair,  at  the  rate  of  two  and  a  half  per 
cent,  for  each  month  during  which  the  old  sheathing  was  on  the 
vessel;  in  considering  a  claim  for  a  constructive  total  loss,  similar 
deductions  are  to  be  made  from  the  estimated  expense  of  repairs,  and 
if,  after  making  such  deductions,  the  expense  would  not  exceed  one- 
half  the  value  of  the  vessel,  the  loss  is  to  be  deemed  partial  only. 

VlL  The  amount  of  any  note  given  for  premium  under  this  policy, 
if  unpaid,  is  to  be  deducted  from  any  payment  of  loss. 

VIII.  The  amount  of  a  loss  insured  against  is  payable  to , 

for  the  benefit  of  [whom  it  may  concern],  within days  after 

proof  of  loss  and  interest  is  given  to  the  insurer. 

IX.  If  the  insured  has  effected  any  prior  insurance  upon  the  same 
subject,  the  insurer  herein  is  liable  only  for  so  much  of  a  loss  as  is  not 
covered  by  such  prior  insurance,  and  must  return  the  premium  upon 
the  rest ;  but  if  the  insured  effects  a  subsequent  insurance,  the  insurer 
herein  is  nevertheless  liable  to  the  full  amount  herein  specified,  and  has 
no  right  to  contribution  from  such  subsequent  insurer. 
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X  In  case  the  insured  is  entitled  to  a  return  of  premium,  in  whole 
or  in  part,  the  insurer  is  entitled  to  retain  [one-half  of  one  per  cent.] 
in  all  events. 

[Signature.] 

No.  12. 
POLICY  OF  MARINE  INSURANCE  ON  CARGO. 

"^^i  IffltfS  iOf  Itarint  |nSmntt,  made  the  ....  day  of  .... 

. . . ,  in  the  year ,  between  A.  B.  [name  of  insurer]^  of 

* ,  and  C.  D.  [name  of  in^ured]^  of ,  witnesseth : 

That  in  consideration  of  a  premium  of dollars,  being  at 

the  rate  of  ... .  per  cent,  upon  the  amount  of  insurance,  now  received 
from  the  said  C.  D.,  the  said  A.  B.  insures  him  to  the  extent  of 

dollars,  upon  his  interest  [as  mortgagee,  or  otherwise^  if 

he  is  not  the  absolute  ovmerl  in  [describing  the  propertg],  on  board 

the  [ship] ,  of ,  which  interest  is  hereby  valued 

at dollars. 

This  insurance  is  made  upon  the  following  terms : 

L  The  period  during  which  this  insurance  is  to  continue  is  from  the 

;...  day  of ,18..,  at  noon,  until  the  ....  day  of , 

18..,  at  noon  [or^  from  the  commencement  of  loading  the  cargo 

insured,  at  the  port  of ,  until  it  is  safely  landed  at  the 

port  of ]. 

n.  The  risks  insured  against  are  all  perils  and  losses  of  every  kind 
which  may  happen  to  the  cargo  insured,  during  the  period  above 
specified,  except  those  which  arise  from  the  inherent  nature  thereof^ 
without  external  injury. 

in.  In  case  of  any  disaster  happening  to  the  subject  of  insurance, 
the  insured  must  labor  for  its  recovery,  and  the  insurer  will  contribute 
to  the  expense  thereof  according  to  the  amount  insured. 

IV.  Partial  losses  are  excepted  from  this  insurance  in  the  following 
cases : 

1.  [Here  specify  articles  particidarlg,  with  the  rate  of  particular 
average  allowed,] 

2.  Losses  by  dampness,  change  of  flavor,  mustiness,  or  mold,  un- 
less caused  by  actual  contact  of  sea  water  with  the  articles  damaged. 

3.  Leakage  of  any  liquid,  unless  caused  by  stranding  or  collision 
with  another  vessel. 

V.  No  act  of  the  insurer  or  of  the  insured,  in  saving  or  recovering 
from  disaster  the  property  insured,  is  to  be  deemed  an  acceptance  or 
waiver  of  abandonment. 

VI.  The  amount  of  any  note  given  for  premium  under  this  policy, 
if  unpaid,  is  to  be  deducted  from  any  payment  of  loss. 
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yn.  The  amount  of  a  loss  insured  agaiust  is  payable  to , 

for  the  benefit  of ,  within days  after  proof  of  loss 

and  interest  is  given  to  the  insurer. 

Vin,  If  the  insured  has  effected  any  prior  insurance  upon  the  same 
subject,  the  insurer  herein  is  liable  only  for  so  much  of  a  loss  as  is  not 
covered  by  such  prior  insurance,  and  must  return  the  premium  upon 
the  rest ;  but  if  the  insured  effects  a  subsequent  insurance,  the  insurer 
herein  is  nevertheless  liable  to  the  full  amount  herein  specified,  and  has 
no  right  to  contribution  from  such  subsequent  insurer. 

IX.  In  case  the  insured  is  entitled  to  a  return  of  premium,  in  whole 
or  in  part,  the  insurer  herein  is  entitled  to  retain  [one-half  of  one  per 
cent*]  in  all  events.  • 

[Signatured] 

No.  13. 
POLICY  OF  MARINE  INSURANCE  ON  FREIGHTAGE. 

®1PJ  iillWI  Bi  Panne  |«SaraW^  made  the  ....  day  of  .... 

. . . . ,  in  the  year  ,  between  A.  B.  [name  of  tn«irer],  of 

,  and  C.  D.  [name  of  insured]^  of .,  witnesseth: 

That  in  consideration  of  a  premium  of dollars,  being 

at  the  rate  of  ....  per  cent,  upon  the  amount  of  insurance,  now 
received  from  the  said  C.  D.,  the  said  A.  B.  insures  him  to  the 

extent  of dollars,  upon  his  interest  [describing  U  if  noi 

absolute]  in  the  freightage  upon  all  cargo  laden  or  to  be  laden  on 

board  the  of ,  which  interest    is    hereby 

valued  at dollars. 

This  insurance  is  made  upon  the  following  terms : 

L  The  period  during  which  this  insurance  is  to  continue  is  from 

the  ....  day  of ,  18. .,  at  noon,  until  the  ....  day  of 

,  18 . .,  at  noon  [or,  from  the  commencement  of  loading 

cargo  on  the  said  vessel,  at  the  port  of ,  until  it  is  safely 

landed  at  the  port  of ]. 

n.  The  risks  insured  against  are  all  perils  and  losses  of  every  kind, 
which  may  happen  during  the  period  above  specified,  to  prevent  the 
said  ship  from  earning  the  freightage  insured ;  except  losses  arismg 
from  the  neglect  of  the  master  to  save  freightage  by  procuring  other 
vessels  to  convey  the  cargo  to  its  destination,  when  necessary  and 
practicable,  or  from  his  neglect  to  preserve  damaged  cargo. 

HL  In  case  of  any  disaster  happening  to  the  subject  of  insurance, 
the  insured  must  labor  for  its  recovery,  and  the  insurer  will  contribute 
to  the  expense  thereof  according  to  the  amount  insured. 
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IV.  Partial  losses,  amounting  in  the  aggregate,  on  a  single  voyage, 
to  less  than  [five]  per  cent,  of  the  value  of  the  subject  of  insurance, 
after  making  the  usual  deductions,  are  excepted  from  this  insurance. 

V.  No  act  of  the  insurer  or  of  the  insured,  in  saving  or  recovering 
from  disaster  the  property  insured,  is  to  be  deemed  an  acceptance  or 
waiver  of  abandonment. 

VL  The  amount  of  any  note  given  for  premium  under  this  policy, 
it*  unpaid,  is  to  be  deducted  from  any  payment  of  loss. 

VIL  The  amount  of  a  loss  insured  against  is  payable  to 

for  the  benefit  of ,  within days  after  proof  of  loss 

and  interest  is  given  to  the  insurer. 

VUL  K  the  insured  has  effected  any  prior  insurance  upon  the  same 
subject,  the  insurer  herein  is  liable  only  for  so  much  of  a  loss  as  is  not 
covered  by  such  prior  insurance,  and  must  return  the  premium  upon 
the  rest ;  but  if  the  insured  effects  a  subsequent  insurance,  the  insurer 
herein  is  nevertheless  liable  to  the  full  amount  herein  specified,  and 
has  no  right  to  contribution  from  such  subsequent  insurer. 

IX.  In  case  the  insured  is  entitled  to  a  return  of  premium,  in  whole 
or  in  part,  the  insurer  is  entitled  to  retain  [one-half  of  one  per  cent] 
in  all  events. 

[Signature,] 

No.  14. 
POLICY  OF  FIRE  INSURANCE. 

fp  |P0lit2  0f  |i«  InSmntt,  made  the  ....  day  of , 

in  the  year ,  between  A.  B.  [name  of  insurer]^  of , 

and  C.  D.  [name  of  ifieured]^  of ,  witnesseth : 

That  in  consideration  of  a  premium  of , .  dollars,  being  at 

the  rate  of  ... .  per  cent  upon  the  amount  of  insurance,  now  received 
from  the  said  C.  D.,  the  said  A.  B.  insures  him  to  the  extent  of 

dollars,  upon  his  interest  [as  mortgagee,  or  otherwise^ 

if  he  U  not  the  absolute  owner\  in  [describing  the  property]. 

This  insurance  is  made  upon  the  following  terms : 

I.  The  period  during  which  this  insurance  is  to  continue  is  from 

the  ....  day  of ,  18. .,  at  noon,  until  the  ....  day  of 

,  18..,  at  noon. 

n.  The  risks  insured  against  are  loss  or  damage  by  fire. 

IIL  A  loss  caused  by  invasion,  insurrection,  riot,  civil  commotion^ 
or  any  military  or  usurped  power,  is  excepted. 

TV.  This  policy  does  not  cover  books  of  account,  written  obliga- 
tions, securities,  or  evidences  of  title  or  of  debt,  money  or  bullion, 
88 
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easts,  jewelry,  medals,  musical  or  scientific  instruments  (other  than  a 
piano-forte  in  a  dwelling  house),  patterns,  pictures,  plate,  precious 
stones,  printed  music,  sculptures,  statuary,  or  watches,  except  so  fiur 
as  the  same  are  specially  mentioned  herein. 

y.  If  any  explosive  substance  is  kept  upon  the  premises  herein 
mentioned,  in  quantities  greater  than  or  in  a  manner  different  from 
that  allowed  by  law,  this  policy  is  suspended  until  the  law  is  obeyed. 

VL  This  policy  is  suspended  during  the  use  of  the  premises  herein 
mentioned  for  any  of  the  following  purposes,  without  the  written  con» 
sent  of  the  insurer  [specifying  the  purposes], 

VIL  In  case  the  property  insured  is  in  peril  of  damage  by  fire,  the 
insured  must  use  his  best  efforts  to  protect  it  therefrom,  the  expense 
of  which  shall  be  paid  by  the  insurer  to  the  extent  of  this  insurance. 

Vin.  The  property  insured  cannot  be  abandoned  to  the  insurer. 

IX.  Written  notice  of  loss  must  be  given  to  the  insurer  within  a 
reasonable  time  thereafter,  and  the  insured  must  deliver  to  the  insurer 
a  statement  in  writing,  verified  by  his  oath  or  affirmation,  showing  to 
the  best  of  his  knowledge  and  belief: 

1.  The  ownership  of  the  thing  insured ; 

2.  Its  cash  value  at  the  time  of  loss ; 

3.  By  whom,  and  for  what  purposes,  the  premises  on  which  the  loes 
occurred  were  occupied ; 

4.  When  and  how  the  fire  originated ; 

5.  All  other  insurances  upon  the  same  property,  giving  a  copy  of 
the  written  portions  of  each  policy. 

X.  The  insurer  has  a  right  to  enter  upon  the  premises  where  a 
loss  occurs,  and  to  examine  all  property  insured,  after  a  loss,  and  all 
books  and  papers  relating  to  such  property. 

XL  The  insurer  may,  at  his  option,  pay  for  a  loss  according  to  the 
cash  value  at  the  time  of  loss,  or  replace  the  thing  lost  or  injured 
with  another  thing  of  the  same  kind  and  quality,  or  repair  the  injury, 
if  it  can  be  fully  repaired ;  but  notice  of  his  election  to  do  so  must  be 
given  within  thirty  days  after  notice  of  loss,  or  the  right  thereof  is 
lost. 

Xn.  In  case  of  any  other  insurance  upon  the  property  hereby  insured, 
the  insurer  herein  is  liable  only  for  such  proportion  of  the  whole  loss, 
as  the  amount  hereby  insured  bears  to  the  gross  amount  of  insur- 
ance effected ;  and  a  floating  policy,  sufficient  in  terms  to  cover  the 
property  hereby  insured,  is  to  be  deemed  to  cover  any  excess  of 
the  value  of  such  property  over  the  amount  specifically  insured 
thereon. 

[Xni.  This  policy  shall  be  void  if  any  other  insurance  now  exists, 
or  is  hereafter  effected  upon  the  same  property,  without  the  written 
consent  of  the  insurer  herein]. 
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XnL  [or  XrV.]  The  amount  of  a  loss  insured  against  is  payable 
to  the  insured  in  thirty  days  after  proof  of  loss  and  interest  is  given 
to  the  insurer. 

XIV.  [or  XV.]  This  insurance  may  be  terminated  at  any  time  by 
the  insured,  on  notice  to  the  insurer ;  in  which  case  the  insurer  must 
refund  all  premium  paid  in  excess  of  the  customary  short  rates  for 
the  time  the  policy  has  been  in  force.  It  may  also  be  terminated  by 
the  insurer,  upon  giving  notice  to  the  insured,  and  refunding  to  him 
a  ratable  proportion  of  the  premium  paid,  according  to  the  time  that 
the  policy  has  been  in  force. 

[Signature.'] 

No.  16. 

POLICY  OF  LIFE  INSURANCE. 

9\iS  l^a]kU  Bi  file  InSttrsntt,  made  the  ....  day  of , 

in  the  year  ..... .,  between  A.  B.  [name  of  insurer']^  of , 

and  C.  D.  [name  of  insured],  of ,  witnesseth: 

That  in  consideration  of  a  premium  of dollars,  being 

at  the  rate  of per  cent,  upon  the  amount  of  ins4Pnce,  now 

received  from  the  said  C.  D.  [and  of  the  annual  premium  of 

....  dollars,  to  be  paid  on  or  before  the  ....  day  of ,  in  every 

year  during  the  period  insured],  the  said  A.  B.  insures  him  to  the 

extent  of dollars,  upon  the  life  of  [name  of  person 

whose  life  is  iTisured], 

This  insurance  is  made  upon  the  following  terms : 

L  The  period  during  which  this  insurance  is  to  continue  is  the  life 
of [or,  from to ]. 

IL  The  amount  to  be  paid  in  case  of  the  death  of  the  said 

is dollars  [with  participation  in  profits],  which  is  to  be 

paid  to ,  [his  executors,  administrators  or  assigns,  ory  if 

the  policy  is  issued  to  the  wife  of  the  person  whose  life  is  insured^  for 
her  sole  use,  or,  in  case  of  her  death,  to  her  children,  or  their  guardian, 
for  their  use,  or,  if  she  leaves  no  child,  then  to  her  executors  or  admin- 
istrators], at   ,  in  sixty  days  after  notice  and  proof  of  the 

death  of ,  deducting  therefrom  so  much  of  the  pre- 
mium for  the  then  current  year  as  may  be  unpaid. 

III.  If,  without  the  written  consent  of  the  insurer,  the  person  whose 
life  is  insured  passes  beyond  the  boundaries  of  the  United  States  of 
America,  otherwise  than  into  Canada,  Nova  Scotia,  or  New  Bruns- 
wick ;  or  passes  west  of  the  100th  degree  of  west  longitude,  or  north 
of  the  50th  degree  of  north  latitude;  or  between  the  1st  of  July  and 
the  1st  of  November  passes  south  of  36  degrees,  30  minutes  of  north 
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latitude ;  or  enters  upon  a  voyage  on  the  high  seas ;  or  becomes  per- 
sonally engaged  in  blasting,  mining,  submarine  operations,  or  in  the 
production  of  highly  inflammable  or  explosive  substances,  or  in  woik- 
ing  a  steam-engine  in  any  capacity,  or  in  service  or  labor  upon  any 
railroad  or  in  any  kind  of  navigation,  or  in  any  military  or  naval  ser- 
vice (other  than  that  of  the  militia  when  not  actually  employed  in 
military  operations),  the  insurer  shall  not  be  liable  to  any  payment 
under  this  policy,  in  case  of  his  death  while  so  situated  or  engaged, 
or  in  case  of  his  death  from  any  disease  contracted  or  injury  suffered 
while  so  situated  or  engaged,  and  the  insurer  may  in  any  such  case 
terminate  this  policy. 

IV.  If  the  person  whose  life  is  insured  commits  suicide,  or  dies  from 
an  injury  suffered  in  a  duel  in  which  he  is  in  any  way  engaged,  or 
suffered  in  consequence  of  the  violation  of  a  penal  law,  or  if  the 
representations  made  upon  the  application  for  this  policy  are  in  any 
material  respect  imtrue,  this  policy  shall  be  void. 

y.  Upon  the  expiration  of  this  policy,  or  in  case  it  is  now  or  here- 
after becomes  void,  all  payments  made  thereon  shall  belong  to  the 
insurer. 

YL  ^0^  policy  is  transferred  or  hypothecated,  proof  of  the  right 
of  the  holder  to  receive  the  amount  of  insurance  must  be  given  to  the 
insurer  sixty  days  before  payment  can  be  required. 

[Signaiure,^ 
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ABAinxnfED,  finder  of  tMng,  not  bonnd  to  keep  for  original  owner, 393 

Ab  Ainx>i!nfENT,  canse  for  divorce, 25 

of  husband  bj  wife,  relieves  him  ftom  duty  of  support, 80 

of  child  b J  paroit,  evidence  of  relinquishment  of  control, 84 

of  parent  by  child,  relieves  him  from  duty  of  support, 84 

in  marine  insurance, •  •  486 

defined, 486 

may  be  made,  in  what  cases, 436 

atwhattime, 437 

how, 487 

must  be  absolute  and  total, 487 

when  defeated, 487 

notice  of,  oral  or  written, •  487 

what  must  contain, 487 

sustained  only  on  ground  spedfied  in  notice, 438 

effect  of, 488 

insurer  paying  for  total  loss,  entitled  to, •  488 

agents  of  insured  act  for  insurer  after, 488 

acceptance  of,  not  necessary, 488 

not  presumed  from  silence, 488 

conclusive, 488 

made  and  accepted,  irrevocable, 489 

to  whom  freightage  belongs  after, 489 

UaMlity  of  insurer  refusing  to  accept, 489 

not  necessary  to  recover  actual  loss, 489 

total  loss, 484 

terminates  authority  of  master  on  behalf  of  owner, 880 

See  Insubakce. 

Abatement  of  legacies, 1 80 

of  nuisance  does  not  impair  claim  for  damages, 622 

by  whom  made, 628,  624 

Abduction,  forbidden, 12 

Able  and  willing,  party  offering  performance  must  be, 212 

party  need  not  offer  payment,  when, 584 

Absence,  effect  of,  upon  marriage, 15 

Absubditt  to  be  rejected, 246 

AooEFTANCB  of  bill  of  exchange, 550 

presentment  for.    See  Pbesentment, 

how  made, 547,  550 

must  be  absolute, 550 
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what  may  be  received  by  holder  as  sufficient, 550 

by  separate  instrument,  effect  of, 551 

promise  to  accept,  when  equivalent  to, 651 

may  be  canceled,  when, 651 

what  is  admitted  by, 553 

for  honor 553 

may  be  made,  when, 553 

holder  not  bound  to  receive, 653 

how  made, 553 

how  enforced, 55Z 

notice  of  dislionor,  not  excused  by, 553 

of  a  proposal  to  contract, 234 

how  to  be  communicated, 234 

when  complete, 235 

performance  of  conditions  is, 235 

acceptance  of  consideration  is, 235 

must  be  absolute, 235 

qualified,  is  new  proposal, 235 

of  benefit  of  transaction,  effect  of, 236,  365 

of  part  of  thing  sold,  when  necessary, 270 

of  guaranty,  notice  of,  when  necessary, 455 

Acceptor  of  bill  of  exchange  must  write  acceptance,  how, 550 

bound  by  acceptance  separate  from  bill,  when, 551 

may  cancel  acceptance,  when, 551 

admits  what,  by  acceptance, 553 

for  honor,  defined, 553 

duties  and  rights  of, 558 

Accession  to  real  property, 134 

of  fixtures, 134 

of  alluvion, 134 

by  removal  of  bank, 135 

by  accumulation  of  earth, 135 

by  change  of  river's  course, 135 

to  i)ersonal  property, 136 

by  union  of  several  things, 136 

by  workmanship  thereon, 137 

by  formation  of  new  thing, 137 

by  admixture  of  materials, 137 

by  willful  trespass, 137 

Accessory  thing  passes  with  principal, 143,  638 

lien  is, 483 

Accident,  error  in  contract  caused  by,  to  be  corrected, 246 

deposit  by,  must  be  accepted, 284 

thing  gained  by,  held  in  trust, 349 

See  Mistake. 

Accord  defined, 218 

effect  of, 218 

tceptance  of,  is  satisfaction, 318 

exception  in  case  of  money, 219 

See  Satisfaction. 
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Account,  employee  must  render, 811 

for  what  trustee  must, 833 

for  what  partner  must, 886,  890 

AccuaiULATiONS  of  income,  certain,  allowed, 63 

all  other,  void, 63 

void  direction  for,  does  not  vitiate  the  remainder  of  the  instru- 
ment,   64 

certain  allowances  may  be  made  out  of, 64 

Acknowledgment  of  certificate  of  marriage, 18 

of  indenture  of  apprenticeship, 47 

of  consent  to  transfer  of  indenture, 49 

of  execution  of  power  by  married  women, 97 

of  consent  to  execution  of  power, 99 

of  instrument,  necessary  to  its  record, 153 

who  may  take, 154 

officer  must  know  person  making, 155 

by  married  woman, 155 

certificate  of, 156 

certifltote  to  be  annexed  to, 157 

of  certificate  of  formation  or  change  of  special  partnership, 898,  404 

of  assignment  for  benefit  of  creditors 612 

Acquiescence  removes  objection, 629 

Acquisition  of  property, 188 

See  Accession — Occupancy — Succession — Tbansfer — Will. 
Act  of  God.    See  Superhuman  cause. 

Action  for  real  property,  when  may  be  maintained, 74,  77 

for  enforcement  of  easement,  by  whom  maintainable, 77 

for  injury  to  inheritance,  who  may  maintain, 82 

relating  to  special  partnership,  special  partner  not  necessary  party 

to, 401 

Ademption  of  legacy,  advancement  or  gift  deemed,  when, 178 

Administratob.    See  Personal  Representative — Succession. 

Adoption  of  minor  child,  when  allowed 86 

may  be  made,  by  whom, 87 

consent  of  parents,  when  necessary  to, 87 

of  child,  when  necessary  to, 87 

order  of  county  judge  necessary  to, 87 

effect  of,  upon  relations  of  parties, 88 

of  illegitimate  child, 88 

A  DULT,  definition  of  an, ,    8 

Adxtltery,  divorce  on  account  of, 22 

See  Divorce. 

Advancement,  what  is  deemed, 190 

effect  of, 190 

how  given  effect, 190 

when  deemed  ademption, 178 

Advantage,  unfair,  when  fraudulent, 280 

when  a  sign  of  undue  influence, 231 

trustee  may  not  use  influence  to  obtain, 852 

See  Fraud — Trust — Trustee — Undue  influence. 
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Adyebsb  FOSSESSioir,  grant  of  real  property  in,  redd  except,  &c., 191 

mortgage  maj  be  created  on  property  in, 488 

Affidayit  of  truth  of  inventory  most  be  made  by  assignor  for  benefit  of 

creditors, 615 

Agency,  defined, 388 

parties  to,  defined, 383 

actoal,  defined, ZSS 

ostensible,  defined, 363 

bow  created, * 364 

orally, 364 

by  writing, 364 

by  ratification, 865 

authority  conferred  by, 366 

actual, 366 

ostensible, < 366 

extent  of, 867,  368 

obligations  of  parties  to, 368 

rights  of  third  persons  under, 368,  373 

delegation  of, .*. 374 

how  terminated  in  all  cases, 375 

where  agent  has  no  interest, 375 

See  Agent — Authority — Auctioneer — Factor — Principal — 
Ratification — Shipmaster — Ship's  Manager. 

Agent  defined, 36S 

who  may  appoint, 368 

who  may  be, 863 

special,  defined, 363 

general,  defined, 363 

actual,  defined 363 

ostensible,  defined, 363 

authority  of, 363 

may  extend  to  what, 864 

to  defraud  principal, 864 

precedent, 864 

subsequent, 364 

consideration  not  necessary  to, 364 

oral,  when  sufficient, 364 

imder  seal,  when  necessary, 364 

in  writing,  when  necessary, 364 

s                  by  ratification,  how  given, 365 

partial,  when  total, 865 

when  valid  or  not, 865 

to  prejudice  of  third  person, 865 

may  be  resdnded,  when, S66 

extent  of, 866 

actual,  defined, 366 

ostensible,  defined, 866 

how  far  implied, 366 

special  restrictions  upon,  effect  of, 866 

to  disobey  instmctions, 866 
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general,  how  limited, 866 

to  sell  personal  property,  effect  of, 868 

real  property,  effect  of, 368 

when  gives  power  to  receive  price, 868 

represents  principal,  how  far, 869 

acts  of,  bind  principal,  when, 869,  870,  871 

deemed  to  have  notice  of  what, 869 

when  principal  exonerated  by  payment  to, 870 

when  person  dealing  with,  may  set  off  claims  against, 870 

principal  responsible  for  negligence  of,  when, 871 

for  wrongful  acts  of,  when, 871 

when  not, 871 

may  delegate  powers,  when, 874 

employment  of  sub-agent  by,  effect  of, 874 

responsible  for  sub-agent,  when, 874 

when  not, 874 

obligations  of,  to  third  persons, 872 

as  to  warranty  of  authority, 872 

as  principal  in  certain  cases, 872 

to  surrender  property  to  true  owner, 873 

when  incapable  of  contracting, 842 

to  principal, 817 

to  conform  to  authority, 817 

to  inform  of  his  acts, 317 

as  to  collection  of  bills,  &c., 818 

to  principal  of  principal, 818 

power  of,  how  terminated, 875 

auctioneer  as, 876 

See  Auctioneer. 

factor  as, 877 

See  Factor. 

shipmaster  as, 878 

See  Shipmasteb. 

ship's  manager  as, 880 

See  Ship's  Makaoeb. 

partner  as, 386 

See  Partner — P abtkebship. 

trustee  as, « 358 

See  Trushteb. 

insurance  by,  how  to  be  made, 416 

indemnity  extends  to  acts  of,  when, 446 

duties  of,  in  giving  notice  of  dishonor, 542 

damages  for  breach  of  warranty  of  authority  of, 575 

See  Agency — Principal. 
Agbebmbnt  in  general.    See  Contract. 

for  sale,  defined, 268 

what  may  be  subject  of, 269 

must  be  in  writing,  when, 270,  271 

when  title  passes  by, 149 

none  but  certain  specified  warranties  implied  in, 275 

84 
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may  be  rescinded  for  breach  of  warranty, 2^0 

with  warranty  may  be  rescinded  for  refusal  of  leave  to  inspect,      280 

to  sell,  defined, 296 

to  buy,  defined, 269 

to  sell  and  buy,  defined, 269 

Agricultubal  corporations  may  be  formed, 119 

ALDERMA.K  of  city,  powers  of,  in  relation  to  apprentices, 46,  47 

Alien  may  hold  property, 55 

may  take  by  succession, 192 

Alienage  of  relative  does  not  affect  right  of  succession, 193 

Alienation,  suspension  of  power  of, 62,  63,  70 

time  of,  how  computed, 100 

power  of,  cannot  be  suspended  more  than  two  lives, 62,  70 

interest  suspending,  void, 62 

disposition  of  income  during  suspension  of, 64 

how  may  be  suspended  by  remainder, 70 

of  intermediate  interest  does  not  defeat  future  interest, 65 

certain  restraints  upon,  void, 61 

Alimony,  when  court  may  grant, 26,  27 

how  enforced, 27 

Alluvion,  who  entitled  to, IH 

Alteration  of  instrument  may  be  made  by  consent, 260 

under  seal,  how  made, 260 

contract  extinguished  by, 260,  261 

in  duplicate,  effect  of, 262 

of  obligation  exonerates  guarantor, 461 

Alternative  obligation,  who  has  right  of  selection  under, 200 

notice  of  selection  under,  to  be  given 200 

how  selection  must  be  made  under, 201 

effect  of  nullity  of  one  branch  of, 201 

how  far  negotiable  instrument  may  be  in, 6^ 

Animals,  when  subjects  of  ownership, 53 

duties  of  depositary  of, 286 

of  borrower  of, 294 

damages  for  injuries  to, 578 

Annuitt  defined, 179 

Annulment  of  marriage.    See  Divorce. 

Appear,  that  which  does  not,  deemed  not  to  exist, 634 

Application  of  payments, ! 206 

by  the  debtor, 206 

by  the  creditor, 207 

by  the  law, 207 

of  money  by  trustee,  who  must  see  to, 354,  355 

of  security  to  payment  of  debt  may  be  compelled,  when, 473 

Appointment  of  trustee,  how  made, 861 

See  Trustee. 

Apportionment  of  covenant  running  with  land, 204 

of  consideration  in  case  of  prevention  of  performance, 217 

of  hire^of  property, 802 

of  freightage, 335 
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Apprentice  not  to  be  restricted  from  carrying  on  boBinees  in  any  particnlar 

place, 48 

Apprenttcbshif,  who  may  enter  into, 45 

whose  consent  is  necessary  to, 45 

consent  to,  how  given, 45 

parent,  &c.,  when  liable  for  breach  of  contract  of, 46 

of  panper  child, 46 

of  Indian  child, 46 

what  must  be  stated  in  indenture  of, 46 

indenture  of,  when  to  be  filed, *47 

of  immigrant  minor,  how  made, 47 

indenture  of,  to  be  acknowledged, 47 

how  assigned, 47 

indenture  of,  not  binding,  unless  in  conformity  to  law, 48 

assignment  of, 48,  49 

penalty  for  breach  of, 48 

Apfbofriation  of  payments, 206 

by  the  debtor, 206 

by  the  creditor, 207 

by  the  law, 207 

Apfubtenances  of  land,  what, 54 

of  ship,  what, 109 

See  Easements — Servitudes. 

Arbitration,  agreement  for,  not  specifically  enforced, 589 

Art,  corporations  for  promotion  of,  may  be  formed, 119 

Ascertainable,  parties  to  contract  must  be, 224 

object  of  contract  must  be ^7 

consideration  of  contract  must  be, 241 

parties  to  negotiable  instrument  must  be,  when, 524 

damages  must  be  clearly, 569 

act  to  be  specifically  enforced  must  be  clearly, 590 

Assignee,  for  benefit  of  creditors,  not  a  purchaser  for  value, 613 

must  give  bond, 616 

has  no  power  imtil  bond  and  inventory  filed, 616 

may  be  required  to  account, 616 

certain  property  does  not  pass  to, 616 

entitled  to  what  compensation, 617 

under  void  assignment,  when  not  liable, 617 

Assignment  of  mortgage,  may  be  recorded, 493 

eff*ect  of  record  of, 493 

general,  by  maker  of  negotiable  instrument  to  indorser,  excuses  notice 

of  dishonor, 544 

for  benefit  of  creditors, 606 

may  be  made,  by  whom, 607 

certain  transfers  not  affected  by  provisions  concerning, 608 

what  debts  may  be  secured  by,. 609 

may  be  preferred  by, 609 

preference  in,  must  be  absolute, 610 

cannot  affect  right  to  priority,  otherwise  created, 610 

in  case  of  joint  debtors, 610 
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▼oid  againBt  creditor,  when, 610,  618 

must  be  in  writing 612 

subecribed,  618 

acknowledged  or  proved 618 

gives  no  greater  rights  than  debtor  had, 613 

inventory  to  aocompany, 613 

affidavit  to  be  annexed  to, 615 

must  be  filed,  where, 615 

mnst  be  recorded,  where, 615 

void,  if  not  recorded,  &c, 615 

of  real  property,  snbject  to  certain  provisions, 615 

assignee  under,  most  give  secorlty, 616 

has  no  power  nntil  when, 616 

may  be  required  to  account, 616 

compensation  of, 617 

not  liable  for  acts  in  good  faith,  though  assignment 

void, 617 

property  exempt  from  execution  does  not  pass  by, 616 

life  insurances  do  not  pass  by, 616 

how  canceled  or  modified, 617 

statute  of  1860  concerning, 617 

})artner  has  not  authority  to  make, 887 

AssiOKOB,  for  benefit  of  creditors,  may  give  preferences,  when, 609,  610 

must  subscribe  assignment, 618 

must  file  inventory, 618 

must  file  affidavit  to  inventory, « 615 

insurance  upon  life  of,  does  not  pass 616 

ASSURAKOB,  covenant  for  further,  runs  with  land, 803 

form  of.  869 

of  life  and  property.    See  Insurance. 

Asylum,  who  may  be  placed  in  lunatic,  and  how, 44 

Attoknet,  power  of,  not  affected  by  certain  provisions, 98 

duties  of  person  holding, 809 

lien  of, 519 

Attobhment  by  tenant  unnecessary  to  give  title, 148 

Atjction,  defined, 281 

sale  by,  when  complete, 281 

bid  at,  when  may  be  withdrawn, ......  ^ 281 

conditions  of,  how  far  may  be  modified  orally, 281 

without  reserve,  rights  of  bidder  at, 281 

puffing  or  by-bidding  at 281 

memorandum  of  sale  at,  by  whom  to  be  made, 288 

sale  of  thing  pledged  must  be  by, 507 

AucmoinsER,  authority  of,  from  seller, 876 

from  buyer, 876 

may  make  memorandum  of  sale, 288 

AUDITOB  of  canal  department,  certain  mortgages  to  be  filed  with, 496 

duties  of,  in  respect  to  mortgages  filed, 497 

AUTHBNTIOATION  of  marriage, 16 

SeeMABRiAOB. 


Digitized  by  VjOOQIC 


INDEX.  669 

AuTHOBiTY,  aboae  of,  avoids  contract,  when, 231 

agent  must  not  exceed  his, 817 

of  trustee, 858 

of  agent, 863 

what  may  be  conferred, 864 

what  cannot  be  conferred, 864 

how  conferred, 864 

consideration  for,  not  necessary, 864 

oral,  sufficient  in  general, 864 

must  be  under  seal,  when, 864 

in  writing,  when, 864 

by  ratification, 865 

See  Ratification. 

extent  of, 866 

actual,  defined 866 

ostensible,  defined, 866 

in  whose  favor  binding, 870 

to  do  what  is  necessary  or  usual, 866 

to  make  representations, 367 

to  disobey  instructions, 867 

general,  limited  by  specific, 867 

exceptions  to, 867 

to  sell,  effect  of, 868 

eBSdct  of  Viae  of, 869 

of  incomplete  execution  of, 869 

of  transcending, 870 

implied  warranty  of, 873 

delegation  of,  when  allowed, 874 

termination  of, 875 

effect  of  agent  acting  without, 872,  874 

of  auctioneer,  from  seller, 876 

from  buyer, 876 

of  factor,  to  insure, 877 

to  sell, 877 

to  delegate  authority, 877 

ostensible, 877 

of  shipmaster,  to  borrow  for  owner  of  ship, 878 

to  act  for  owner  of  cargo, 878 

to  transact  business  for  ship, 878 

to  hypothecate  ship,  .  ♦ 879,  610 

freightage, 611 

cargo, 879,514 

tosellship, 879 

cargo, 879 

to  ransom  ship, 879 

ceases,  when, 880 

of  ship's  manager, 880,  881 

of  partner, 887 

to  transact  business, 887 

to  act  mder  seal, 887 
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partner  has  not,  to  make  assignment  for  benefit  of  creditors, 887 

to  dispose  of  good  will, 887 

of  entire  stock, 888 

to  break  up  business, 8S3 

to  act  In  bad  faith, 389 

special  partner  has  no, 400 

Aysbaob,  general,  defined, 336 

how  adjusted, 337 

owner  of  goods  stowed  on  deck,  when  entitled  to, 337 

marine  insurer  liable  for, 435,  443 

ship's  manager  may  adjust, 880,  381 

insurance  free  of,  effect  of, 434 

Bail  defined, 448 

liabilities  of, 448 

Banker,  lien  of, 517 

Bakkikg,  special  partnership  not  allowed  to  carry  on, 897 

Banking  corporations  may  be  formed 119 

business,  corporations  in  general  may  not  do, 137 

Bank  note  negotiable, 525,  561 

indorsee  of,  acquires  good  title  after  dishonor, 561 

See  NeGOTIABLB  iNSTRUJiENT. 

Barter,  factor  has  not  authority  to, 877 

See  Exchange. 

Bastard,  who  entitled  to  custody  of, 33 

legitimatization  of, 88 

Belief,  erroneous,  avoids  contract,  when, 233 

false  statement  without,  fraudulent, 228,  264 

See  Mistake. 

Bbneficiart  of  trust,  what, 348 

must  be  indicated  by  trust, 849 

may  allow  trustee  to  act  in  adverse  interest,  when, 851 

trustee  may  not  take  advantage  of, 852 

consent  of,  necessary  to  allow  trustee  to  take  adverse  trust, 853 

entitled  to  information  of  trustee's  adverse  interest, 853 

what  is  fraud  against, 853 

certain  transactions  of,  presumed  to  be  under  undue  influence, 853 

may  require  trustee  to  account  for  breach  of  trust,  how, 853 

may  take  advantage  of  trust  until  rescinded,. 855 

consent  of,  necessary  to  revocation  of  trust,  when, 880 

trustee  may  be  discharged  by,  when,. . .' 860 

in  real  property,  has  no  estate  therein 90 

may  or  may  not  transfer  his  interest,  when, 91 

when  entitled  to  release  from  trustee, 86 

See  Trust — Uses  and  Trusts. 

Benefit,  he  who  takes  must  bear  burden, 630 

Benevolent  corporations  may  be  formed, 118 

Bequest,  what  may  pass  by, 168 

who  may  take  by, 163 

subject  to  lien,  when, 168 

takes  partial  effect  only,  when, 168 
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when  revoked  by  transfer,  &c., 168 

when  does  not  hipse  by  death  of  legatee, 169 

to  subscribing  witness,  void, , 169 

clear,  cannot  be  controlled  by  words  less  clear, 172 

of  all  testator's  personal  property,  effect  of, 174 

of  residue  of  estate,  &c.,  effect  of, 174 

to  heirs,  relations,  &c,  effect  of, 174 

to  a  class,  includes  whom, 175 

vests,  when, 176 

how  divested, 177 

conditional,  defined, 177 

vests,  when, 177 

to  several  persons,  effect  of, 178 

what  is  ademption  of, 178 

of  income,  when  accrues, 181 

See  Legacy — Will. 

BiOAMT,  cause  for  divorce, 19 

Bill  OP  EXCHANGE,  defined, 546 

may  give  name  of  drawee  in  case  of  need, 547 

may  be  in  a  set, 547 

when  must  be  in  set, 547 

presentment,  &c.,  of  one  of  a  set,  sufficient, 547 

•  where  payable, 547 

drawer  of,  has  same  obligations,  &c.,  as  indorser, 547 

days  of  grace  on, 548 

presentment  of,  for  acceptance, 548 

when  made, 548,  549 

how  made, 548,  549 

by  whom  made, 549 

to  whom  made, 549 

when  excused, 554 

agent  for  collection  must  present,  for  acceptance, 318 

acceptance  of,  how  made, 55o 

must  be  in  writing 550 

must  be  unqualified, 550 

how  made,  by  consent  of  holder, 5oO 

by  refusal  to  return, 551 

by  separate  instrument, 551 

promise  to  accept,  when  sufficient 551 

may  be  canceled,  when, 551 

what  is  admitted  by 552 

for  honor,  when  allowed, 552 

holder  not  bound  to  receive, 553 

how  made, 553 

how  enforced, 553 

notice  of  dishonor,  not  excused  by, 553 

payment  of,  for  honor,  how  made, 553 

must  be  received  by  holder, 553 

presentment  of,  for  payment,  where  made, 554 

effect  of  delay  In, 554 
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excuses  for  want  of  presentment,  &c,  of, 654  ^55 

inland,  defined, 655 

foreign,  defined, 555 

notice  of  dishonor  of,  how  given, 556 

protest  of,  by  whom  made,. 556 

how  made, 556 

where  made, 556 

when  made, 557 

when  excused, 557 

notice  of,  how  given, 557 

maj  be  waived, 557 

how  paid  for  honor, 557 

damages  for  dishonor  of, 557 

how  estimated  in  federal  money, 558 

in  foreign  money,. 559 

Bill  OF  lading,  defined, 833 

negotiable, 333 

effect  of,  on  rights  and  duties  of  carrier, 834,  840 

consignor,  entitled  to, 334 

effect  of  refusal  to  give, 334 

carrier  may  require  surrender  of,  on  delivery  of  goods, 834 

BhASKf  liability  of  party  to  negotiable  instrument  in,. . . .  583 

Bond,  negotiable,  remains  so  after  payment  or  dishonor, '  561 

See  Nbgotiablb  Inbtbumknt. 

Bobbow,  shipmaster  may,  on  credit  of  owner,  when, 378 

ship's  manager  cannot,  on  credit  of  ship  or  owner, 381 

BoBBOWEB  for  use  does  not  acquire  title, 294 

must  use  great  care, 394 

animal  with  great  kindness, 294 

must  have  such  skill  as  he  made  lender  suppose, 294 

must  repair  negligent  injuries, 294 

may  use  thing,  for  what  purposes, 294 

must  not  part  with  thing  lent, 294 

must  bear  what  expenses, 294 

entitled  to  compensation,  for  what, 295 

must  return  thing  lent,  when  and  where, 295 

for  exchange  tLcqxnrea  ilile, 296 

must  bear  all  expenses  of  thing, 296 

cannot  be  required  to  return  loan  before  time  agreed, 296 

<tf  money  must  pay  in  current  money, 297 

on  usury  may  avoid  contract, 299 

may  recover  all  paid  by  him, 299 

See  Loan. 

BoTTOMBY,  defined, 5^ 

owner  may  hypothecate  upon,  in  any  case 610 

shipmaster  may  hypothecate  upon,  when, 510,  511 

rate  of  interest  upon, 511 

rights  of  lender  upon,  when  not  necessary, 511 

stipulation  for  personal  liability  under,  void, 513 

loan  upon,  when  due, 613 
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lien  of,  how  lo«t, 513 

preferred  to  other  liens,  when, 513 

priority  of  several  liens  of, 513 

See  Lien— Respoxdentia. 

Bridoe  companies  may  be  formed, 119 

Brother  takes  property  by  succession,  when, 187,  188 

is  in  first  degree  of  relationship, 193 

Building  associations  may  be  formed, 130 

BuKDKX  of  obligation  not  transferable, 301 

Burial,  right  of,  may  be  held  as  easemtmt, 75 

as  servitude, 76 

Business,  contract  not  to  pursue,  how  far  allowiKi, 255,  256 

Buyer,  rights  and  obligations  of, 379 

must  pay  price,  when, 380 

must  remove  goods,  when, '. 280 

entitled  to  inspect  goods  sold  with  warranty, 380 

to  rescind  for  breach  of  warranty, 380 

for  refusal  of  leave  to  inspect, 380 

of  real  property  has  lien  for  price,  when, 516 

damages  for  breach  of  contract  by, 573 

value  to,  how  reckoned  in  estimating  damages, 580 

See  Sale — Seller. 

Canal  boat,  mortgage  of,  where  to  be  filed, 496 

Cancellation  of  grant  of  real  property  does  not  revest  title, 141 

of  written  contract,  effect  of, 360,  361 

of  written  instrument  may  be  adjudged,  when, 598 

void  on  its  face,  not  allowed, 599 

partial,  may  be  adjudged, 599 

of  acceptance  by  acceptor,  when  allowed, 551 

Capital  of  special  partnership  must  be  stated  in  certificate, 897,  898 

payment  of,  must  be  sworn  to, 898 

special  partner  must  not  withdraw, 401 

Cabe,  degrees  of, 643 

slight,  defined, 743 

ordinary,  defined, 643 

great,  defined, 643 

slight,  required  of  gratuitous  depositary, 388 

employee, 808 

carrier  of  property, 880 

ordinary,  required  of  depositary  for  hire 388 

of  hirer 800 

of  employee  for  reward, 809 

of  gratuitous  carrier  of  persons, 838 

of  carrier  of  property  for  reward, 880 

of  trustee, 856 

great,  required  of  borrower, 394 

of  employee  for  his  own  benefit, 809 

of  carrier  of  messages  for  reward, 838 

utmost,  required  of  carrier  of  persons  for  reward, 839 

OisEiiBSSNEas.    See  Neolioenge. 
85 
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Caboo,  ihipmaster  may  act  on  belialf  of  owners  of,  when, 378 

may  hypothecate,  when, 379,  514 

may  sell,  when, 879 

may  ransom,  when, 379 

ceases  to  have  authority  over,  when, 380 

sacrifice  may  be  made  for  safety  of, 336 

must  be  borne  ratably  by, 836 

how  valued  on  general  average, 837 

hypothecation  of.    See  Respondentia. 

owner  of,  entitled  to  repayment  from  shipowner  of  amount  paid  under 

respondentia,  514 

Cabbiaob,  contract  of,  defined, 837 

diflferent  kinds  of, 327 

of  persons, 328 

gratuitous, 338 

forreward, 329 

of  property, 830 

of  messages, 838 

See  Cabrier — Freightage — Average — Bill  op  lading. 

Gabbier,  defined, 327 

marine, 327 

inUnd, 328 

without  reward,  obligations  of, 328 

of  p&rsoM,  gratuitous,  obligations  of, 328 

for  reward  must  use  utmost  care, 829 

must  provide  safe  vehicles, 329 

must  not  overload  vehicle, ^9 

must  give  reasonable  accommodations, 329 

must  travel  without  delay, 339 

of  property  for  reward  must  use  ordinary  care, 830 

gratuitous,  must  use  slight  care, 330 

must  obey  orders, 381 

duties  of,  in  case  of  conflicting  orders 331 

must  not  stow  freight  on  deck, 331 

must  not  deviate, 831 

must  not  vitiate  insurance  on  freight, 831 

must  deliver  freight,  where, , 331 

must  give  notice  of  arrival,  when, 882 

may  terminate  liability,  how, 832 

may  place  in  warehouse,  when, 832 

must  give  bills  of  lading, 834 

may  deliver  freight  to  holder  of  bill  of  lading 834 

may  require  bill  of  lading  to  be  surrendered, 834 

See  Bill  op  lading. 

freightage  of,  defined, 830 

when  payable, 834 

consignor,  when  liable  for, 884 

consignee,  when  liable  for,. 835 

on  what  chargeable,^ 835 

when  apportioned, 835 
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in  case  of  incomplete  carriage, 835 

in  case  of  extra  performance, 885 

lien  for, 886 

See  Fkeightage. 

may  throw  freight  overboard,  when, 886 

See  Average — Jettison. 

of  messages  must  deliver,  how, 888 

degree  of  care,  &c.,  required  of, 888 

common^  defined, 889 

must  accept  what  is  offered, 839 

must  not  ^ve  preference, 889 

except  to  government, 889 

must  start,  when, 889 

compensation  of, 840 

obligation  of,  how  modified  bj  notice  or  agreement, 840 

cannot  be  relieved  from  certain  liabilities, 840 

of  persons,  must  carry  luggage,  when, 841 

liability  of,  for  luggage, 841 

must  deliver  luggage,  when, 842 

must  provide  sufficient  accommodation, 842 

may  demand  fare,  when, 842 

may  eject  passenger  for  non-payment, 842 

cannot  demand  payment  after  ejection, 342 

has  lien  upon  luggage, 843 

of  property,  liability  of, 843 

exceptions  to, 848 

for  negligence, 844 

for  delay,. 844 

marine,  liability  of, 844 

duties  of,  in  respect  to  freight  going  beyond  his  route,. .  845 

must  give  evidence  of  cause  of  loss, 845 

obligations  of,  in  other  respects, 845 

of  messages,  must  transmit,  in  what  order, 846 

penalty  upon,  for  improper  delay, 846 

has  insurable  interest, 408 

lien  of, 848,  617 

damages  for  refusal  of,  to  accept  goods, 674 

for  neglect  of,  to  deliver  goods, 674 

for  delay  of,  in  delivery, 674 

Cembtert,  corporations  for  maintenance  of,  may  be  formed, 119 

Certain,  that  which  can  be  made  certain  is, 687 

See  Ascertainable. 

Certificate  of  marriage  may  be  required, 17 

may  be  filed, 18 

must  be  acknowledged,  when, 18 

effect  of,  as  evidence, 18 

of  consent  of  apprenticeship,  how  given, 45 

of  acknowledgment  to  be  given,  when  and  how, 166 

of  signature,  &c.,  of  officer  taking  acknowledgment, 167 

of  stock,  effect  of, 128 
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transferable, 124 

not  a  negotiable  instrument, 124 

in  excess  of  capital,  void, 124 

that  seaman  exerted  himself  to  the  utmost,  evidence, 324 

of  loss,  required  hy  insurance  i>olicy,  when  excused, 423 

of  discharge  of  mortgage,  how  made, 4U3 

may  be  recorded,  and  how, 40i{ 

of  formation  of  spocial  partnership,  to  be  signed, 307 

must  state  what, 3&7 

must  be  acknowledged, 398 

must  be  filed, 398 

must  be  published 399 

of  change  in  special  partnership,  must  be  signed  and  filed, 403 

in  firm  using  fictitious  name, 395,  396 

Ghaiyob  of  possession  not  necessary  to  mortgage, 486 

necessary  to  pledge, 501 

mortgagor  may  agree  to,  when 490 

want  of,  raises  presumption  of  fraud,  when, 605 

of  purpose,  when  not  allowed,.  .^ 626 

Character,  threats  of  injury  to,  avoid  contract,  when, 227 

protection  from  injury  to, 9 

See  Defamation. 

Charge  upon  property,  when  void  against  purchasers, 159 

not  a  revocation  of  prior  will, 168 

Charitable  corporations  may  be  formed, 118 

Charter  of  corporation,  defined, 118 

what  must  be  stated, 121 

how  subscribed, 121 

how  approved, 122 

how  filed, 1^ 

Charterer  has  insurable  interest,  to  what  extent, 427 

Charter-party,  defined  and  regulated 306 

shipmaster  may  bind  ship  in  foreign  port  by, 378 

ship's  manager  may  bind  ship  by, 380 

Chattel  interest,  defined, 69 

real,  defined, 69 

See  Personal  property. 

CmsquB,  defined, 560 

negotiable,  635 

efiect  of  delay  in  presentment  of, 560 

title  of  indorsee  to, 560 

Sec  Bill  of  exchange— Negotiable  isstrcment. 

Child,  abduction  of,  forbidden, 12 

when  presumed  legitimate, 31 

who  may  dispute  legitimacy  of, 81 

who  must  support, 31,  33 

who  entitled  to  custody  and  earnings  of, 31,  33 

allowance  for  support  of, 32 

parent  has  no  control  over  property  of, 82 

abuse  of  parental  authority  over 32 
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when  freed  from  parental  authority, 88 

compensation  of  town  for  support  of, 38 

third  person  may  recover  for  necessaries  famished  to, 88 

relative  not  entitled  to  compensation  for  support  of, 34 

relations  between  stepfather  and, 84 

parent  not  entitled  to  compensation  for  support  of, 84 

not  liable  for  services  of, 84 

may  relinquish  right  of  control  over, 84 

may  change  residence  of, 85 

not  answerable  for  acts  of, 35 

custody  of,  may  be  granted  to  its  mother, 85 

must  maintain  poor  parent, 88 

may  receive  its  own  wages,  when, 85 

adoption  of.    See  Adoption. 

rights  of  unborn, 4 

birth  of,  revokes  will,  when, 167 

bom  after  will  takes  by  succession,  when, 169 

takes  as  one  of  a  class,  when, 176 

illegitimate,  who  succeed  to  property  of, 192 

succeeds  to  mother's  property,  when, 193 

duress  of,  avoids  contract  of  parent,  when, 226 

menace  of  injury  to,  avoids  contract  of  parent,  when,. . . .  *. 227 

See  Minor — Parent  and  child. 

Children  of  divorced  parents,  legitimacy  of, 22,  24 

custody  of, 22 ,  27 

support  of. 22,  27 

Church  corporations,  may  be  formed, 118 

Circumstances,  contract  to  be  interpreted  by  surrounding, 249 

Circumvention,  contract  obtained  by,  not  specifically  enforced, 591 

Clerk,  term  of  hiring  of, 816 

of  county,  instruments  to  be  recorded  with, 153 

wills  may  be  deposited  with, 165 

change  of  partnership  interest  to  be  registered  with 896 

register  of  firms,  &c.,  using  fictitious  names,  to  be  kept  by,. . . .  896 

mortgage  of  personal  property,  when  to  be  filed  with, 495 

duties  of,  in  respect  to  mortgages, 496 

assignment  for  benefit  of  creditors  to  be  recorded  with,  when,.  615 

inventory  of  assignor  to  be  filed  with,  when, 615 

assignee's  bond  to  be  filed  with,  when 616 

of  town,  mortgage  of  personal  property  to  be  filed  with,  when, 495 

Club,  may  be  incorporated, 119 

Codicil  referring  to  previous  will  republishee  it, 164 

revoked  by  revocation  of  will, 169 

governed  by  law  of  wills, 188 

Cohabitation,  when  a  bar  to  divorce, 19,  20,  23 

unsafe,  divorce  where, 25 

Collateral  warranties  aboDshed, 148 

Collectible,  effect  of  guaranty  that  debt  is, 456 

Collection,  eflTect  of  guaranty  of, 456 

Colleges  may  take  property  for  certain  purposes, 128 
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Collision,  rules  for  avoiding 110,  113 

owner  of  vessel  in  fault  cannot  recover  compensation  for 113 

losses  caused  hy,  how  to  be  borne, 115 

COMIfBBCIAL  PAPER.     See  NbGOTIABLB  mSTRUKENT. 

OoMMissioNBB  OF  DBED8,  proof  or  acknowledgment  of  instruments  before,.  154 

duties  of,  in  taking  proof,  &c 155,  156 

who  may  perform  duties  of, 646 

Common,  ownership  or  tenancy  in, 57 

See  Pbopebtt. 

Common  cabbieb, 838 

SeeCABBEBB. 

Common  law,  what, ^ 2 

divisions  of, 2 

evidence  of,  where  found, 2 

where  non-existent, 2 

Communication,  privileged 11 

of  consent,  essential  to  contract, 225 

may  be  made,  how, 234 

deemed  complete,  when, 285 

upon  insurance,  what  must  be  made, 410 

what  need  not  be  made, 411 

of  nature,  &c.,  of  interest,  not  required,  when, 412 

required,  when 415 

of  judgment  upon  facts,  not  necessary, 412 

upon  re-insurance,  what  required, 425 

upon  marine  insurance,  what  required, 4^ 

of  acceptance  of  offer  to  guaranty,  necessary, 455 

See  Bepbesbntation — Concealment, 

Compensation  may  cure  delay,  when, 211 

for  errors  of  description,  agreement  for,  does  not  prejudice  right  to  re- 
scission, when, 258 

for  storage,  rate  of, .' 282 

finder  entitled  to,  when, 291 

"  of  ship's  manager, 826 

officious  person  not  entitled  to, 826 

contract  for  more  than  two  years'  service  may  furnish  measure  of,. . .  802 

of  trustee, 850 

partner  not  entitled  to, 885 

lienor  not  entitled  to, 480 

the  relief  generally  given  by  law, 564 

for  mistake,  when  allowed  on  specific  performance, 591 

for  partial  failure  to  perform,  on  specific  performance, 598 

may  be  required  on  rescission,  when, 697 

of  assignee  for  benefit  of  creditors, 617 

See  Damages — Employee — Intebest — Seaman — Ship's  mana- 
geb — Salvage — Shipmasteb — Tbustbb. 

Concealment,  when  fraudulent  in  ordinary  cases, 228,  284,  264 

by  trustee,  when  fraudulent, 850,  852 

by  partner,  when  frauinlt^n* 884 

in  insurance  generally,  deSaed, 410 
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entitles  injured  partj  to  rescind, 410 

when  improper, 410 

when  proper, 411 

concerning  warranty, 411,  412 

when  materia], 413 

of  private  judgment,  allowed, 413 

in  marine  insurance, 427 

what  is  Improper, 427 

of  belief  of  third  person 428 

when  presumed, 428 

effect  of,  in  certain  cases, 428 

in  fire  insurance 443 

does  not  prejudice  unless  fraudulent, 443 

CONCURBBNT  CONDITIONS.     See  CONDITIONS. 

€k)NDrTiONB  of  ownership, 61 

species  of, 61,  198 

restraining  marriage,  when  void, 61,  200 

alienation,  when  void, 61,  63 

of  power,  when  may  be  disregarded, 98 

when  must  be  observed, 98 

of  delivery  of  grant  to  grantee,  void, 140 

grant  may  be  delivered  to  third  person  on, 140 

will  may  be  denied  probate  according  to, 164 

precedent,  efiect  of  unlawful,  &c 61,  300 

in  will,  defined, 177 

effect  of, 177 

when  deemed  performed, 177 

in  oUigation,  defined, 190 

when  must  be  performed, 190 

concurrent,  in  obligation,  defined, 190 

when  must  be  performed, .* 190 

subsequent,  in  will,  defined, 178 

in  obligation,  defined, 190 

efffectof, 190 

involving  forfeiture,  strictly  construed, 200 

offer  of  performance  may  be  made  upon,  when, 212,  213 

of  proposal  must  be  fulfilled  by  acceptance, 284 

performance  of,  is  acceptance, 285 

failure  to  perform,  revokes  proposal, 386 

what,  may  be  in  negotiable  instrument, 624 

performance  of,  necessary  before  application  for  specific  enforce- 
ment,   598 

Conditional  delivery  of  grant,  how  made, 140 

devise  or  bequest,  defined, 177 

vests,  when, 177 

obligation,  defined, 196 

rights  of  parties  to, 190 

when  absolute, 300 

how  interpreted, 300 

will  may  be  denied  probate  according  to  condition, 164 
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offer  of  performanoe,  when  valid, 212,  213 

obligation,  liability  of  guarantor  o^ 45^ 

See  Condition— Obligation— Will. 

Conditional  limitation,  what  is  to  be  deemed  a,  72 

Condonation  of  conjugal  offenses, 19,  20,  23,  26 

Confidence,  unfair  use  of,  is  undue  influence, ^ 231 

See  Trust. 

CoNFiNSBCENT,  unlawful  or  firaudulent,  avoids  contract, 236 

See  DuBESS. 

Consent  to  marriage, 14 

who  may  give, 14 

what  it  must  be, 14 

want  of  real,  cause  for  divorce, 19,  20 

to  separation,  sufficient  consideration, 29 

to  adoption  of  child,  who  must  give, 37 

to  apprenticeship,  who  must  give, 45 

to  transfer  of  apprentice,  who  must  give, 48 

to  execution  of  power,  who  must  give, 99 

how  given, 99 

liusband  need  not  give, ,. .  101 

to  contract, 225 

mast  be  free,  mutual  and  communicated, 235 

fffect  of  want  of  freedom  in, 225 

apparent,  wlion  not  free, , 226 

when  deemed  obtained  through  fraud,  &c., 236 

duress  in  obtaining,  defined, 226 

menace  in  obtaining,  defined, ^7 

fraud,  actual,  in  obtaining,  defined, 228 

constructive,  in  obtaining,  defined, 230 

See  Fraud. 

•  undue  influence  in  obtaining,  defined, 231 

mistake  in  giving,  defined, 232 

of  fact  in  ^ving,  defined, 233 

of  law  in  giving,  defined, 233 

of  foreign  law  in  giving,  is  mistake  of  fiict, 234 

when  deemed  mutual, 234 

communication  of,  how  made, 234 

what  mode  of,  necessary, 234 

when  complete, 235 

performance  of  conditions  of  proposal  is, 235 

acceptance  of  consideration  of  proposal  is, ^ 235 

of  proposal  must  be  absolute  to  constitute, 235 

of  benefit  of  transaction  is, 236 

proposal  may  be  revoked  before, 236 

See  Proposal. 

voidable,  may  be  ratified, 236 

may  be  rescinded 257 

of  aU  ]>artner8  necessary  to  admission  of  new  partner,. 383 

to  use  of  name  in  business,  necessary, 895 

of  principal  in  guaranty,  nut  neoeeaaiy, 449 
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of  debtor  necessary  to  withdrawal  of  pledge  made  for  his  benefit, 

when, 505 

See  DURB88 — Mistake — Undub  brFLUSNCB. 

CJONSIDERATION,  defined, 288 

legal  obligation,  how  far  good, 239 

moral  obligation,  how  far  good, 289 

must  be  lawful, 240 

when  unlawful 258 

effect  of  illegality  in 240 

executed  or  executory, 240 

executory,  by  what  rules  governed, 240 

need  not  bo  specified, 241 

how  ascertained, 241 

effect  of  impossibility  of  ascertaining, 241 

not  necessary  to  transfer, 139 

failure  of,  when  ground  for  rescission, 257,  258 

want  of,  for  negotiable  instrument,  when  no  defense, 532 

contract  for  inadoquat**,  not  specifically  enforced, 591 

Consigner,  defined, 330 

carrier  must  olx^y,  when, 331 

freight  to  be  delivortxl  to, 331,  332 

notice  to  be  given  to, 332 

not  found,  delivery  to, 382 

liable  for  freightage,  wlien, 385 

acceptance  of  part  performance  by,  effect  of, 885 

assent  of,  to  special  contract,  how  proved, 340 

CoNsiONOB,  defined, 330 

carrier  must  obey,  when, 831 

freight  not  to  be  stowed  on  deck,  without  leave  of, 331 

presumed  to  be  liable  for  freightage, 834 

assent  of,  to  modification  of  carrier's  obligation,  how  proved, 840 

may  stop  goods  in  transit,  when, 520 

Constitution,  what, 1 

Construction.    See  Intbrprktation. 
of  contracts.    See  Contract. 
of  grants.    See  Grant. 
of  obligations.    See  Obligation. 
of  wills.    See  Will. 

Constructive  fraud,  defined 230 

total  loss,  in  marine  insurance,  defined, 488 

CoNTEMPORANBOUS  exposition  preferred 685 

Contingent  interests  in  property,  defined, 59 

not  insurable, 408 

See  Property. 

Continuing  guaranty,  defined, 460 

when  may  be  revoked, 460 

letter  of  credit  deemed,  when, 474 

See  Guaranty. 

Contract,  defined, 228 

eaaential  elements  of, 228 

86 
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parties  to,  who  may  be SS4 

when  minors,  &c,  may  be, 224 

most  be  capable  of  identification, 2^ 

for  benefit  of  third  person  may  be  enforced  by  him,  when, 234 

c<m9ent  to,  must  be  free,  mutual,  &c, 225 

when  not  free,  Toidable,  not  yoid, 225 

apparent,  when  not  free 228 

when  deemed  to  be  obtained  through  fraud,  &c., 226 

duress  in  obtaining,  defined, 226 

menace  in  obtaining,  defined, 227 

fraud  in  obtaining,  defined, *. 228-230 

undue  infiuence  in  obtaining,  defined, 231 

mistake  in  obtaining,  defined, 232-234 

when  deemed  mutual, 234,  235 

communicated, 234 

complete, 235 

proposal  of,  when  may  be  revoked, 236 

how  revoked, 236 

voidable,  may  be  ratified, 236 

acceptance  of  benefit,  when  equivalent  to,  236 

See  CoKSENT. 

object  of,  defined, 287 

must  be  lawful,  possible  and  ascertainable, 237 

,  when  deemed  possible  or  not, 237 

when  illegality,  &c.,  of,  renders  contract  wholly  void, 237 

partly  void, 238 

consideration  of,  good,  defined, 238 

when  existing  obligation  is, 239 

must  be  lawful, 240 

effect  of  illegality  of, 240 

may  be  executed  or  executory, 240 

executory,  need  not  be  defined, 241 

how  ascertained, 241 

impossibility  of,  effect  of, 241 

See  CONBIDERATIOK. 

creation  of, 242 

by  express  words, 242 

by  implication, 243 

orally, 242 

by  writing, 243 

supersedes  oral  negotiations, 244 

when  takes  effect, 244 

delivery  necessary  to, 244 

under  seal, 244 

effectof, 244 

interpretation  of,  to  be  uniform 245 

to  effectuate  mutual  mtention, 246 

to  ascertain  intention, 246 

to  be  governed  by  language  used, 246 

by  written  words, 246 
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exception  in  cases  of  fraud,  &c., 246 

entire  contract  to  be  considered  in, 247 

several  contracts  to  be  taken  together  in, 247 

to  be  favorable  to  its  validity, 247 

according  to  ordinary  sense  of  words, 248 

technical  words  in, 249 

what  law  governs, 249 

by  surrounding  circumstances, 249 

subject  matter  to  be  considered  in, 249 

to  be  restrained  by  its  object, 249 

uncertainty  in,  to  be  construed  against  whom, 250,  251 

general  intent  to  prevail  in, 250 

original  and  written  parts  to  prevail  in, 250 

repugnances  in, 250 

inconsistent  words  to  be  rejected  in, 251 

what  stipulations  are  implied  in, 251 

incidents  to  contract,  when  implied  in, 252 

in  respect  to  time  for  performance, 252 

time,  when  deemed  essential  in, 253 

joint  and  several,  when  presumed  to  be, 253 

executed,  defined 253 

executory,  defined, 253 

unlawful,  defined, 258 

certain  contracts  declared, 254 

imposing  penalty, 254 

fixing  damages, 254 

restraining  legal  proceedings, 256 

trade,  when, 255 

when  not, 256 

marriage, ....  256 

exHTicHon  of,  how  effected, 257 

by  rescission, 257 

in  what  cases, 257 

certain  stipulations  do  not  prevent, 258 

how  effected, 258 

by  alteration,  cancellation  or  destruction, 260-262 

modification  of, 260 

transfer  is  an  executed, 139 

SeeTRANSFEB. 

delivery  of,  how  regulated, 244 

not  implied  in  mortgage  of  real  property, 492 

Contract  of  marriaoe.    See  Marriage. 

Contribution,  joint  debtor  may  require,  when, 197 

release  of  joint  debtor  does  not  affect  right  of  others  to, 222 

to  general  average  loss, 836,  887 

between  insurers, 424 

cosureties, 472 

indorser  not  entitled  to, 582 

Conversion  directed  by  will  takes  effect,  when, 175 

of  property  by  lienor  extinguishes  lien  thereon, 484 
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of  personal  property,  damages  for  wrongfal, 576 

Convey  real  property,  damages  for  breach  of  agreement  to, 570 

(JoNYKTANCE,  witliin  meaning  of  recording  act,  defined, 158 

instrument  iai  execution  of  power  is, 100 

power  of  minor  to  make, 4 

of  person  of  unsound  mind  to  make, «.  5 

See  Grant— Tkahspkb. 

Corporation  defined, 117 

how  created 117 

grants  of  power  to,  subject  to  repeal, 117 

dealers  with,  cannot  question  existence  of, 117 

name  of, 117 

public,  . . , 117 

private, 118 

charter  of, 118 

acceptance  of,  necessary, 118 

must  be  absolute, 118 

how  proved, 118 

private,  how  formed, 118 

for  what  purposes  allowed, , 118 

charter  of,  what  to  state, 121 

how  subscribed,  &c 121 

by  whom  to  be  approved, 123 

when  completely  formed, 123 

who  are  corporators  in, 133 

stock  of,  subscriptions  to,  by  whom  enforced, 133 

remedies  for  non-payment  of, 123 

how  issued, 123 

transfer  of, 124 

certificate  of,  not  negotiable 124 

overissue  of,  void, 134 

may  be  held  by  it, 124 

dividend  upon,  to  whom  due, 124 

powers  of,  enumerated, 125 

how  regulated, ; . .  126 

in  respect  to  by-laws, 126 

how  exercised, 136 

where  exercised, 136 

must  be  exercised  in  mode  prescribed, 127 

who  may  exerdse, 127 

foreign, 128 

to  take  property, 128 

by  will, 163 

to  hold  their  own  stock, 124 

to  issue  excess  of  stock, 124 

by-laws  may  be  made  by, 135 

how  made  by 186 

seal  may  be  adopted  by, 1^ 

how  affixed  by, 244 

collegiate,  &c.,  may  take  property  for  certain  purposes, 138 
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inunidpal,  may  take  property  for  certain  purpoeee, 128 

school  officers,  when  to  be  deemed, 120 

dissolution  of,  how  caused ^ 129 

for  want  of  organization, 121> 

trustees  upon, 121) 

how  resiwnsible, 180 

revival  of, 180 

foreign,  powers  and  liabilities  of, 128 

any  rate  of  interest  may  be  taken  from, 298 

CoRPOKATORs,  who  are, 128 

liabilities  of,  fur  debts  of  corporation, 127 

Costs,  when  covered  by  indemnity, 44(5 

of  surety  must  bo  paid  by  principal,  when, 471 

Go-suRBTiES,  contribution  between, 472 

entitled  to  benefit  of  each  other's  securities, 473 

Coterminous  owners,  rights  of, 83 

County  judge  may  solemnize  marriage, 16 

duties  of,  upon  adoption  of  child, 37 

may  grant  order  for  confinement  of  lunatic, 44 

apprentice  child,  when, 45, 40 

bond  of  assignee  for  benefit  of  creditors  must  be  approved  by, 616 

may  require  assignee  to  account,  when, 616 

CoxjRT,  decisions  of,  form  common  law, 2 

may  annul  marriage,  when, 19 

may  dissolve  marriage,  when, 22 

may  adjudge  separation  of  husband  and  wifi*,  when, 24 

may  deny  same,  when, 26 

may  revoke  same,  when, 26 

may  grant  alimony,  &c.,  when, 26 

may  award  custody  of  cliild,  when  and  how, 22,  27,  35 

may  appoint  guardian,  when, 40 

may  control  guardian, 42 

may  remove  guardian,  when, 42 

when  deemed  trustor, 856 

may  allow  trustee  to  charge  cost  of  claim, 858 

pledgee  to  purchase, 508 

may  reduce  bottomry  interest,  when, 511 

See  Supreme  Court. 

Court  of  bbsstons  may  authorize  transfer  of  apprentice, 49 

Covenants  accompanying  transfer,  effect  of, . . , 143 

not  implied  in  grant  of  real  property, 147 

running  with  land,  defined, 202 

who  bound  by, 204 

who  not  bound  by, 204 

apportionment  of  burden  or  benefit  of, 204 

for  benefit  of  land  run  with  land, 202 

of  future  addition  to  land  run  with  land,  when, 208 

of  warranty  run  with  land, 208 

for  quiet  enjoyment  rtm  with  land, 203 

for  further  assurance  run  with  land, 208 
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for  payment  of  rent,  taxes,  &c.,  nm  with  land, 208 

what  are  the  nsoal, 269 

form  of  usual,. 809 

express,  necessary  to  create  personal  liabilitj  under  mortgage, 403 

of  seizin,  warranty,  ftc,  damages  for  breach  of, 569 

against  incumbrances,  damages  for  breach  of, 570 

CBXATiONof  interest,  defined, G6 

See  Property. 

of  contract, 342 

See  Contract. 

Credit  to  agent  exonerates  principal,  when 870 

agent  accepting  personal,  liable  as  principal, 373 

auctioneer  may  not  give,  except  when  usual, 870 

factor  may  give,  except  when  unusual 877 

of  shipowner,  master  may  borrow  on,  when, 87R 

manager  cannot  borrow  on, 381 

letter  of, 478 

See  Letter  of  Credit. 

Creditor,  defined 608,  643 

trust  resulting  in  favor  of, 87 

may  be  created  for  benefit  of, 87 

fund,  how  far  liable  to, 80 

when  void  against, 91 

power,  when  lien  against 96 

creates  a  fee  in  favor  of,   101 

reserved  continues  ownership  in  favor  of, 103 

special  and  beneficial,  liable  to, 104 

gift  in  view  of  death  to  be  treated  as  legacy  in  favor  o^ 151 

when  competent  witness  to  prove  will, 170 

entitled  to  benefit  of  surety's  securities, 473 

performance  in  manner  directed  by,  sufEldent, d06 

application  of  performance  by 207 

acceptance  by,  necessary  to  satisfaction, 206,  218 

offer  of  performance  may  be  made  at  place  appointed  by, 210 

must  be  made  to, 210 

must  be  made  so  as  to  benefit, 212 

must  give  receipt  on  payment, 213 

must  state  objections  to  offer, 214 

title  to  thing  offered  passes  to,  when, t  214 

obligations  of,  as  to  thing  offered, 215 

X>erformance  excused,  if  prevented  by, 215 

effect  of  prevention,  &c.,  of  performance  by, 217 

effect  of  refusal  by,  to  accept  performance, 218 

acceptance  of  accord  by,  is  satisfaction, 218 

of  new  obligation  by,  when  not  satisfaction, 320 

release  by,  how  made, 831 

eflfectof, 281 

may  rescind  novation,  when, 231 

liability  of  partner  after  dissolution  to, 893 

of  special  partnership,  spedal  partner  may  be, 400 
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special  partner  i)O0tponed  to  every  other, 400 

when  liable  as  general  partner  to,. 402 

preference  g^ven  to,  In  insolvency,  void, 401 

guarantor  liable  to,  when, 450 

exonerated  by  certain  dealings  between  debtor  and, 461 

partially  exonerated  by  partial  payment  to, 465 

not  exonerated  by  voidable  promise  of, 465 

by  mere  delay  of, ... .  .  406 

by  discharge  of  debtor  without  act  of, 466 

with  indemnity,  when  not  exonerated, 466 

surety  liable  only  as  such,  notwithstanding  recovery  of  judgment  by,  469 

exonerated  by  injurious  act  or  omission  of, 469 

by  refusal  of  creditor  to  sue,  when,. 470 

may  enforce  remedies  of,  when, 472 

entitled  to  securities  held  by,  when, 472 

entitled  to  benefit  of  suretjr's  securities, 473 

lien  void  against,  when, 484 

mortgage  of  personal  property  not  filed  void  against, 494 

void  against,  unless  filing  renewed, 495 

contracts  of  debtor  valid  agidnst,  when, 608 

debtor  may  prefer,  when, 604,  609,  610 

must  resort  to  difierent  funds,  in  what  order, 604 

certain  transfers,  &c.,  of  debtor  void  against, 604,  605 

can  avoid  act  of  debtor,  when, 606 

transfer  without  value,  not  necessarily  void  against, 606 

assignment  for  benefit  of, ...  606 

See  AssiONHSKT. 

void  against,  when, 610,  612,  615 

right  of,  to  priority,  not  impaired  by  assignment, 610 

may  require  assignee  to  account, 616 

CRtihLTY,  cause  for  divorce, 25 

to  animals,  damages  for, 578 

CuKTBSY  abolished, 188 

CusTOUABY,  defined, 645 

Damages  in  general, 565 

defined, 565 

person  wrongfully  using  materials  of  another,  liable  in, 188 

may  be  liquidated,  when, 254,  255 

may  cover  future  loss,  when, 565 

interest  by  way  of, 566 

damages  bear,  when, 566 

allowed  for  breach  of  obligation  other  than  contract, 566 

for  fraud,  malice,  &c., 566 

interest  agreed  upon  governs  rate  of, 566 

acceptance  of  principal  waives, 567 

exemplary,  when  allowed, 567 

not  against  minor,  lunatic,  &c., 6 

penal, 678 

fneott^d  (?/,  for  breach  of  contract, 568 

must  be  clearly  ascertainable, 569 
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for  payment  of  money, 569 

for  dishonor  of  bills  of  exchange, 557-^559,  569 

for  breach  of  covenant  of  seizin, 668 

of  right  to  convey, 569 

of  warranty, 569 

of  quiet  enjoyment, 5® 

against  incumbrances, oTO 

of  agreement  to  convey  real  property, 570 

to  purchase  real  property, 571 

to  sell  personal  property,  not  paid  for, 571 

to  sell  personal  property  paid  for, 57^ 

to  buy  personal  property, 573 

of  warranty  of  title  to  personal  property, 573 

of  quality  of  personal  property, 57B 

of  carrier's  obligation  to  accept  freight,  &c, 574 

to  deliver  freight,  &c 574 

to  deliver  messages, 046 

of  warranty  of  agent's  authority 573 

of  promise  of  marriage, 571^ 

for  wrongs  in  general, 575 

for  wrongful  occupation  of  real  property, 576 

for  holding  oyer  real  property, 576 

for  conversion  of  personal  property, 576 

in  favor  of  lienor, 578 

for  seduction, 578 

for  injuries  to  animals, 578 

for  tenant's  failure  to  quit,  after  notice, 578 

holding  over, 578 

for  forcible  dispossession, 579 

for  injuries  to  trees,  &c., 579 

value  of  property,  how  estimated  in  assessing,  in  favor  of  seller,. .  •  •  579 

in  favor  of  buyer, 580 

peculiar,  when  allowed  as, 581 

of  thing  in  action,  how  estimated  in  assessing fS^ 

to  be  reasonable, 581 

nominal, 583 

for  delay  must  be  paid  on  redemption  from  lien, 4S3 

difficulty  of  ascertaining,  ground  for  specific  relief, 585,  587,  GOO 

inadequacy  of,  ground  for  specific  relief, 585,  587,  600 

Date  of  negotiable  instrument  not  necessary  to  be  stated, 534 

negotiable  instrument  may  bear  any, 5S5 

Daughter,  protection  from  seduction  of, W 

Days  op  grace,  not  allowed, 548 

defined, 548 

Death  without  heirs,  meaning  of, 143 

gift  in  view  of, 151 

See  Gift. 

proposal  revoked  by, 236 

hiring  terminable  at  will,  terminates  by, 303 

of  employer  terminates  employment,  when, 318 
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of  employee  terminates  emploTment, 813 

of  trostee  vacates  his  office  onlj, 860 

trust  devolves  upon  whom  after, 861 

of  agent  terminates  agency,  when,  ; 875 

of  principal  terminates  agency,  when,  . . .' 875 

Debt,  how  extinguished  by  offer  of  payment, 218 

I>EBTOB,  defined,, 608,  643 

performance  most  be  made  by  or  for, 205 

offer  of  performance  must  be  made  by  or  for, 207 

may  require  receipt  upon  payment, •  218 

rights  of;  upon  prevention  of  performance, 217 

joint,  effect  of  release  of, 222 

contracts  of,  when  valid  against  creditor, 608 

may  pay  or  seciire  one  creditor  in  preference  to  another, •  604 

certain  transfers,  &c.,  of,  void  against  creditors, 604,  605 

when  creditor  can  avoid  act  of, 606 

insolvent,  may  assign  for  benefit  of  creditors,  when, 607 

defined, 608 

what  preferences  may  be  given  by, 609,  610 

See  ASSIGNHENT. 

I>EBTOB  Ain>  CREDiTOB,  special  relations  of, 608 

See  Assignment — Cbeditob — Debtob — Fraudulent  Instbuments. 

Decedent,  property  of,  how  applied  to  payment  of  his  debts, 179 

See  Intestate — Testatob. 

Deceit,  avoids  contract,  when, « 228 

an  essential  element  of  fraud, 228 

when  actionable, 268,  264 

Decibionb  of  tribunals,  evidence  of  common  law, 2 

Deck,  freight  not  to  be  stowed  on,  when, 831 

things  stowed  on,  when  entitled  to  benefit  of  general  average, 887 

Declabation  of  trust,  defined, 856 

must  be  obeyed, 856 

may  reserve  power  of  revocation, 860 

Defamation,  definition  of, 9 

right  of  protection  from, 9 

See  Libel — Slandeb. 

Defeasance  of  transfer  may  be  proved, 487 

must  be  recorded  with  grant, 483 

Defeat  of  future  interest,  what  operates  as, 65 

Defend,  indemnitor  must,  on  request, 446 

Definite,  contract  to  be  interpreted  so  as  to  make  it, 247 

Definitions  : 

Abandonment,  486 

•  Acceptance  of  off'er, 285 

Acceptance  of  bill, 550 

Accord, 218 

Adult, 8 

Advancement, 190 

Agency, 862 

actual, 868 

87 
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ostensible, S68 

Agent, ; 863 

Agreement  for  sale, 268 

to  sell, 269 

to  buy, *. 260 

to  sell  and  buy, 269 

Appurtenances, 54 

Auction, 281 

Authority,  actual, » 866 

ostensible 866 

Average,  general, 836 

BaU,  448 

Beneficiary, 848 

Bill  of  exchange, 546 

inland, 655 

foreign, 555 

Bill  of  lading, 838 

Bottomry, 509 

Business  days, 644 

Care,  slight, 643 

ordinary, 642 

great, 643 

Charter  of  corporation, 118 

Charter-party, 806 

Chattel,  real, 69 

interest, 69 

Cheque, 560 

Children, 643 

Common  carrier, ^ 889 

Common  law, 2 

Concealment, 410 

Condition  precedent, , 199,  61, 177 

subsequent, 199,  61, 178 

concurrent, 199 

.Conditional  limitation, 72 

devise  or  legacy, 177 

obligation, 198 

Consent  to  marriage, 14 

Consideration, 238 

Consignee, 830 

Consignor, 880 

Contract, 223 

express, 243 

implied, 242 

Conveyance, 100 

Corporation, 117 

pubUc,  117 

private,  118 

charter  of, 118 

Corporator, 128 
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Covenants  running  witii  land, 203 

Covenants,  nsnal, 269 

Creditor, 603,  643 

Customary, 644 

Damages, 565 

Debtor, 608,  643 

Deceit, 264 

Declaration  of  trust, 856 

De&mation,  '. 9 

Deposit, 288 

volxmtary, 288 

involuntary, 284 

for  keeping, 284 

for  exchange, 284 

gratuitous 288 

for  hire 288 

Depositary  for  hire, 288 

Detriment, 565 

Deviation, 483 

proper, ,\  483 

improper, 483 

Diligence, , 643 

ordinary, 643 

great, 643 

Dishonor, 588 

Dominant  tenement, 76 

Duress, 326 

Easements, 74 

Employee, 806 

Employer, 806 

Employment, 806 

Escrow, 140 

Estates  in  real  property, 60,  68 

in  fee, 68 

of  freehold, 69 

Exchange, 283 

Factor, 818,  877 

Fixtures, 54 

Fraud, 228,280 

Freight, 880 

Freightage, ! , . . .  880 

Qeneral  guardian, 89 

Gift, 150 

in  view  of  death, 151 

Good  faith, 643 

Goodwill, 183 

Grant, 140 

Guaranty,  449 

continuing, 460 

Guardian, 89 
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ffiring, 800 

HolidayB, 6U 

Impowibility, 2S7 

Income,.... M 

Indemnitj, 445 

Indenture, 45 

Indoraee  in  due  oonne, 538 

Indonement, 688 

general, (89 

special, 689 

Indoreer, 688 

Insolvency, 521»  608 

Insoranoe, 405 

double, 424 

marine, 485 

Insured, 407 

Insurer, 405 

Interest  of  money, 297 

Interests, 

joint, 67 

partnership, 67 

in  common, 57 

present, 58 

future, 58 

perpetual, 58 

limited,  58 

vested, 69 

contingent, 59 

Jettison, 888 

Land, 54 

Law, 1 

Legacy,  specific, 1^ 

demonstrative, 1*9 

residuary,  IT* 

general, .* 1^ 

Letter  of  credit, 478 

general, 474 

special, 474 

Libel, 10 

lien, 478 

general, 477 

special, 477 

Loan  for  use, ^ 

for  exchange, 293 

of  money, ^ 

Low,  total. 488 

partial, , 433 

actual  total. 438 

constructive  total, » ^ 

ICanager  of  ship, 838 


Digitized  by  VjOOQIC 


INDEX.  698 

DsilBii'iioirs — ChnHiMied^  n««. 

Managing  owner, 826 

Marriage, 14 

Master, : 816 

Mate, 823 

Maturity,  apparent, 586 

Menace, 287 

lifinor, 8 

Miatake, '. 282 

offiwt, 288 

of  law 288 

of  foreign  law, 284 

Month, 646 

Mortgage, 486 

Mutual  consent, 284 

N^ligence,  alight, \ 643 

ordinary, 642 

gross,  642 

Negotiable  instniment, 528 

Notice,  actual, 648 

constructive, 648 

Novation, 219 

Nuisance, 621 

public, 622 

private, « 622 

Object  of  contract, 287 

OWigation,  195 

conditional, 198 

Ownership, 58 

absolute, 56 

qualified, • •  •  57 

several, 57 

joint, 57 

partnership, 57 

in  common, 57 

Paper, 644 

PartneiBhip, 881 

general, 886 

Partnership  property, 888 

Payment, 206 

Perils  of  the  sea, 844 

Person, 644 

Person  of  unsound  mind, 4 

Personal  property, 54 

Personal  representatives, 185 

Pledge, 500 

Pledgeholder, 505 

Policy  of  insurance, 415 

open, 416 

valued, 417 

running, ^ 417 
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PoBsibility, 237 

Power, 93 

grantor  of, 94 

general, 94 

special, 94 

beneficial, 94 

in  trust, 95 

general, 95 

special, 95 

Presentment,  proper, 534,  548 

Preventive  relief, 583 

Price 268 

Privileged  publication, 11 

Promissory  note, 559 

Property,  •. 53 

Protest  of  bill, 566 

Real  property, 54 

Bo-insurance, 4^ 

Remainder, 70 

Respondentia, 513 

Reversion, 70 

Sale, 268 

Sale  by  auction, 281 

Satisfaction,  218 

Seal, 244 

Seaworthiness, 429 

Servant, 816 

Servient  tenement, 76 

Servitudes, 74, 76 

Several, 644 

Ship's  manager, 836 

Shipping, ; 100 

appurtenances  of, 109 

domestic, 109 

foreign, 109 

Slander, 11 

Solenmization  of  marriage, 17 

Special  guardian, 40 

Specific  relief 588 

Storage, 288 

Succession, 184 

Surety, 467 

Thing  in  action, 109 

Trademark, 181 

Transfer, 180 

Trust, 847 

voluntary, 847 

involuntary,  * 848 

Trustee, 848 

Trustor, ^ ,.  848 
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Undue  influence, 281 

Unlawful, 258 

Usage, 644 

Usual 644 

Valuable  consideration, 645 

Value, 579,  681,  645 

Verdict, 645 

Ward, 89 

Warranty, ; 275 

Will 188 

Year, 648 

Delay  in  performance  may  be  compensated  for,  when, 211 

how  excused, 215 

carrier  of  persons  must  travel  without  unreasonable, 829 

notice  of  loss  under  insurance  to  be  given  without, 428 

in  giving  notice  of  loss,  how  waived, 428 

deemed  deviation,  when, 482 

in  presentment  or  notice  of  dishonor  of  negotiable  instrument,  how 

excused, 545 

in  presentment  of  bill  of  exchange,  effect  of, 554 

how  excused, 555 

in  presentment  of  promissory  note,  effect  of, 560 

of  cheque,  effbct  of, 560 

in  protest,  how  excused, 557 

Del  cbedbrb  contract  of  fietctor  need  not  be  in  writing, 452 

Deltvbet  of  grant  to  grantee  necessarily  absolute, 140 

may  be  made  to  stranger  in  escrow, 140 

of  gift  necessary  to  its  validity, 150 

duties  of  seller  before, 272 

of  goods  sold,  when  to  be  made, 278,  275 

where  to  be  made, 274 

expense  of,  by  whom  borne, 274 

notice  of  election  as  to  mode  of, 274 

buyer's  directions  as  to,  to  be  followed, 274 

when  may  be  demanded,  . . « 275 

written  contract  takes  effbct  on, 244 

of  written  contract,  effect  of, 244 

of  thing  deposited,  must  be  made  on  demand,' 284 

demand  of,  necessary, 285 

must  be  made  where, 285 

by  joint  owners,  &c, i .  286 

of  flight,  how  to  be  made, 881 

to  holder  of  bill  of  lading,  sufflcient, 884 

of  messages,  how  to  be  made, 888 

of  luggage,  when  to  be  made, 842 

essential  to  pled  ge 501 

of  real  property,  when  specifically  enforced, 684 

of  personal  property,  when  specifically  enforced, 684 

DBMAin>  of  thing  wrongfully  withheld,  when  necessary  or  not, 266 

of  goods  sold,  necessary, «. 278 
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Dbkakd  —  Continue,  ^mge. 

thing  deposited  must  be  delivered  on, 284 

need  not  be  delivered  without, 385 

for  return  of  thing  lent,  when  necessary, 285 

employee,  other  than  servant,  not  bound  to  deliver  without, 311 

agent  to  deliver  to  third  person  on,  when, 873 

upon  guarantor,  when  necessary, 459 

of  performance  must  be  made  before  sale  of  pledge, 506 

how  waived  by  pledgor, 507 

of  payment  of  negotiable  instrument,  when  necessary, 534 

how  to  be  made, 534 

Dbpostt,  defined, 283 

voluntary, 283 

involuntary, 284 

for  keeping,. . , 284 

for  exchange, 284 

obligations  of  depositary  on 284 

See  Deposttabt. 

for  keeping,  obligations  of  parties  to, 286 

gratuitous,  defined, 288 

involuntary  is, 288 

obligations  of  depositary  on, 288 

for  reward,  called  storage, 288 

degree  of  care  required  on, 289 

rate  of  compensation  on, 280 

how  terminated, 280 

with  innkeepers, .' 280 

See  bTITKBEFBB. 

of  thing  found 200 

See  FmDEB. 

for  exchange, 208 

of  money  offered  in  payment  of  debti  how  made, 218 

Dbpobitaby,  defined, 288  • 

who  bound  to  become, 284 

must  deliver  deposit  on  demand, 284 

not  bound  to  deliver  without  demand, 285 

must  deliver,  where, % . . .  285 

must  give  notice  to  depositor  of  adverse  claim, 285 

may  exonerate  himself  from  liability  to  third  person  by  giving  notice,  285 

may  deliver  to  joint  owners  in  shares, 286 

entitled  to  indemnity  for  damage  and  expenses, 286 

of  animals,  must  provide  suitably  for  them, 286 

may  not  use  deposit, 287 

liability  of,  during  wrongful  use  of  deposit, 287 

may  sell  deposit,  when, 287 

must  give  information  of  cause  of  loss, 287 

duties  and  liabilities  of,  in  respect  to  service, 287 

liability  of,  for  negligence,  how  limited, 287 

gratuitous,  must  use  slight  care, 288 

duties  of,  cease  when, 288 

when  creditor  is 215 
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for  hire,  defined, 288 

must  use  ordinary  care, 288 

rights  of, 289 

when  person  offering  thing  in  performance  is, 214 

has  insurable  interest, ^  408 

Uenof; 517 

See  Deposit — Deposttob — Storagb. 

Dkpobitor,  defined, 288 

must  indemnify  depositary,  for  what,. . . ; 286 

entitled  to  certain  notice  and  information  from  depositary, 287 

may  terminate  deposit  at  any  time, 284,  289 

See  Deposit— Dbpositaby. 
Descent.    See  Succession. 

Destruction  of  written  agreement  extinguishes  it,  when, 260,  261 

Detention  of  person  or  property,  avoids  contract,  when, 226 

See  Duress. 

Detriment,  defined, 565 

See  Damages. 

Dbyiation,  in  marine  insurance,  defined, 4S2 

when  proper, 482 

when  improper, 432 

improper,  discharges  insurer, 432 

carrier  must  not  make, 829,  881 

See  Insurance. 

Dktisb,  what  may  pass  by, 168 

who  may  take  by, ; 168 

subject  to  lien,  when 168 

taked  partial  effect  only,  when, 168 

when  revoked  by  transfer,  Ac., 168 

when  does  not  lapse  by  death  of  devisee, 169 

to  subscribing  witness,  void 169 

.    clear,  cannot  be  controlled  by  words  less  dear, « 172 

embraces  property  under  power,  when, 173 

of  all  testator's  real  property,  effect  of^ 174 

of  residue  of  estate,  effect  of, 174 

to  heirs,  relations,  &c.,  effect  of^ 174 

to  a  class,  includes  whom, 175 

vests,  when, 176 

how  divested, 177 

conditional,  defined, 177 

vests,  when, 177 

to  several  persons,  effect  of, 178 

when  not  to  impair  rights  of  purchaser,  &c.,. 180 

specific,  title  passes  by, 180 

See  Bequest— Legacy— Will. 

Devisee,  liability  of,  for  testator's  debts, 188 

for  mortgage  debt, 492 

Diligence,  defined, 642 

slight,  ordinary,  and  great,  defined, 642 

slight,  required  of  gratuitous  employee, 808 

88 
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of  carrier  of  property, 330 

ordinary,  required  of  employee  for  reward, 909 

of  carrier  of  persons  without  reward, 828 

of  property  for  reward, 830 

of  trustee, 856 

great,  required  of  employee  for  his  own  benefit, 809 

of  carrier  of  messages  for  reward, 838 

utmost,  required  of  carrier  by  telegraph, 888 

DisAFFiSMANCB  of  contracts.    See  Minor — Rbscissiok. 

0ISCHABOB  of  trustee,  how  effected, 800 

who  succeeds  after, 861 

of  mortgage,  how  recorded, 498 

Dishonor  of  negotiable  instrument,  defined, 588 

of  bill  of  exchange  by  refusal  to  accept, 548 

does  not  take  place  till  presented  to  drawee  in  case  of  need, .  • .  540 

by  refusal  of  unqualified  acceptance, 560 

when  presumed, 530 

acceptance  for  honor  may  be  made  after, ....*.  553 

notice  ot    See  Nones. 

rights  of  indorsee  of  cheque  with  notice  of, •  •  501 

See  Acx^SFTANCB— Bill  or  Exchanob— NsGoniLBLB  Inbtbumbht^- 

Pkesbntmbnt. 

DissoLunoK  of  corporations, 120 

of  marriage, 28 

See  DxvoBOB. 

of  partnership,  general, 801,  082 

special, 404 

DiBTRBSS,  taking  unfair  advantage  of,  is  undue  influence, 281 

DiSTRiBxrnoK  of  intestate's  property,  how  made, 185,  188 

See  Succession. 

Dividend  upon  stock,  to  whom  payable, 124 

DrvoBCB  on  ground  of  nullity, 19 

where  party  was  under  age, 19 

where  former  husband,  &c.,  was  living, 19 

where  wife  was  abducted, 20 

where  party  was  of  unsound  mind, 20 

where  consent  was  obtained  by  fraud  or  force, 20 

for  physical  incapacity, 20 

when  application  for,  must  be  made,. ; 20 

rights  of  children  after, 21 

disposition  of  children  after, 22 

judgment  of,  how  far  conclusive, 22 

on  ground  of  adultery, 22 

when  to  be  granted 22 

when  to  be  denied, 23 

effect  of,  upon  children, 24 

who  may  marry  after, 24 

on  other  grounds, 24 

to  what  extent  allowed, 24 

between  what  parties, 25 
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for  ciueltj,  25 

for  conduct  making  cohabitation  unsafe, 25 

for  abandonment, 25 

not  allowed  to  party  also  guilty, 26 

when  denied,  certain  relief  allowed, 26 

revocation  of, 26 

general  provisions  concerning,  , 26 

as  to  residence  of  wife 26 

as  to  alimony  and  expenses  of  suit, 26 

as  to  disposition  of  children, •27 

as  to  support  of  wife  and  children, 27 

as  to  enforcement  of  orders, 27 

Done,  when  thing  not  done  to  be  regarded  as, 688 

Double  insurance, 424 

See  Insubance. 

DoxTBTPUL  WORDS,  interpretation  of, 142,  171,  172,  250,  251 

DowEB  abolished, 188 

Drawee  of  bill  of  exchange,  defined, 546 

bill  payable  by,  where 547 

bill  may  be  presented  for  acceptance  to,  when, 548 

presentment  to,  how  made 548 

bound  by  refusal  of  joint  drawee « 549 

acceptance  by, 550 

See  ACCEPTAKCE. 

presentment  to,  when  excused, 554 

in  case  of  need, 547 

presentment  to,  when  necessary, 549 

Drawer  of  bill  of  exchange,  defined, 546 

must  execute  it  in  three  parts,  if  desired, 547 

rights  and  obligations  of, 547 

when  exonerated  by  delay  in  presentment, 549 

capacity  of,  admitted  by  acceptance, 552 

signature  of,  admitted  by  acceptance,  when 552 

acting  fraudulently,  not  entitled  to  notice, 555 

bill  drawn  on  and  accepted  by,  is  promissory  note, 559 

of  cheque,  when  exonerated  by  delay  in  presentment, 560 

Drunkards,  habitual.    See  Persons  of  unsound  hind. 

Duplicate,  revocation  of  either  copy  of  will  in,  revokes  the  other, 167 

alteration,  &c,  of  one  copy  of  contract  in,  does  not  affect  the  other,. .  262 

Duress,  defined, 226 

will  procured  by,  may  be  denied  probate, 168 

contract  procured  by,  voidable, 225,  226,  257 

Earthiest  right  preferred, 682 

Earninob  of  child,  who  is  entitled  to, 81,  82 

may  be  relinquished  to  him, 84 

may  be  paid  to  him,  when, 85 

Easement,  defined, 74 

by  whom  grantable, 76 

by  whom  held, 76 

efxtent  of,  how  determined, ; 77 
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partition  of  bniden  of, 77 

who  may  oae 77 

who  maj  enforoe, 77 

does  not  prevent  owner  of  land  from  sning  for  poeeesBion, 77 

how  extingoiBhed, 78 

pasees  with  property  to  which  it  is  incident, 140 

See  Skbtttude. 

Ehflotbb,  defined, i 306 

entitled  to  indemnification,  when, 307,  308 

when  not, 307 

gratnitons,  obligations  of, 308 

with  power  of  attorney,  mnst  act, 300 

for  reward,  obligations  of, 809 

for  his  own  benefit,  obligations  of, 800 

cannot  be  boond  for  more  than  two  years, 300 

mast  obey  employer, 309 

most  serve  according  to  nsage, 310 

mnst  use  reasonable  skill, 310 

whatever  skill  he  has, 31 1 

all  acqtiired  by,  by  virtue  of  employment,  belongs  to  employer, 311 

mnst  give  accounts, 811 

not  boond  to  deliver  without  demand, 311 

must  give  preference  to  employer's  business, 313 

to  several  employers  in  order, 313 

how  &r  liable  for  substitute, 313 

surviving,  when  to  act, 313 

discharged  by  notice  of  death,  &c.,  of  employer, 813 

when  to  continue  service  after  employer's  death,  &G., 813 

entitled  to  compensation  from  employer's  successor,  when, 818 

may  quit  service,  when  and  how, 814 

may  be  discharged  for  fault, 814 

oompensation  of,  when  dismissed  for  cause, 815 

quitting  for  cause, 815 

See  Employment— Employer— Agent-— Pactob— Mate— Sea- 
man— Shipmaster — Ship's  Manager. 

Ebiployer,  defined, 806 

must  indemnify  employee  for  necessary  expenses,  ftc, 807 

for  loss  caused  by  his  negligence, 808 

when  not  bound  to  indemnify  employee 307 

cannot  enforce  contract  of  service  beyond  two  years, 809 

directions  of,  must  be  obeyed, 809 

entitled  to  all  acquired  by  employee  in  course  of  service. 311 

accounts, 811 

employment  terminated  by  death  or  incapadty  of,  when, 81S 

may  be  terminated  by,  when, 314 

See  Employment— Employee— Master— PRiNCiPAii. 

Employment,  defined, 806 

obligations  of  employer  under, 807 

See  Employer. 
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obligations  of  employee  under, 808 

See  Emflotsb. 

termination  of, 818 

when  aervioe  most  be  continued  after, 818 

maj  be  terminated  bj  either  party,  when, 814 

by  employer,  when, 814 

by  employee,  when,  814 

right  of  employee  to  compensation  after  termination  of, 815 

contract  for  personal,  not  specifically  enforced,  589 

See  Agents — Factors — Master — Servant — Seamen — Ship- 
master— Ship's  Manager. 

Enemt,  pnblie,  performance  excused  when  prevented  by, 215 

innkeeper  not  liable  for  act  of; 289 

carrier  not  liable  for  act  of, 848 

cannot  be  insured, 407 

Enticement  of  wife,  child  or  servant  forbidden, 13 

Equal  rights  not  interfered  with, 681 

Escheat,  when  property  passes  by, 198 

Escrow,  delivery  of  grant  in, 140 

cannot  be  made  to  grantee, 140 

Estates  in  real  property, 67 

See  Real  Property — Remainder — Reversion. 

Evidence  of  witness  privileged, 11 

of  marriage,  certificate  is  presumptive, 18 

of  age  of  apprentice,  statement  in  indenture  is  presumptive, 46 

of  delivery  of  grant,  date  is  presumptive, 140 

of  oral  declarations  not  admissible  to  explain  will, 171,  176 

of  ownership  may  be  required  by  finder, 291 

of  publication,  affidavit  of  printer,  &c,  when, 896,  899 

of  registry  of  fictitious  name,  certified  copy, 896 

of  loss  to  be  given  to  insurer, 428 

certified  copy  of  mortgage  is, 498 

Exaction,  unlawful,  property  obtained  by,  must  be  restored, 264 

Exchange,  defined, 282 

contract  of,  when  to  be  in  writing,  &c., 282 

rights  and  obligations  of  parties  to,    282 

of  money,  warranty  upon, ...  288 

title  passes  by,  whmi, 149 

deposit  for,  defined, 284 

regulated, 298 

factor  has  not  authority  to, 877 

computation  of,  upon  dishonor  of  fordgn  bills, 558,  559 

Executed  or  executory,  contract  may  be, 258 

consideration  of  contract  may  be, 240 

contract  defined, 258 

transfer  is, 189 

Executor,  who  entitled  to  letters  as,  though  not  named, 182 

cannot  have  power  to  appoint  executor, 182 

has  no  power  until  he  has  qualified, 182 

executor  of,  has  no  power  as  such, 182 
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BXJBUUTUKT  contract,  defined, 253 

consideration  may  be, 240 

need  not  be  specified  in  contract, 241 

how  ascertained, 241 

ExEMPLABY  DAMAGES,  minoTB,  lonatics,  &c,  not  liaUe  in. 6 

in  what  cases  allowed, 597 

See  Damages. 

Exoneration  of  guarantor, 400 

See  QuARANTOB — Guaranty. 

of  surety, 460 

See  Surety. 

Expectation,  failure  of,  represented,  does  not  avoid  insurance, 420 

Express  contract  defined, 242 

Extension  of  time  for  payment  by  new  obligation, 220 

Extinction  of  obligations, 205 

See  Obligation. 

of  contracts, 257 

See  Contract. 

Pact,  mistake  of,  defined, 238 

See  Mistake. 

Factor,  defined, 318,  877 

must  obey  instructions, 818 

may  sell  on  credit, , 310 

guarantying  sales,  liability  of, 810 

cannot  refuse  to  guaranty,  when, 810 

authority  of^  actual, 877 

ostensible, 377 

guaranty  by,  need  not  be  in  writing, 452 

lien  of, 517 

See  Agency— Agent— Employment. 

Fare  of  passenger  may  be  demanded  at  any  time, 342 

passenger  may  be  ejected  for  non-payment  of, 842 

ejection  forfeits  right  to, 342 

Father.    See  Parent  and  Child. 

Feoffment,  conveyance  by,  abolished, 140 

Ferry  companies  may  be  formed, 110 

See  Corporations. 

Feudal  tenures,  incidents  of,  abolished, 481 

Fictitious  name,  business  not  to  be  transacted  in, 805 

exception  in  favor  of  foreign  firm, 805 

person,  efiect  of  instrument  payable  to, 527 

Filed,  notice  of  change  in  firm  using  fictitious  name  to  be, 805,  306 

certificate  of  formation  of  special  partnership  to  be, 306 

of  renewal  of  same  to  be, 300 

of  change  in  same  to  be, 403 

transcript  of  record  concerning  special  partnership  to  be, 808 

affidavit  of  payment  of  capital  of  same  to  be, 808 

of  publication  concerning  special  partnership  to  be, 809,  404 

mortgage  of  personal  property  to  be, •  404 

how  and  where  to  be, 405 
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of  cmnml  boat,  &c,  where  to  be, 496 

of  ship,  where  to  be, 498 

when  not  deemed  defectiTely, 498 

PuniG  mortgage  of  personal  property,  necessary, 494 

operates  as  notice, 495 

mode  of, 495 

renewal  of,  necessary, 495 

dnties  of  officers  in  respect  to, 496 

of  canal  boat,  &c,  mode  of, 496 

FlHDER  not  bound  to  take  charge  of  thing, 291 

taking  charge,  is  depositary  for  hire, 291 

must  give  notice  to  owner, 291 

may  require  proof  of  title, 291 

entitled  to  compensation, 291 

may  exonerate  himself  by  storing  thing, 291 

may  sell  thing  found,  when  and  how, 292 

owner  may  exonerate  himself  from  claims  of,  how, 292 

absolutely  entitled  to  thing  purposely  thrown  away, 292 

FiKDiNO,  rights  and  obligations  created  by, 291 

8eeFiin>ER. 

Fms,  involuntary  deposit  may  be  made  in  case  of, 284 

FiBHiKG,  right  of^  may  be  held  as  easement, 74 

as  servitude, 76 

Fixtures,  definition  o^ ' 64 

who  entitled  to, 184 

FoBBEARANCK  of  money,  interest  for, 297 

SeelKTEREBT. 

Forbid,  he  who  does  not,  deemed  to  bid,  when, 680 

Force,  divorce  from  marriage  obtained  by,    20,    21 

See  Duress. 

FoRCiBiiE  dispossession,  damages  for, 579 

Foreclosure  of  mortgage,  how  regulated, 490,  494 

of  pledge,  how  regulated, 508 

See  MoRTOAOE — Pledge. 

Foreign  bills  of  exchange, 555 

See  Bill  of  exchai^ge. 

Foreign  corporation,  powers  and  liabilities  of, 128 

See  Corporation. 

Forfeiture,  agreement  for,  when  void, 479 

relief  to  be  given  against, 564 

not  specifically  enforced, -. 583 

F0RGBTFULNB88  avoids  contiact,  when, 288 

See  Mistake. 

Form  of  notice  of  dishonor, 539 

of  grant  of  real  property,  ....  * 145 

of  policy  of  insurance, 649 

of  usual  covenants, 200 

regarded  less  than  substance, 683 

FbBiCAL  parts  of  contract  inferior  to  original  parte, 250 
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FBiLUD^  divorce  on  aoooont  of, 20,    21 

instraments  in  execution  of  power,  how  affected  hy, 101 

will  procured  by,  may  be  denied  probate, 163 

in  obtaining  contract,  defined, ^8 

actual  or  constructive, 228 

actual,  defined, ^8 

oonstructive,  defined, 230 

a  question  of  fact,  when, 231,  006 

contract  prevented  from  being  put  in  writing  by,  may  be  enforced,  when,  242 

error  in  contract  caused  by,  to  be  corrected, ^4A 

contract  exempting  from  responsibility  for,  void, 254 

consent  obtained  by,  may  be  rescinded, 257 

certain  agreement  does  not  take  away  right  to  resdnd  for, 258 

thing  gained  by,  held  in  trust 349 

certain  transactions  of  trustee  deemed, 352 

agent  cannot  have  authority  to  commit, 364 

interest  may  be  given  in  case  of, 566 

exemplary  damages  may  be  given  in  case  of, 567 

Fbaudttlsnt  instrument,  when  void  against  purchasers,  &c., 150 

when  not, 160 

when  void  against  creditors,  &c., 604 

may  be  valid  in  favor  of  purchaser,  &c., 605 

can  be  avoided  by  judgment  creditor  only, 606 

intent,  a  question  of  fact, 606  * 

omission  to  communicate  certain  facts,  avoids  insurance, 412 

representation  avoids  marine  insurance, 428 

breach  of  duty,  no  relief  against  forfeiture  incurred  by, 564 

dispoBseesion  disregarded,  when, ; 680 

Free,  consent  to  marriage  must  be, 20 

to  contract  must  be, 224 

may  be  rescinded  if  not, 225 

Frbioht,  defined 330 

whose  directions  govern  delivery  o^ 331 

must  not  be  stowed  on  deck,  without  leave  of  consignor, '.....  331 

where  to  be  delivered, 331 

notice  of  arrival  of,  when  necessary, 332 

may  be  stored  by  cairier,  when, 332 

bill  of  lading  for, 838 

freightage  for,  payable  when, 834 

by  whom, 884,  885 

apportionment  o^ 385 

may  be  sacrificed,  when,. . ; 336 

See  AvsRAOE— Bill  of  Lading— Cabgo— Carriage— Cabrdbr — 

Freightage. 

Freightage,  defined, 880 

when  payable, 334 

consignor,  when  liable  for, • 334 

consignee,  when  liable  for, 835 

not  chargeable  on  increase  of  freight, 835 

apportionment  of,  by  contract, 885 
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by  operation  of  law, 835 

according  to  distance, 835 

extra,  when  not  allowed, 885 

lien  for, 886 

ship's  manager  cannot  give  up, 881 

how  valued  on  general  average, 837 

meaning  of,  in  insurance,  defined, 42G 

who  has  insurable  interest  in, 426,  427 

hypothecation  of,  by  bottomry, 610,  511 

Funds,  order  of  resort  to  different, 481,  604 

FuTURB  ESTATES  in  real  property,  what  allowed, 69-78 

how  designated, 70 

See  Real  Property— Rbmaindeb—Reveesion. 

Future  interest,  defined, 58 

how  passes, 60 

none  except  those  herein  defined, 60 

suspending  alienation,  void, 62 

how  defeated, 65 

contingent  on  death  without  issue,  &c.,  takes  effect  when, 142 

lien  upon, 478 

See  Property. 

Future  LiAsiLrnES  may  be  secured  by  lien, 478 

Qahe,  right  of  taking,  may  be  held  as  easement, 74 

See  Easement. 

Gas-light  companies  may  be  formed, 120 

See  Corporations. 

General  intent  superior  to  particular  clauses, 250 

words  inconsistent  with,  when  to  be  rejected, 251 

terms  subordinate  to  specific  terms, 867 

authority,  what  is  not  included  in, ! 867 

expressions  qualified  by  particular  ones, 685 

General  average,  defined, 887 

how  calculated , 837 

cargo  on  deck,  when  entitled  to  benefit  of, 887 

insurer  liable  for, 485,  442 

See  Average— Carrier — Insurance. 

Gift,  defined, 150 

how  to  be  made, 150 

ordinary,  not  revocable, 150 

In  view  of  death,  defined, 151 

when  gift  presumed  to  be, 151 

may  be  revoked, 151 

when  deemed  revoked, 151 

effect  of  will  upon, 151 

to  be  treated  as  legacy,  when, 151 

certain  words  in  a  will,  when  words  of, 175 

effect  of  words  of,  in  a  wiD, 174 

deemed  an  ademption  of  legacy,  when, 178 

Good,  effect  of  guaranty  that  debt  is, 456 

89 
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QooD  FAITH,  defined, 64d 

offer  of  perfonnance  mast  be  made  in, 213 

highest  required  of  trustee,. . .' 350 

of  partner, 884 

principal  bound  by  ostensible  authority  only  to  persons  acting  in,. . .  370 

agent  not  bound  by  act  believed  in,  to  be  within  authority 373 

must  be  indemnified  for  advance  made  in,  when, . . . .' 373 

partner  not  bound  by  act  not  in,  except  to  persons  acting  in, 389 

See  Fraud— Incumbrancer — Purchabee — Indorsesient — Nego^ 
TiABLE  Instrument— Trustee. 

Good  will  of  business,  defined, 133 

is  property, 53,  133 

seller  of,  may  agree  not  to  cany  on  same  business  in  the  county,. . . .  250 

implied  warranty  on  sale  of, 279 

partner  may  not  dispose  of, 387 

Grace,  days  of, 548 

Grant,  defined, 140 

takes  effect  from  delivery, 140 

when  presumed  to  have  been  delivered, 140 

delivery  of,  in  escrow, 140 

cannot  be  made  to  grantee, 140 

when  constructively  delivered, 141 

voluntary,  when  takes  effect, 141 

interpretation  of, 141 

of  Umitation  in, 143 

by  aid  of  recitals, 143 

against  grantor, 143 

of  irreconcilable  clauses  in, 143 

of  "heirs,"  "issue,"  &c.,  in, 143 

words  of  inheritance,  &c.,  not  necessary  in, 143 

of  power,  how  made, ! 95 

of  life  estate  passes  power  of  owner  to  make  leases, 103 

of  corporate  power  subject  to  repeal, 117 

must  be  accepted, 118 

acceptance  of,  how  proved, 118 

necessary  incidents  implied  in, 631 

of  real  property  must  be  sealed, 144 

should  be  acknowledged  or  attested, 144 

form  of, 145 

by  married  woman  must  be  acknowledged, 146 

what  easements  pass  by, 146 

no  covenants  implied  in, 147 

against  whom  conclusive, 147 

purporting  to  convey  greater  estate  than  grantor  had,  Toid  only 

as  to  excess, 147 

passes  grantor's  title  to  highway  in  front, 148 

valid  without  attornment  of  tenant, 148 

may  be  recorded, 153 

▼old  against  subsequent  purchaser,  &c.,  unless  recorded, 158 

See  Record  of  Inbtruhents. 
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intended  to  defraud  purchasers,  &c.,  void  against  tliem, 159 

adversely  possessed,  void,  . . , 161 

redelivery  of,  does  not  revest  title, 141 

intended  as  mortgage,  must  be  so  recorded, 492 

See  Transfer. 

ORAirroB  may  reserve  power, 96 

of  power,  defined, 94 

who  may  be, 95 

directions  of,  how  far  binding, 98 

reserving  absolute  power  of  revocation,  deemed  owner, 103 

QRATurrons  deposit,  defined  and  regulated, 288 

See  Deposit. 

Greater,  the,  contains  the  less, 686 

GuARAiTTEE  must  give  notice  of  acceptance  of  ofier  to  guaranty, 455 

when  guarantor  liable  to, 459 

certain  dealings  of,  with  principal,  exonerate  guarantor, 461 

guarantor  not  exonerated  by  voidable  promise  of, 465 

by  delay  of, 466 

with  indemnity,  not  exonerated  by  dealings  of,  with  principal,  466 

partially  exonerated  by  partial  payment  to, 465 

See  Creditor— Guarantor— Guaranty— Surety. 

Guarantor  may  become  such  without  consent  of  principal, 449 

must  sign  guaranty, 450 

notice  to,  of  acceptance  of  guaranty,  when  necessary, 455 

of  performance  liable  without  notice, 459 

of  conditional  obligation,  liability  of, 459 

not  liable  for  more  than  principal, 459 

on  unlawful  contract  of  principal, 459 

liable  notwithstanding  personal  disability  of  principal, 459 

may  revoke  continuing  guaranty,  when, 460 

exonerated  by  certain  acts  of  creditor, 461 

liability  of,  not  restored  by  rescission,  when, 461 

reduced  in  same  degree  as  that  of  principal, 461 

not  exonerated  by  delay, 462 

by  dealings  with  debtor,  if  indemnified, 466 

by  discharge  of  debtor  by  law, 466 

surety  has  all  rights  of, 470 

exonerated  in  like  manner  with, 469 

indorser  has  rights  of, 581 

See  GuARAiTTY — Surety. 

Guaranty,  defined, 449 

knowledge  of  principal  not  necessary  to, 449 

how  created, 450 

consideration,  when  necessary  to, 450 

need  not  be  expressed  in, 450 

must  be  in  writing, 450 

when  promise  to  answer  for  another  not  deemed, 451 

when  acceptance  necessary  to  validity  of, 455 

interpretation  of, 456 

of  incomplete  contract, 456 
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that  obligation  is  good  or  collectible, 456 

that  obligation  is  good,  not  discharged  by  harmless  omission  to  sue,.  457 

when  broken  by  principal  leaving  the  state, 458 

when  deemed  unconditional. 458 

niny  be  enforced  without  demand  or  notice,  when, 459 

of  conditional  obligation,  effect  of, 459 

continuing,  defined, , 460 

may  be  revoked,  when, 460 

letter  of  credit,  when  deemed, 474 

party  to,  liability  of,  not  greater  than  principal's, 450 

where  principal  contract  void, 459 

not  restored  by  rescission  of  agreement  exonerating, 465 

reduced  by  partial  satisfaction  of  principal  obligation, . .  465 

exonerated  by  certain  dealings  with  principal, 461 

not  exonerated  by  void  promise,  &c., 465 

by  mere  delay, 466 

by  release  of  principal,  when, 466 

by  legal  discharge  of  principal, 466 

See  Letteb  of  credit — Surety. 

Guardian  and  ward,  relations  of, 39 

definiUon  of, 39 

general,  what, 89 

special,  what, 40 

of  the  person,  by  whom  appointed, 40 

of  property,  by  whom  appointed, 40 

who  has  control  over, 40 

rules  for  appointment  of, 41 

powers  of, 41 

of  property,  duties  of, 42 

relation  of,  confidential 43 

may  be  controlled  by  court, 43 

power  of  joint,  continues  to  survivor, 43 

for  what  causes  may  be  removed, 43 

power  of,  how  superseded, 43 

settlement  of  accounts  of, 43 

when  entitled  to  discharge, 44 

appointment  of,  by  court,  supersedes  parent, 33 

may  consent  to  apprenticeship  of  ward,  when, 45 

may  defend  ward  by  force, 13 

necessary  to  legal  proceedings  by  minor, 6 

Guest,  innkeeper's  liability  for  baggage  of,  defined  and  regulated, 289 

Habitual  drunkards.    See  Persons  of  unsound  mind. 

Half-blood,  relatives  of,  succeed  to  property, 191 

Harh,  right  of  protection  from, 9 

See  Damages. 

.Heirs,  the  word,  not  necessary  to  pass  a  fee, 142,  178 

death  without,  meaning  of, 143 

Hms,  deposit  for, 288 

apportionment  of, 801 

See  Storage — Defositart — Hiring. 
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,  products  of  thing  hired  belong  to, 800 

must  use  ordinary  care, 800 

must  repair  injuries  caused  by  his  negligence, 801 

must  not  use  thing  for  purpose  not  agreed, 801 

may  temdnate  hiring,  when, 801 

must  pay  ratable  proportion  of  hire,  when, 802 

of  real  property  may  repair  at  expense  of  lessor,  when, 801) 

continued  possession  of,  renews  lease,  when, 303 

must  give  notice  of  proceedings  to  recover  land, 804 

of  part  of  room  entitled  to  the  whole, 804 

of  personal  property  must  bear  ordinary  expenses, 805 

may  repair,  Ac.,  at  expense  of  letter,  when, ^ 805 

must  return  property,  where, 806 

HnuNG  in  general,  defined, 800 

hirer  entitled  to  product  of  thing,  during, 800 

covenant  for  quiet  possession  implied  in, 800 

obligations  of  parties  to, 800,  801 

when  letter  may  terminate, 801 

when  hirer  may  terminate, 801 

terminates,  when, 801 

by  incapacity  or  death  of  party,  when, 802 

apportionment  of  hire  of, 802 

of  real  propertp,  rights  and  obligations  of  parties  to, 802,  303 

term  of^  when  no  limit  fixed, 803 

when  presumed  to  be  renewed, 808 

notice,  when  necessary  to  terminate, 804 

rent  under,  when  payable, 804 

in  subdivisions  of  rooms  forbidden, 804 

See  Landlord — Tenant. 

of  personal  property,  rights  and  obligations  of  parties  to, 805,  806 

Holder  of  negotiable  instrument  may  make  indorsement  special,  how,  ....  629 

presentment  must  be  made  by, 534,  549 

must  surrender  same  on  payment,  when, 537 

must  give  receipt,  when, 587 

must  indemnify  payer,  when, 587 

must  give  proof  of  loss,  when, 537 

notice  of  dishonor  to  be  given  by 538 

how  given  by,  when  agent  only, 542 

certain  information  to,  excuses  presentment,  &&, 544 

payment  to,  when  sufficient, 545 

of  bill  of  exchange  may  treat  it  as  dishonored,  when, 550 

may  receive  qualified  acceptance,  when, 550 

not  bound  to  receive  acceptance  for  honor, 653 

must  receive  payment  for  honor, 553 

must  give  notice  of  dishonor  notwithstanding  acceptance  for 

honor, 558 

for  value  entitled  to  certain  damages, 567 

See  Bill  op  Exchange — Negotiable  Instrument. 

Holding  over  real  property,  damages  for, 576,  578 

Holidays,  defined, 644 
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certain  acts  need  not  be  done  on, 544 

HoNOB,  acceptor  for, 5G8 

See  ACCEFTAKCE. 

HoRTicULTUBAL  Corporations  may  be  formed, 119 

Hotel  cohpakibs  may  be  formed, 120 

HoTELKBEPER.    See  Ikitkeeper. 

Husband  is  head  of  the  family, 28 

most  support  himself  and  wife, 28 

liable  for  necessaries  furnished  wife, 29 

not  liable  for  debts  of  wife  abandoning  him, 80 

not  bound  to  maintain  wife's  children, 84 

abduction  of,  forbidden, 12 

consent  of,  not  necessary  to  wife's  execution  of  power, 97 

divorced  for  fault,  cannot  succeed  to  wife's  estate, 192 

takes  property  of  wife  by  succession,  when, 185,  187 

contract  obtained  from  wife  by  duress  of,  voidable, 226 

by  menace  of,  voidable, 227 

Husband  AND  WIFE,  rights  and  duties  of, 28 

have  no  interest  in  each  other's  property, 28 

may  enter  into  contract  with  each  other, 28 

cannot  alter  their  relations, 29 

may  agree  to  separate, 29 

may  hold  property  together, 29 

not  answerable  for  each  other's  acts, 29 

duress  of  either,  avoids  contract  of  the  other,  when 226 

menace  of  injury  to  either,  avoids  contract  of  the  other,  when, 227 

Hypothecation.     See  Lien  —  Mortoaoe — Pledge — Bottombt — Re- 
spondentia, 

Identification  of  parties  to  contract  must  be  possible, 224 

Idiocy,  divorce  on  account  of,  upon  whose  application,  \ 20 

SeeDivoECE. 

Idiot.    See  Persons  of  unsound  mind. 

Idle  act  not  required  or  done  by  law, 634 

Ignorance  avoids  contract,  when, 288 

See  Mistake. 

Illbgitdcacy.    See  Child— Parent  and  child — Adoption. 

Illegitimatb  child,  mother  of,  takes  property  of,  by  succesmon, 192 

takes  property  of  its  mother  by  succession,  when, 192 

cannot  otherwise  succeed, 192 

Implied  contract,  defined, 242 

Impossibility,  defined, 237 

of  performance,  when  an  excuse  for  non-performanoe,. 215 

avoids  contract,  when, 237 

of  ascertaining  object  of  contract  avoids  it 287 

consideration  of  contract  avoids  it, 241 

not  required  by  law, 634 

Impossible,  defined, 237 

condition,  void, 200 

Imprisonment  for  life  dissolves  marriage, 22 

effect  of  upon  marriage,  not  removed  by  pardon, 15 
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Ihpbisonheitt,  nnlawM  or  fraudulent,  avoidii  contract, 226 

Ihcafacitt  of  minor  to  contract, 4, 5 

of  person  of  unsoand  mind  to  contract, 6, 6 

of  partj  terminates  hiring,  when, 802 

employment,  when, 818 

agency,  when, 875 

of  trastee,  groond  for  discharge, 860 

of  partner,  groond  for  dissolution, 892 

Incest,  definition  of, 14 

Ikcidbnt  passes  by  transfer  of  principal, 148,  688 

principal  does  not  pass  by  transfer  of, 148,  688 

Ikgomb,  definition  of; 66 

disposition  of,  by  what  rules  govemed, 68 

accumulation  of,  in  what  cases  allowed, 68 

certain  directions  for,  Yoid, 68, 64 

allowances  out  of, 64 

undisposed  of,  who  entitled  to, 64 

Ikcorforation.    See  Corpobation. 

Ikcbsasb  of  property  lent  belongs  to  lender, 294 

hired  belongs  to  hirer 800 

pledged  is  pledged  therewith, 501 

Ikcuhbbakce  upon  property.    See  Lien. 

Ihcdmhbancee,  within  meaning  of  recording  act  defined, 158 

record  of  conveyance,  notice  to  subsequent, 158 

record  of  mortgage  operates  as  notice  to  subsequent, 492 

filing  of  mortgage  operate  as  notice  to  subsequent, 495 

for  yalue,  instrument  intended  to  defraud  void  against, 159 

exception  in  case  of  notice  to, 160 

grant  by  person  having  power  of  revocation  operates  as  revo- 
cation in  favor  of,  when, 160 

in  good  faith,  unrecorded  conveyance  of  real  property  void 

against, 158 

title  of,  not  impaired  by  certain  provisions, 160,  605 

mortgage  not  lien  against  subsequent 489 

lien  of  seller  or  buyer  not  valid  against  subsequent, ....  516 
mortgage  of  personal  property  void  against  subsequent, 

unless  filed, 494 

obligation  respecting  real  property  not  enforced  against 

subsequent, 594 

certain  transfers  void  against, 605 

without  notice,  not  prejudiced  by  implied  or  resulting  trust,  . .  87 

certain  trusts  void  against, 91 

conditional  transfer  absolute  in  favor  of,  when, 487 

in  good  faith,  lien  void  against,  when, 484 

Incumbrances,  covenant  against,  form  of, 269 

damages  for  breach  o( 570 

Indemnity,  defined, 445 

for  future  wrongful  act,  void, 446 

for  past  wrongful  act,  valid, 446 

extends  to  acts  of  agent,  as  well  as  principal, 446 
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to  several  applies  to  eacli, 446 

creates  joint  liability  with  x)ei8on  indemnified, 446 

interpretation  of, 446 

when  person  giving  has  rights  of  surety 448 

in  legal  proceedings,  called  bail, 448 

by  what  rules  governed, 448 

carrier  may  require,  when, 334 

insurance  a  contract  o^ 405,  408 

guarantor  indemnified  liable  to  extent  of, 466 

party  paying  negotiable  instrument  entitled  to,  when, 537 

Indentube  of  apprenticeship, 45 

See  Apprenticeship. 

Indian  lands,  restraints  upon  alienation  o^ 7 

Indians,  rights  and  duties  of, '. 7 

land  of,  not  alienable, 7 

marriages  between, 15 

Indobsee,  indorsement  specifying,  called  special, £39 

rights  of; 531 

in  good  faith  for  consideration,  rights  of, 533 

in  due  course,  defined, 533 

rights  of, 533 

may  enforce  negotiable  instrument  though  paid, 546 

of  cheque,  rights  of, 560 

See  Negotiable  Instbument. 

Indobsescent  of  negotiable  instrument, 528 

defined,   5^ 

how  to  be  made, ^  . . .  529 

may  be  made  on  separate  paper,  when, , 529 

general,  defined, 529 

how  mode  special, 529 

special,  defined, 5^ 

how  may  destroy  negotiability, 529 

implied  warranty  of, 530 

before  delivery  to  payee,  effect  of, 530 

without  recourse,  effect  of, 531 

gives  privity  to  contract, 581 

party  making,  has  rights  of  guarantor, 531 

for  accommodation,  rights  of  party  making, 531 

without  consideration,  when  binding, 533 

in  due  course,  defined, 533 

rights  conferred  by, 533 

of  instrument  blank, 533 

of  bill  of  lading,  effect  of; 333 

See  Bill  op  Lading— Negotiable  Instbument. 

Indobseb,  defined, 528 

implied  warranty  of, 530 

before  delivery  to  payee,  liable  to  him, 530 

has  rights  of  guarantor, 531 

of  surety,  when, t 531 

without  recourse,  how  far  liable, 631 
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without  consideration,  to  wliom  liaUe, 532 

of  bill  of  exchange,  when  exonerated  by  delay  in  presentment, 549 

of  cheque,  when  exonerated  by  delay  in  presentment, 560 

Bignatore  of,  is  not  admitted  by  acceptance, 652 

See  Negotiable  iKSTBUMSin'. 
Infant.     See  Child — Minor — Parent  and  Child — Guardian  and 
Ward — Apprentice. 

Influence,  undue,  trustee  may  not  use,  when, 851,  852 

See  Undue  influence. 

Information  to  be  given  on  insurance, 410 

See  Concealment — Insurance. 

Injunction,  preventive  relief  by, 600 

provisional,  how  regulated, 600 

final,  may  be  granted,  when, 600 

cannot  be  granted,  when, 600 

Injury,  right  of  protection  from, 9 

right  to  use  force  to  defend  firom, 12 

threat  of.    See  Menace. 

contract  for  exemption  from  liability  for,  void, 254 

obligation  to  abstain  from, 268 

to  personal  property,  damages  for, 576 

to  animals,  damages  for, 578 

to  timber,  damages  for, 579 

personal,  not  to  be  restrained  by  injunction, 601 

Innbj:eper,  liability  of, 289 

how  exempted  from  liability  by  notice,  &c., 290 

Insane  persons.    See  Persons  of  Unsound  Mind. 

Insanity,  divorce  on  account  of,  upon  whose  application, 21 

proposal  of  contract  revoked  by, 236 

Insolvency,  justifying  stoppage  in  transit,  defined, 521 

within  provisions  concerning  assignments,  defined, 608 

Insolvent  special  partnership,  claims  of  special  partner  on,  subordinate,. .  400 

may  not  give  preferences  among  creditors, 401 

who  is,  for  purposes  of  stoppage  in  transit, 521 

Instrument,  revision  of, 594 

rescission  of, 596 

cancellation  of, ^ 598 

See  Cancellation  •—  Rescission — Revision. 

INSULT,  right  of  protection  from,.  .\ 9 

Insurable  dstterest,  in  general,  defined, 408 

may  consist  in  what, 408 

carrier  or  depositary  has, 408 

mere  contingency  or  expectancy  is  not, 408 

measure  of, 408 

essential  to  validity  of  insurance, 408 

must  exist  at  what  time, 409 

effect  of  transfer  of, 409 

after  loss, 409 

in  one  of  several  things, 409 

between  joint  owners,  &c., 409 

90 
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eflfect  of  change  of,  by.  death, 409 

in  marine  insurance, 426 

of  owner  of  ship, 426 

covered  by  bottomry  bond, 426 

in  freightage, 426 

under  charter  party, 427 

in  profits, 427 

of  charterer, ^7 

in  life  or  health  insurance,  who  has, 444 

Iksubancb  in  general, 403 

defined,... 405 

what  may  be  subject  to, 406 

usual  kinds  of, 406 

parties  to,  defined, 406 

who  may  be, 407 

by  mortgagor  in  favor  of  mortgagee,  effect  of, 407 

what  interest  may  be  protected  by, 406 

See  Insurable  interest. 

void  if  insured  has  no  interest, 408 

change  of  interest  suspends, 400 

after  loss  does  not  suspend, 409 

in  thing  separately  insured  does  not  suspend,  as  to  other  things,  409 

by  succession  does  not  avoid, 409 

from  one  joint  owner,  &c.,  to  another,  does  not  avoid, 409 

concealment  in,  defined, 410 

ground  for  rescission, 410 

what  must  be  communicated  in, 410 

what  need  not  be  communicated  in, 411 

what  is  deemed  material  in, 412 

what  parties  to,  are  bound  to  know, 412 

right  to  information  in,  how  waived, « 412 

what  information  not  necessary  to, 412 

fraudulent  concealment  of  facts  concerning  warranty,  avoids, 412 

representation  in,  oral  or  written, 412 

when  made, 413 

how  interpreted, 418 

when  deemed  a  promise,., 413 

how  affects  policy, 413 

may  be  withdrawn,  when, 418 

refers  to  what  time, 418 

upon  belief, 413 

when  deemed  false, 413 

false,  ground  for  rescis^on, 414 

materiality  of,  how  determined, 414 

policy  of,  defined, 415 

must  specify  what, 415 

whose  interest  covered  by, 415 

in  favor  of  agent,  &c,  how  expressed, 415 

of  partner,  &c.,  how  expressed, 416 

general  description  in,  to  whom  applicable, '. 416 
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m&7  be  framed  for  benefit  of  sncoeoBiye  owners, 416 

not  transferred  by  transfer  of  thing  insured, 416 

open,  defined, 416 

valued,  defined, 417 

running,  defined, 417 

effect  of  receipt  in, 417 

agreement  not  to  transfer  claim  under,  void, 417 

warranty  in,  defined, 418 

express,  must  be  in  policy, 418 

defined, 418 

may  relate  to  past,  present  or  future, 418 

as  to  future,  defined, 418 

performance  of,  when  excused, 418 

breach  of  material,  ground  for  rescission, 419 

of  immaterial,  does  not  avoid, 419 

without  fraud,  effect  of, 419 

premium  of,  when  earned, 419 

return  of,  when  due, 419,  420 

when  not  due, 420 

in  case  of  over  insurance, 420 

contribution  to, 420,  421 

perils,  what  covered  by, 421 

loss  incurred  by  rescue  from,  covered  by, 422 

excepted  from, 422 

caused  by  fraud,  when  not  covered  by, 422 

notice  of  loss  under,  must  be  given, 422 

defects  or  delay  in,  how  waived, 422 

proof  of  loss  under,  what  must  be  given, 422 

defects  or  delay  in,  how  waived, 422 

peculiar,  when  excused, 422 

double,  defined, 424 

contribution  under, 424 

re-insurance,  defined, 424 

what  must  be  communicated  on, 425 

presumed  to  be  against  liability, 425 

original  insured  has  no  interest  in, 425 

special  partnership  not  allowed  to  carry  on  business  of, 897 

marine,  defined, 425 

insurable  interest  under, 426 

owner  of  ship  has, 426 

freightage,  when, 426 

under  charter  party,  when  begins, 427 

in  profits, 427 

of  charterer  of  ship, 427 

what  must  be  communicated  in, 427 

what  information  is  material  in, 428 

when  person  insured  by,  presumed  to  have  information, 428 

effect  of  certain  concealments  upon, 428 

representation  willfully  false  avoids, 428 

eventually  false,  does  not  avoid, 429 
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warrantj  of  seawortMnees  implied, 429 

when  complied  with, 421M81 

effect  of, 480 

of  neutrality,  effect  of, 431 

voyage  covered  by,  how  detennined, 431 

deviation  from,  defined, 433 

when  proper, 433 

when  improper, 433 

effect  of, 433 

loflsxmder,  total  or  }>artial, 433 

actual  or  constructive, 433 

actual  total,  defined, 433 

constructive  total,  defined, 433 

actual,  when  presumed, 434 

abandonment  unnecessary  upon  actual  total, 434 

of  profits,  when  presumed, 440 

covers  expenses  of  reshipment  in  certain  cases, 484 

of  profits,  when  recoverable, 434 

free  of  average,  effbct  of, 434 

against  total  loss  only,  effect  of, 435 

abandonment  under, 435 

See  Abandonment. 

measure  of  indenmity  under, 439 

valuation  in  policy  of,  when  conclusive, 438 

when  applicable  to  partial  loss, 440 

apportioned, 440 

of  profits, 440 

measure  of  indemnity  under  open  policy  of, 440 

in  case  of  damage, 441 

where  expenses  are  incurred, 441 

for  general  average, 443 

where  insured  entitled  to  contribution, 443 

in  case  of  partial  loss  of  ship,  &c., 4^ 

ftre,  effect  of  concealment  or  false  representation  upon, 443 

effect  of  alteration  in  thing  upon, 443 

how  affected  by  acts  of  insured, 443 

measure  of  indemnity  under, 443 

l^e  and  health,  when  may  be  payable, 444 

who  may  be  insured  by, 444 

may  be  transferred,  &c.,  to  person  having  no  interest, 444 

notice  of  transfer  of,  not  necessary, 444 

measure  of  indemnity  under, 445 

does  not  pass  to  assignee  for  benefit  of  creditors, 610 

Insubancb  companies  may  be  formed, 119 

Insitbe,  factor  may, 877 

ship's  manager  cannot, 881 

who  may, 407 

Insured,  person,  who  may  be, 407 

must  have  insurable  interest, 408 

effect  of  change  of  interest  upon  rights  of, 409 
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what  must  be  communicated  by, 410,  427,  438 

See  CoNCEAiMENT— Rkpbesentation. 

not  answerable  for  truth  of  information,  when, 418 

effect  of  naming,  in  policy, 415 

of  vague  description  of,  in  policy, 416 

agreement  not  to  transfer  claim  of,  after  loss,  void, 417 

statement  in  policy  concerning,  is  warranty, 418 

entitled  to  return  of  premium,  when, 419,  420 

when  not, 420 

willful  act  of,  not  covered  by  insurance, 422 

must  give  notice  of  loss, 423 

what  proof  must  be  given  by, 423 

may  require  payment  from  any  insurer, 424 

has  no  interest  in  re-insurance, 425 

in  marine  insurance,  presumed  to  know  of  loss,  when, 428 

entitled  to  payment  without  abandonment,  when, 434 

may  abandon,  when, -. 436 

agents  of,  are  agents  of  insurer,  after  abandonment,. . . .  438 

not  obliged  to  abandon, 430 

may  recover  proportion  of  profits,  when, 440 

may  recover  whole  loss  from  insurer,  subrogating  him 

to  right  of  contribution, 442 

in  fire  insurance,  what  acts  of,  avoid  policy, 443 

what  may  be, 408 

against,  what  may  be, 406 

thing,  effect  of  change  of  interest  in, 409 

transfer  of,  does  not  transfer  policy, 416 

statement  in  policy  concerning,  is  warranty, 418 

exposure  of,  to  peril,  entitles  insurer  to  premium, 419 

liability  of  insurer  for  loss  incurred  in  rescue  of, 422 

total  loss  of.  defined, 433 

may  be  abandoned,  when, 436 

See  Abandonment. 

belongs  to  insurer  after  abandonment, 488 

after  payment  as  for  total  loss, 438 

valuation  of, 439,  443 

effect  of  alteration  in, 443 

interest  in,  when  must  exist, 409 

effect  of  change  of, 409 

Iksxtber,  defined, 406 

who  may  be, 407 

effect  of  assent  of,  to  transfer  of  insurance  to  mortgagee, 407 

what  must  be  communicated  by, 410,  427 

See  Concealment— Representation. 

may  rescind  for  fraudulent  concealment, 412 

breach  of  warranty  exonerates,  when, 419 

entitled  to  premium,  when, 419 

must  return  premium,  when, 419,  420 

must  contribute  to  return  of  premium,  when, 420,  421 

liable  for  what  losses, 421,  423 
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notice  of  loes  must  be  given  to, 428 

what  defects  in,  waived  by, 423 

must  contribute  on  double  insiirance, 484 

re-insurance  by, 424,  425 

in  marine  insurance,  exonerated  by  certain  concealments, 428 

may  rescind  for  £alse  representation, 428 

not  liable  for  loss  after  deviation, 432 

liability  of,  when  voyage  broken  up, 434 

for  profits, 434 

for  partial  loss, 434 

abandonment  to, 439 

See  Abandonhent. 

paying  as  for  total  loss,  entitled  to  all  that  remains, 438 

agents  of  insured  act  for,  after  abandonment, 438 

mere  silence  of^  is  not  acceptance  of  abandonment, 488 

of  freightage,  what  belongs  to,  after  abandonment, 439 

'  of  ship,  what  belongs  to,  after  abandonment, 439 

how  liable,  on  refusal  to  accept  abandonment, 439 

on  loss  of  profits, 440 

on  damage  of  thing  insured, 441 

for  repairs, 441 

for  contribution  by  insured, 442 

where  insured  has  daim  for  contribution, 442 

for  partial  loss  of  ship,  &c., 442 

may  rescind  for  fraud  in  valuation, 440 

in  fire  insurance,  may  rescind  for  alteration,  when, 448 

in  life  insurance,  notice  of  transfer,  &c.,  to,  unnecessary, 444 

Insxtbrection,  involuntary  deposit  may  be  made  in  case  of, 284 

iNTBirnoN  of  testator  to  govern  interpretation  of  wUl, 171 

how  ascertained, ^ 171 

overrules  grammatical  construction, 172 

technical  meaning, 173 

declarations  of,  not  admissible, 176 

substantial  compliance  with,  sufficient, 177 

to  make  ademption,  must  be  expressed  in  writing, 178 

of  parties  to  govern  interpretation  of  contract, 246 

ascertained,  how, 246 

from  writing  alone,  when, 246 

superior  to  terms  of  written  contract,  when, 246 

general  words  to  be  restricted  by  main, 249 

words  inconsistent  with,  to  be  rejected, 251 

revision  of  contract  so  as  to  conform  to, 594 

how  ascertained  inrevision, 595 

Interest  »n  property  defined, 56 

joint,  defined, 57 

how  passes  by  succession, 189 

partnership,  defined, 57 

how  passes  by  succession, 189 

in  common,  defined, 57 

what  is, 57 
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how  passes  b7  succession, 189 

present,  defined, 68 

futore,  defined, 68 

perpetual,  defined, 68 

limited,  defined, 58 

vested,  defined, 69 

contingent,  defined, 69 

future,  ma7  be  in  alternative, 69 

not  void  because  improbable, 69 

posthumous  children  take,  when, 69 

passes  hy  succession,  will,  or  transfer, 60 

may  be  released,  when, 60 

none  except  those  specified, 60 

when  void  for  suspension  of  alienation, 62 

how  defeated, 65 

what  deemed  time  of  creation  of, 66 

present,  may  be  taken  under  grant,  by  stranger, 144 

of  partners, 383 

insurable, 408 

See  Insurable  utterest. 

in  real  property,  is  called  estate, 60 

See  Estate. 

m  personal  property,  ftiture,  how  protected, 107 

of  fTumey,  defined, 297 

loan  presumed  to  be  on, 297 

presumed  to  be  at  annual  rate, 298 

rate  of,  allowed, 298 

may  be  deducted  fix)m  loan,  when, 298 

unlawful,  may  be  recovered  back, 299 

avoids  loan, 299 

borrower  on,  may  recover  all  paid, 299 

contract  on,  how  made  valid, 299 

may  be  remitted, 299 

agreement  for,  does  not  avoid  prior  loan, 299 

See  UsuBT. 

application  of  payments  to, 207 

stopped  by  offer  of  payment,  when, 215 

may  be  required  of  trustee,  when, 853,  857 

special  rate  of,  allowed  on  bottomry, 511 

by  way  of  damages,  who  entitled  to, 566 

when  in  discretion  of  jury, 666 

rate  of, 566 

how  waived, 667 

compound,  defined, 646 

trustee,  when  liable  for, 357 

IllTEBPBBT ATIOK  of  grants, 141  • 

See  Grant. 

of  wills, 170 

See  Will. 
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of  obligationa, 196 

Bee  Obligation. 

of  contracts, 245 

See  Contract. 

to  follow  interest  of  parties, 171,  S46 

in  whose  favor  to  be  made, 142,  251 

of  doubtful  words  and  phrases, 142,  171,  172,  250,  251 

of  repugnancies, 142,  171,  250 

to  be  upon  the  whole  instrument, 171,  247 

all  of  several  related  instruments, 171,  247 

to  be  reasonable, 246,  247,  ^39 

to  support  the  instrument,  rather  than  to  avoid  it, 173,  247,  638 

to  be  in  ordinary  sense  of  words, 172,  248 

to  be  governed  by  surrounding  circumstances, 171,  176,  240 

of  technical  words, 173,  249 

of  guaranty, 456 

See  Guaranty. 

of  negotiable  instruments, 526 

See  Negotiable  instrument. 

of  indemnity, 446 

of  guaranty, 456 

of  suretyship, 469 

maxims  of, 685,  638,  639 

See  Definitions. 

Intestate,  property  of,  how  applied  to  payment  of  debts, 1T9 

Inundation,  involuntary  deposit  may  be  made  in  case  of, 284 

Inventory  to  be  filed  by  assignor  for  benefit  of  creditors, 613 

where  and  when, 615 

affidavit  of  truth  of,  to  be  filed, 615 

specific  legatee  must  make  and  deliver, 181 

Investment  of  money,  duties  of  trustee  as  to, 357 

Involuntary  deposit,  may  be  made,  when, 284 

See  Deposit. 

Irreconcilable  words,  interpretation  of, 142,  171,  250 

Islands,  newly  formed,  who  entitled  to, 135 

Issue,  death  without,  meaning  of, 142 

Jettison,  defined, 886 

in  what  order  to  be  made, 836 

by  whom  may  be  made, 886 

loss  by,  how  borne, 336 

called  general  average  loss, 837 

of  cargo  on  deck, 837 

See  Average. 

Joint,  ownership  may  be, 57 

interest  defined, 57 

passes  by  succession,  how, 189 

obligation  may  be, 196 

when  presumed  to  be, 197 

contribution  between  parties  to, 197 

how  enforced, 197 
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right  maybe 196 

and  several,  obligation  may  be, 196 

contribation  between  parties  to, 197 

how  enforced, 198 

right  may  be, 196 

contract,  when  presumed  to  be, 253 

debtors,  performance  by  one  of,  extinguishes  liability  of  all, 205 

what  preference  may  be  given  by  in  assignment, 610 

creditors,  performance  rendered  to  any  one  of,  soffident,  when, 205 

parties  to  contract,  any  of,  may  rescind,  if  consent  of  any  is  not  free, .  257 

owners,  transfer  of  interest  between,  does  not  avoid  insurance, 409 

liability  of  indemnitor  and  indemnitee  is, 446 

Judge  may  take  proof  or  acknowledgment,  when, 154,  155 

See  Court. 

Judgment  against  indemnitee,  when  conclusive  against  indenmitor,. 447 

against  surety  does  not  alter  his  relation, 469 

li#nof, ^ 619 

of  rescission 596 

See  Rescission. 

of  cancellation, 598 

See  Cancellation. 

debt  may  be  preferred  in  assignment  for  benefit  of  creditors, 609 

JXTDICIAL  sale,  what  warranty  is  implied  on, 279 

JuBT,  person  alleged  to  be  of  unsound  mind  entitled  to, 44 

JxrsTiCE  OF  THE  FEACE  may  bind  apprentice,  when, 45,    46 

consent  of,  necessaiy  to  apprenticeship  of  Indian, 46 

indenture  of  immigrant  apprentice  to  be  acknowledged  before, 47 

may  take  proof  or  acknowledgment, 154 

duties  of,  in  taking  proof,  &c., ^>  156 

EfiEnNO,  deposit  for,  defined, 284 

regulated, >....  2£6 

See  Deposit. 

Knowledge  material  to  validity  of  ratification, «• 866 

of  certain  transactions  between  trustee  and  beneficiary, 851 

of  principal  not  necessary  to  guaranty, ^ 449 

See  Notice. 

Land,  definition  of, -• 54 

See  Real  fropeett. 

Landlord  must  repair,  when 802 

tenant  may  repair  at  expense  of,  when, 803 

acceptance  of  rent  by,  renews  lease,  when, 803 

tenant  must  inform,  of  adverse  proceeding,. . .». 804 

may  not  let  room  in  parts, 804 

relation  of,  how  terminated  at  will, 78 

Lapse  of  time  does  not  extinguish  lien, ^ 484 

does  not  legalize  public  nuisance, 628 

Law,  definition  of, 1 

common,  what, 2 

of  nations,  part  of  common  law, 2 

domestic  or  municipal, 2 

91 
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performance  excused,  if  prevented  by, 215 

mistake  of,  defined, 233 

interpretation  of  wUl  to  be  governed  by  what, 183 

of  contract  to  be  governed  by  what, 349 

certain  things  implied  in  contract  from, 2d3 

innkeeper  not  liable  for  act  of, 2^ 

carrier  not  liable  for  act  of, 343 

Ijlwful,  what  is  not, 253 

contract  to  be  interpreted  so  as  to  make  it, 247 

Lease  for  life  or  years  in  certain  counties,  not  affected  by  recording  act,. . . .  159 

IiBGACT,  various  kinds  of , 1 79 

specific, *    179 

demonstrative, 1 79 

residuary, 179 

general, 179 

property,  how  applied  to  payment  of, 179 

how  applied  to  payment  of  debts, 180 

to  kindred,  &c,  chargeable  only  after  others, 180 

abatement  in, 180 

specific,  title  passes  by, 180 

possession  of,  how  obtained, 180 

for  life,  inventory  to  be  given  of, 181 

of  income,  when  accrues, 181 

may  be  satisfied, v 183 

whendue, 183 

interest  on, 183 

LB9ATEB  for  life  must  make  inventory,  &c., 181 

liability  of,  for  testator's  debts, 1S3 

LEQiSgiTioN  not  to  be  restrained  by  injunction, 601 

LEGiTilg^CY  of  children,  how  affected  by  divorce  of  parents, 21,  24 

pr<i^umption  of, 81 

who^nay  dispute, 31 

Lender /or^e  retains  title  to  thing  lent, ^94 

^titled  to  increase  of  thing  lent, 294 

coi^ent  of,  necessary  to  loan  by  borrower, 294 

mu^  compensate  borrower  for  certain  expenses, 295 

^or  injuries  caused  by  concealed  vices  of  thing  lent,  ....  295 

i^r  loss  caused  by  compulsory  return  of  loan,  when, ....  205 

may  reqtire  return  of  loan  at  any  time, 295 

for  exchange  cali^ot  require  borrower  to  return  loan  before  time 

agreed  upon,  . . .  ^ 296 

of  money  may  not  taXe  usury 299 

on  usury  must  rt^tore  all  he  has  received, 299 

may  remit  usury, 299 

upon  bottomry  may  enforce  contract,  when, 511 

when  nothing  6ae  to, 512 

lien  of,  how  lost,., 513 

Set  Loan. 

Letter,  upon  hire,  must  secure  quiet  possession  to  hirer, 900 

remedies  of,  against  hirer  misusing  property, 301 
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may  tenninate  hiring,  when, 801 

of  real  property  must  put  it  in  proper  condition,  when, 802 

must  repair  it,  when, 802 

liable  to  hirer  for  certain  expenditures, 803 

acceptance  of  rent  by,  renews  lease,  when, 803 

of  personal  property  must  deliver  it  to  hirer, 805 

must  secure  hirer  in  quiet  enjoyment, 805 

must  put  it  into  proper  condition, 805 

must  repair  it,  when, 805 

must  bear  extraordinary  expenses, 805 

liable  to  hirer  for  certain  expenditures, 805 

See  Hiring. 

Letter  OF  CREDIT,  defined, 473 

may  be  addressed  to  whom, 474 

writer  of,  liable  to  whom, 474 

without  notice,  when, 475 

only  for  credit  duly  given, 475 

general,  defined, 474 

any  person  may  give  credit  under, 474 

several  persons  may  give  credit  under, 474 

special,  defined, 474 

when  deemed  continuing  guaranty,  474 

credit  given  must  agree  with  terms  of, 475 

See  Guaranty — Surety. 

Letters,  ownership  of  private, 181 

Liability,  indemnity  against,  effect  of, 446 

on  bottomry  bond,  cannot  be  personal, 612 

what,  may  be  provided  for  by  assignment  for  benefit  of  creditors,. . . .  609 

Libel,  definition  of, 10 

See  Privileged  publication. 

Library,  corporations  for,  may  be  formed, 119 

Lien,  defined, T 476 

accessory  to  some  obligation, 483 

general,  defined, 477 

special,  defined, 477 

what  contracts  are  subject  to  law  of, 477 

how  created, 478 

by  operation  of  law  does  not  exist  until  performance  due, 478 

may  be  created  upon  property  not  acquired, 478 

as  security  for  future  obligation, 478 

effect  of, 478 

cannot  transfer  title, 479 

does  not  imply  any  personal  obligation, 480 

confined  tooriginal  obligation, 480 

does  not  limit  creditor's  right  to  enforce  obligation  secured  thereby, . .  480 

holder  of,  not  entitled  to  compensation  for  trouble, 480 

may  pledge  its  subject  to  extent  of  lien, 501 

priority  of,  according  to  creation, 481 

mortgage  over  other, 481 

order  of  resort  incase  of, « 481 
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redemption  firom,  who  has  right  of, .'. « .  483 

when  inferior  lienor  has  right  of, 483 

howmade, 483 

cannot  be  restrained, 479 

•xtingnished,  how, 483 

by  sale  or  conversion  of  subject, 484 

not  by  lapse  of  time, 484 

not  by  partial  performance  of  obligation, 484 

by  restoration  of  subject  to  owner 484 

of  seller  of  real  property, 515 

how  waived, 516 

against  whom  valid, 516 

of  seller  of  personal  property, 516 

of  buyer  of  real  property, 516 

for  services  on  personal  property, 517 

of  factor, 517 

of  banker, 517 

of  shipmaster, 517 

of  mates  and  seamen, 518 

of  sheriffs  and  similar  officers, 519 

of  attorney, 519 

of  judgment, 519 

of  mechanic, 519 

upon  ships  for  debts, 519 

enforcement  of, 519 

stoppage  in  transit  as  mode  of, 521 

does  not  revoke  prior  will, 168 

for  freightage,  ship's  manager  cannot  give  up, 381 

of  partner  upon  partnership  property, 384 

on  what  mortgage  is, 489 

against  whom  mortgage  is, 4^ 

mortgage  on  property  adversely  held*has  precedence  over  what^ 490 

of  pledge  is  dependent  on  possession, 501 

damages  for  conversion  of  property  subject  to, 578 

debt  may  be  preferred  in  assignment  for  benefit  of  creditors, 609 

See  BoTTOMBY — Mortgaqb-^  Pledge — Respondentia — 
Stoppaoe  in  transit.     , 

LiBNOB  can  have  no  title  to  subject  of  lien, 479 

cannot  hold  property  for  other  claims, 480 

may  collect  debt  without  enforcing  lien, 480 

not  entitled  to  compensation  for  trouble,  &c, 480 

must  resort  to  funds,  in  what  order, 481 

inferior,  may  redeem, 483 

may  be  subrogated,  when, 482 

conversion  of  property  by,  extinguishes  lien, 484 

restoration  of  property  to  owner  by,  effect  of, 484 

may  pledge  to  extent  of  lien, 501 

Bee  Mobtoaoeb — Pledgee. 

Lighteb,  freight  may  be  delivered  on,  when, 881 

LlGHTB  to  be  kept  on  shipping, 113 


Digitized  by  VjOOQIC 


INDEX.  725 

Pag*. 

Ldotation  of  actions  for  divorce, 20,  23 

lien  not  extinguished  by, 484 

Limitation,  clear  and  distinct,  when  not  controlled  by  other  words, 142 

LiNSAL  w^jiRANTiBS  abolished, 148 

Liquidated  damages,  when  contract  may  fix,  for  its  breach, 254 

contract  stipolating  for,  may  be  specifically  enforced, 589 

Liquidation  of  partnership,  who  may  act  in, ; 894 

lowers  of  partner  acting  in, 894 

Litbrart  corporations  may  be  formed, 119 

may  take  property  for  certain  purposes, 128 

Liybry  of  seizin  abolished, 146 

Loan  for  use  defined, 293 

does  not  transfer  title, 294 

obligations  of  borrower  under, 294,  296 

of  lender  under, 295 

when  lender  may  terminate, 295 

duties  of  borrower  upon  termination  of, 295 

for  exchange,  defined, 296 

transfers  title, 296 

obligations  of  parties  to, 296 

of  money,  de&ned, 297 

payable  in  current  money, 297 

may  be  with  or  without  reward, 297 

reward  for,  called  interest, 297 

rate  of  interest  on,  presumed  annual, > 298 

what  allowed, 298 

state  or  corporation  may  pay  any, 298 

interest  on,  may  be  deducted  in  advance, 298 

usury  on,  may  be  recovered  back, 299 

usurious,  voidable, 299 

borrower  under,  need  not  repay, 299 

how  made  valid, * 299 

^            on  lawful  interest  not  made  void  by  subsequent  usury, 299 

without  interest  may  be  preferred  in  assignment  for  benefit  of  creditors,  609 

LoDOiNGS,  for  what  term  presumed  to  be  hired, 803 

rent  of,  when  payable, 804 

See  Landlord — Tenant — Hiring. 

Loss,  under  contract  of  insurance, 421 

insurer  liable  for  what, 421 

when  incurred  in  rescue  from  peril, 422 

when  caused  by  negligence, 422 

not  liable  for,  when  caused  by  peril  not  insured  against, 422 

when  caused  by  fraud  of  insured, 423 

notice  of; 428 

See  Notice  of  Loss. 

under  marine  insurance, 488 

may  be  total  or  partial, 488 

when  partial, 488 

total,  may  be  actual  or  constructive, 488 

actual,  defined, 488 
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total,  constmctiye,  defined 433 

actual,  when  presumed, 434 

notice  of  abandonment  not  necessary  on AM 

insurance  confined  to,  does  not  cover  constructive  loss,. .  435 

of  profits,  not  recoverable  without  abandonment  of  goods,  ....  434 

free  of  average,  defined, 434 

See  Insurance. 

Lost  or  de^royed  will  may  be  proved,  when, 166 

Luggage,  defined, 341 

common  carrier  of  persons  must  carry,  when,. 341 

must  carry,  how, 3^ 

liabUityof,  for,... 341 

must  deliver,  when, '. 343 

has  lien  upon,  for  fare, 343 

LxTKATics.    See  Persons  op  Unsound  Mind. 

Mail,  notice  of  dishonor  may  be  given  by, 540 

to  be  sent  by,  when, •  541 

excused,  when  there  is  no, 543 

Malice  presumed  in  respect  to  libel  and  slander, 9 

interest  may  be  given  in  case  of, , .  566 

exemplary  damages  may  be  given  in  case  of, 567 

Mantjfaciure,  agreement  to,  not  required  to  be  in  writing, 271 

implied  warranty  upon  sale  of, 277 

Manufacturing  companies  may  be  formed, 120 

Marine  insurance, 425 

See  Insurance. 

carrier, 827 

See  Carrier. 

Marriage,  contract  of, 13 

validity  of, 13 

not  subject  to  general  rules  of  contracts, 16 

definition  of, 13 

what  consent  is  necessary  to, 14 

consent  to,  how  proved, 14 

who  may  enter  into 14. 

incestuous,  defined, 14. 

when  void  for  want  of  consent, 14 

of  capacity, 14 

on  account  of  prior  marriage, 15 

between  Indians, 15 

eflTect  of  imprisonment  for  life  upon, 15 

authentication  of, 16 

by  whom  to  be  solemnized  for  purpose  of, 16 

mode  of  solemnization  of, 17 

duties  of  person  solemnizing, 17 

certificate  of, \J 

entry  of, 18 

is  evidence  of, 18 

how  dissolved, 22 

releases  from  parental  authority, 83 
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certain  restraints  upon,  void, 61,  256 

revokes  will,  when, 167,  168 

promise  in  consideration  of^  must  be  in  writing 24S 

contract  in  restraint  of,  when  void, 256 

promise  of,  by  what  rules  governed 16 

need  not  be  in  writing, 243 

damages  for  breach  of, 575 

See  Divorce — Husband  and  Wife. 

Married  woacAN,  obligations  of,  to  her  husband, 28 

may  contract  as  if  unmarried, 28 

right  of,  to  support, 28,  29 

abandoning  husband,  not  entitled  to  support, 80 

power  may  bo  vested  in, 101,  103 

how  executed  by, 97 

vested  in,  what  estate  may  be  created  under, 100 

grant  of  real  property  by,  must  be  acknowledged, 146 

acknowledgment  by,  how  made, 155 

grant  by,  effect  of, 156 

See  Husband  and  Wife — Widow. 

Marrt,  who  may, l4,  24 

who  may  not, 14, 15,  19 

Marshalino  assets,  order  of, 481,  604 

Masculine,  words  in,  include  feminine, 646 

Master  and  servant,  contract  of  apprenticeship  between, ^ 

relation  of;  in  general, 815 

mutual  right  of  protection  between, ^^ 

relation  of,  when  renewed, 316 

right  of,  to  protection  against  abduction,  &c.,  of  servant, 13 

may  discharge  servant,  when, 817 

See  Service. 

Mate,  defined, 823 

rights  and  obligations  of, 823 

lien  of, 518 

See  Seaman. 

Maturity  of  negotiable  instrument,  defined, • 586 

apparent,  defined, 536,  587 

Maxims  of  jurisprudence, * ^25 

Mayor  of  city  may  take  proof  or  acknowledgment,  when, 154 

duties  of,  in  taking  proof,  &c., 155,  156 

powers  of,  in  relation  to  apprentices, 46 

Measure  of  insurable  interest  in  property, 408 

of  indemnity  under  marine  insurance, » 449 

of  damages.    See  Damages. 

Mechanic's  Lien,  how  regulated, 519 

Mechanical  act  may  be  delegated, 874 

Menace,  defined, 227 

will  procured  by,  may  be  denied  probate, 168 

opnsent  to  contract  obtained  by,  voidable, 226,  257 

Merchantable,  Implied  warranty  that  goods  are, 276,  377 
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Messages,  carriage  of, 838,  S45 

See  Carrier. 

Mingling  funds,  eflfect  of, 353 

Mining  companies  may  be  fonned, 120 

Minor,  definition  of. 3 

custody  of , 4,  38 

powers  of, 4 

contracts  of, 4 

disaffirmance  of, 4,  5 

liable  for  wrongs, 6 

extent  of  liability  of, 6 

may  enforce  rights, 6 

wages  of,  may  be  paid  to,  when, 35 

allowance  may  be  made  out  of  fund  for  benefit  of, 64 

restraints  upon  marriage  of,  allowed, 61,  256 

See  Child — Parent  and  Child— Guardian  and  Ward. 

Misrepresentation,  trustee  may  not  benefit  by, 350 

partner  may  not  benefit  by, 884 

contract  obtained  by,  not  specifically  enforced, 591 

See  Fraud — Deceit — Repressntation. 

Mistake  in  will,  how  corrected, 176 

consent  given  by,  voidable 225,  226,  257 

may  be  of  fact  or  law, 232 

o£  fact,  defined, 288 

of  law,  defined 233 

of  foreign  law  is  mistake  of  fact, 234 

in  written  contract  not  to  be  followed, 246 

agieement  for  compensation  does  not  take  away  right  to  rescind  for, 

when, 258 

thing  obtained  through,  must  be  restored,  when, 264,  266 

held  in  t>ust, 840 

contract  m^de  through,  not  specifically  enforced, 591 

may  be  compensated  for,  when, 691 

in  written  contract  mKy  be  revised,  when, 594 

ground  for  rescis^n,  when, 596,  597 

Mixture  of  funds,  effect  of, 858 

Monet,  performance  in  respect  to,  called  payment, 206 

offer  to  pay,  how  to  be  naade, 213 

new  obligation  for  payment  of,  does  not  extinguish  old  obligation, . .  !^ 

exchange  of,  by  what  rules  governed, 282 

implied  warranty  on, 288 

loan  of, , 297 

See  Loan. 

loan  to  be  repaid  in  current, 297 

Moral  obligation,  how  far  a  good  consideration, 289 

MoRALii,  contract  contrary  to  good,  unlawful, 254 

Mortgage  in  general, 485 

defined, .^ 48g 

nature  of  lien  of, 437 

transfer  as  security,  deemed  a, 437 


Digitized  by  VjOOQIC 


INDEX.  729 

MoRTOAOE — Continued.  Page. 

bottomry  and  respondentia  not  governed  by  law  of, 487 

absolute  transfer  may  be  shown  to  be,  when, 487 

what  may  be  subject  to, 488 

power  of  sale  may  be  given  by, 488 

under,  is  a  trust, 488 

alien  upon  what, 489 

against  whom, 489 

on  property  adversely  held,  effect  of, 490 

does  not  entitle  mortgagee  to  possession, 490 

may  be  foreclosed, 490 

person  bound  by,  may  lot  impair  security, 491 

of  real  property,  how  created, 491 

does  not  bind  mortgagor  personally, 492 

who  must  satisfy,  after  succession  or  devise, 492 

record  of,  how  made, 153,  492 

effect  of, 492 

assignment  of, 493 

discharge  of, 493 

certificate  of  discharge  of, 493 

what  must  be  recorded  as, 492 

effect  of^  on  jwwer 103 

of  personal  property,  must  be  in  writing, 494 

may  be  foreclosed,  how, 494 

filing  of,  necessary, 494 

effect  of, 495 

mode  of, 495 

where, 495,  496 

renewal  of, 495 

duty  of  officers  concerning, 496,  497 

when  defects  in,  disregarded, 498 

negligence  of  officer  in,  not  to  prejudice, 498 

what  evidenc^of,  sufficient, 498 

provisions  concerning,  not  applicable  to  ships  in  certain 

cases, 498 

factor  has  not  authority  to  execute, 877 

See  LiEK. 

MoBTGAOBB,  insurance  by  mortgagor  for  benefit  of, 407 

effect  of  mortgagor's  acts  on, 407 

may  be  vested  with  power  of  sale, 488 

not  entitled  to  possession  of  property, 490 

may  acquire  possession  by  new  agreement, 490 

may  foreclose  right  of  redemption,  how, 490 

security  of,  not  to  be  impaired  by  person  subject  to  lien, 491 

of  personal  property  may  foreclose,  how, 494 

not  prejudiced  by  error  of  officer  in  filing, 498 

See  Lienor. 

MoRTGAOOB,  insurance  by,  payable  to  mortgagee, 407 

effect  of  acts  of,  on  insurance  for  benefit  of  mortgagee, 407 

property  held  adversely  to,  may  be  mortgaged, 488 

may  agree  to  change  of  possession, 490 

92 
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of  real  property  must  Bubscribe  mortgage,    491 

not  personally  bound  by  mortgage, 493. 

heir  of,  must  satisfy  mortgage, 493 

of  personal  property  must  subscribe  mortgage, 494 

Mother  of  legitimate  child,  rights  and  duties  of, 31 

of  illegitimate  child,  rights  and  duties  of, 33 

succeeds  to  its  property, 193 

property  of,  passes  to  child,  when 193 

See  Parent  and  Chiu> — Married  Wosian. 

MuLTiFLiciTT  of  sults  may  be  prevented  by  injunction, 600 

Municipal  corporation  may  take  property  for  certain  purposes, 133 

MUTUALITT  of  consent  essential  to  contract, 333 

defined, 234 

Name  of  corporation, 117 

must  be  stated  in  charter, 121 

superintendent  of  department  may  require  change  of, 123 

fictitious,  when  may  be  used, 895 

See  Fictitious  nasce. 

of  spedal  partnership  may  be,  what, 400 

notice  of  change  in,  to  be  filed, 403 

Navigation,  rules  of, 110 

Necessaries,  contracts  by  minors  or  persons  of  unsound  mind  for, 5 

furnished  to  wife,  husband  liable  for, 29 

furnished  to  child,  parent  liable  for, 83 

Nbolioence,  liability  for,  in  general 115,  206 

of  depositary  for,  how  limited, 287 

of  guest  excuses  innkeeper, 289 

hirer  must  repair  injuries  caused  by  his, 301 

liability  of  employer  for,  how  limited, 807,  308 

of  employee  for, 308,  809,  812 

of  carrier  for, 340,  344 

See  Carrier. 

person  claiming  under  ostensible  authority  must  be  free  fjrom 370 

of  agent,  principal  responsible  for,  when, 871 

of  insured  does  not  exonerate  insurer, 422 

of  officer  filing  mortgage  not  to  prejudice, 498 

Negotiable  instrument,  defined, 523 

must  be  for  unconditional  payment  of  money, 524 

payee  of,  must  be  ascertainable,  when, 524 

may  be  in  alternative, 524 

date,  seal,  &c.,  of, 534 

may  contain  pledge, 525 

must  not  contain  other  contract, 535 

may  bear  any  date, 525 

di£ferent  species  of, 525 

interpretation  of, 626 

as  to  time  of  payment, •  526 

as  to  place  of  payment, 526 

when  payable  to  order, 526 

to  fictitious  person, 627 
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when  issued  unindorsed,. 527 

when  and  fop  what  presumed  to  be  made, 527 

indonement  of,  defined 528 

how  to  bo  made, 529 

may  be  made  on  separate  paper,  when, 529 

general,  defined, 529 

how  made  special, 529 

special,  defined, 529 

how  may  destroy  negotiability, 529 

implied  warranty  of, 580 

before  delivery  to  payee,  eflfect  of, 530 

without  recourse,  effect  of, , 531 

^ves  privity  to  contract, 531 

party  making,  has  rights  of  guarantor 581 

for  accommodation,  rights  of  party  making, 531 

without  consideration,  when  binding, 582 

in  due  course,  defined, 532 

rights  conferred  by, 533 

of  instrument  blank, 533 

blanks  in,  may  be  filled  up,  when 533 

presentment  of,  for  payment,  not  necessary  to  charge  principal, 534 

how  made, 534 

apparent  maturity  of,  defined, 586 

surrender  of,  or  proof  of  loss,  &c.,  may  be  required  on  payment  of,  . .  587 

dishonor  of,  defined, 588 

notice  of,  by  whom  given, 538 

form  of, 539 

how  served, 540 

after  death  of  party  notified, 541 

at  what  time  given, 541 

agent  need  only  give  principal, 542 

time  allowed  party  receiving  to  give, 542 

takes  effect,  in  whose  favor, 548 

when  excused, t 548 

presentment  and  notice  of  dishonor  of,  when  excused, 543,  544 

how  waived, 545 

how  extinguished, 545 

how  revived  after  extinction, 546 

implied  warranty  on  sale  of, 278 

duties  of  agent  employed  to  collect, 318 

See  Bank  noies— Bill  of  Exchange — Certificate  of  Deposit — 
Cheques — Promissory  Notes. 

Neutral  papers,  warranty  of,  when  implied, 431 

Newspapers,  certain  reports  in,  privileged, *. .  12 

messages  for,  entitled  to  preference, 846 

publication  in.    See  Publication. 

Nominal  damages,  when  recoverable, 583 

Notary  public  may  take  acknowledgment  of  deeds,  &c,  when, 154 

may  not  take  proof  in  certain  cases, 156 

offer  of  performance  to  be  made  to,  when, 210 
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negotiable  instniment  mast  be  pTesented  to,  when, 535 

bill  of  exchange  payable  at  office  o^  when, 547 

must  be  presented  to,  when, 549 

must  be  protested  by,  when, 556 

protest,  how  made  by, 556 

making  protest  may  give  notice  thereof, 557 

Note,  promissory.    See  Pbom issory  Note — Negotiable  Ii^stbument. 

Notice,  defined, 643 

actual,  defined, 643 

constructive,  defined, 643 

who  deemed  to  have, 643 

&lse,  not  made  valid  by  subsequent  occurrence, 643 

to  quit,  how  given, 73 

of  intention  to  re-enter,  when  necessary, 74 

of  option  as  to  delivery  of  goods  sold  must  be  given, 274 

depositary  must  gifve,  of  adverse  claim  to  depositor, 285 

of  deposit,  to  real  owner, 285 

of  sale  of  property,  to  depositor, 287 

duties  of,  terminated  by 288 

of  loss  under  insurance,  must  be  ^ven, 423 

defects  in,  how  waived, 433 

delay  in,  how  waived, .^3 

innkeeper  may  limit  liis  liability  by, 290 

finder  must  give,  to  owner, 291 

tenant  must  give  landlord,  of  adverse  proceeding, 804 

hirer  of  real  property  may  repair  after, 308 

of  personal  property  may  repair  after, 895 

of  want  of  skill  in  employee,  effect  of, 810 

employee  must  give  employer,  of  receipts, 811 

of  death,  &c.,  of  employer  terminates  employment,  when, 813 

employment  terminated  by,  when, 314 

common  carrier  cannot  alter  liability  by, 340 

to  principal  or  agent,  when  deemed  notice  to  the  other, 869 

of  dissolution  of  partnership,  when  necessary, 893 

how  given, 893 

of  acceptance  of  guaranty,  when  necessary, 455 

to  guarantor  of  default  of  principal,  when  necessary, 459 

to  writer  of  letter  of  credit,  when  necessary, 475 

record  of  mortgage  of  real  property  operates  as, 492 

of  assignment  of  mortgage  operates  as, 493 

filing  of  mortgage  of  personal  property  operates  as, 495 

of  sale  of  thing  pledged  to  be  given, 506 

to  be  given  on  stoppage  in  transit, 521 

of  dishonor  to  be  given  to  indorser, 530 

by  whom  to  be  given, 538 

form  of, 589 

how  to  be  served, 540 

how  served  after  death  of  indorser,  &c., 541 

at  what  time  to  be  given, 541 

when  to  be  mailed, ^ 541 
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by  agent,  need  only  be  given  to  principal, 542 

by  party  charged  with  notice,  time  allowed  for, 542 

inures  to  benefit  of  other  parties, 543 

when  excused, 643,  544 

delay  in,  when  excused, 544 

may  be  waived, 644 

how  waived, 645 

acceptor  for  honor  entitled  to, 553 

acceptance  for  honor  does  not  excuse, 558 

of  acceptance  or  payment  for  honor  to  be  given, 558 

of  probable  extent  of  damages,  effect  of, 568 

of  intention  to  quit,  damages  for  holding  over  after, 578 

to  quit,  damages  for  holding  over  after, 578 

before  abatement  of  nuisance,  when  necessary, 624 

Novation,  defined, 219 

how  made, 220 

a  contract, 220 

what  operates  as,  in  respect  to  pecuniary  obligation, 220 

may  be  rescinded,  when, 221 

Nuisance,  defined, 621 

nothing  authorized  by  statute  to  be  deemed, 622 

liability  of  successive  owners  of, 622 

abatement  of,  does  not  prejudice  claim  for  damages 622 

public,  defined, 622 

not  legalized  by  lapse  of  time, 628 

remedies  against, 628 

indictment  against,  how  regulated, 628 

when  private  person  may  sue  upon, 628 

may  be  abated  by  whom  and  how, 628 

private,  defined, 622 

remedies  against, 624 

may  be  abated  by  whom  and  how, 624 

only  upon  notice,  when, 624 

penal  law  specifically  enforced  against, 58^ 

Nullity  of  marriage.    See  Divorce. 

Nuncupative  will  may  be  made,  when, 163 

by  wholk  made, 168 

how  made, < 164 

See  Will. 

Obedience  due  from  employee, 809 

from  factor, 818 

from  carrier, 881 

from  trustee, 856 

Object  of  contract,  defined, 237 

must  be  lawful,  possible,  and  ascertainable, 237 

impossibility  of,  defined, 287 

when  illegality,  &c.,  of,  renders  contract  void  in  whole, 237 

when  void  in  part, 238 

See  Contract. 

Objbctionb  to  offer  of  performance,  when  to  be  made, 214 


Digitized  by  VjOOQIC 


784  INDEX. 

QBLlOATioir  defined, 195 

how  created, 195 

interpretation  of, 1 96 

joint  or  several, 196 

joint,  when, • 197 

contribution  between  parties  to, 197 

how  enforced, 197 

conditional,  when, 198 

species  of, 198 

what  most  be  done  before  enforcing 199 

when  condition  of,  void, 200 

involving  forfeiture,  how  interpreted, 200 

See  Conditions. 

alternative, 200 

right  of  selection,  who  has,  under, 200 

how  lost, 200 

how  to  be  exercised, 201 

how  interpreted  when  one  alternative  void, 201 

transfer  of  burden  of, 201 

of  right  of, 202 

running  with  land, 203 

See  Covenants. 

extinction  of, 205 

by  performance, 205 

See  Performance. 

by  offer  of  performance, 209 

See  Offer  of  Perfor3£ance. 

by  prevention  of  performance,. .   215 

See  Prevention  of  Performance. 

by  accord  and  satisfaction, 818 

See  Accord. 

by  novation, 219 

See  Novation. 

by  release, 221 

See  Release. 

created  by  contract, 228 

See  Contract.  * 

imposed  by  law, 283 

to  abstain  from  injury, 263 

to  compensate  for  deceit, 263 

to  restore  thing  wrongfully  acquired, 264 

upon  demand, 266 

without  demand, 266 

to  compensate  for  negligence, , 266 

damages  for  breach  of, 575 

subject  of  ownership, 53 

how  far  a  good  consideration, 239 

implied  warranty  on  sale  of  written, 278 

not  implied  from  creation  of  lien, •  480 

■ecored  by  lien  may  be  otherwise  enforced, 480 
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spedfic  performance  of^ 586 

See  Specific  perpormance—Agbnct—Cakriage— Deposit— Ex- 
change — (JuARANTT — HramG — Indemnity —  Insurance — Lien 
— Loan — Negotiable  Instrument — Partnership — Service — 
Trust. 

Occupancy,  title  acquired  by, 188 

Occupation  of  real  property,  damages  for  wrongful, 676,  578 

Offer  to  contract,  how  to  be  accepted, 234,  235 

may  be  revoked,  when, 236 

how, 236 

of  guaranty  not  binding  until  accepted  and  notice  given, 455 

Offer  of  performance  extinguishes  obligation, , 209 

for  pajrment  of  money,  when, . .  213 

partial,  of  no  effect, 209 

to  be  made,  by  whom, 209 

to  whom, 210 

where, 210 

when, 21 1  ^ 

with  compensation  for  delay, 211 

to  be  made  in  good  faith, 212 

to  be  unconditional, 212 

except  as  to  certain  things, 218 

party  making,  must  be  able  to  perform, 212 

receipt  may  be  required  upon, 213 

objections  to  mode  of,  when  waived, 214 

thing  offered  upon,  need  not  be  produced, 213 

must  be  kept  separate, 218 

title  to,  vests  in  creditor 214 

how  to  be  kept  by  debtor, 215 

•    cflfect  of,  on  accessories  of  obligation, 215 

of  conditions  concurrent,  necessary,  when, 199 

excused,  when, 199 

by  any  person,  exonerates  surety, 469 

ability  and  willingness,  when  equivalent  to, 534 

Office,  lawful  exercise  of,  not  to  be  restrained  by  injunction, 601 

Officer,  negligence  of,  not  to  prejudice  mortgagee, 498 

lien  of ,  .*. 519 

not  to  be  restrained  from  exercising  office, 601 

of  the  poor,  powers  and  duties  of  concerning  apprentices, 45-49 

Official  seal,  how  affixed, 244 

negligence  not  to  prejudice  mortgagee, 498 

Open  policy  of  insurance.    See  Policy. 

Operative,  contract  to  be  interpreted  so  as  to  make  it, 247 

OppitESSioN  avoids  contract,  when, 226,  231 

interest  may  be  given  in  case  of, 666 

exemplary  damages  may  be  given  in  case  of, 567 

Oppressive  contract  not  to  be  specifically  enforced, 591,  598 

Option,  as  to  place  of  offering  performance,  debtor  has, 210 

as  to  delivery,  notice  of  exercise  of,  must  be  given, 274 

how  waived, 274 
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Oral,  transfer  may  be,  when, 1 40 

will  may  be,  when, 163,  1 W 

declarations  cannot  modify  written  will, 171,  176 

what  contracts  may  be, 243 

negotiations  superseded  by  writing, 244 

declarations  of  auctioneer  cannot  modify  written  conditions  of  sale,  .  2^ 

Ostensible  agency, S63 

See  Agency. 

authority, 86$ 

See  Authority — Agent. 

OvER-iNSURANCB,  retum  of  premium  on,  how  made, 430,  421 

Owner,  who  is, 58 

all  property  has  an, 55 

who  may  be, • . . . .  55 

the  state  is,  of  what, 55 

rights  of, 64 

of  thing  owns  its  products,  &c., 64 

of  future  estate  may  use  easements,  when 77 

of  estate  in  dominant  tenement  may  enforce  easement, 77 

of  servient  tenement  may  recover  land  subject  to  easement, 77 

of  real  property,  rights  of, 79 

in  water, 79 

as  to  boundaries, 83 

entitled  to  everything  beneath  or  above, 83 

to  lateral  and  subjacent  support, 83 

to  trees, 8S 

obligations  of  coterminous 84 

of  life  estate  in  real  property  may  use  it,  how, 80 

duties  of, 83 

pledge  by  apparent,  when  valid, 501 

Owners,  joint,  defined, 57 

in  common,  defined, 57 

in  partnership,  defined, 57 

joint  or  common,  &c.,  transfer  between,  does  not  avoid  insurance,  . . .  409 

OWNERSHIF,  defined 53 

what  may  be  the  subject  of, 58 

wild  animals  may  be  subjects  of,  when, 58 

modifications  of, 56 

may  be  absolute  or  qualified, 56 

absolute,  defined, 56 

qualified,  defined, 57 

several,  defined, 57 

joint,  defined, 67 

in  partnership,  defined, 57 

in  common,  defined, 67 

termination  of, 65 

See  Estate — Interest — Property. 

Paper,  defined, 644 

Pardon  does  not  restore  convicts  to  rights  of  marriage,  &c, 15 

Parent,  child  protected  against  abduction  of, 13 
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PABmrr  aicd  child,  by  birth, 80 

when  relationship  of,  legitimate, 81 

rights  and  duties  of, 81 

not  liable  for  each  other's  acts, 85 

saccession  of,  to  each  other's  property, 185-188 

by  adoption, 86 

contract  of  either  avoided  by  doress  or  menace  of  the  other,  when,  226,  227 

marriages  between,  forbidden, 14 

Parks,  corporations  for  maintenance  of,  may  be  formed, 110 

Partial  performance,  effect  of, 206 

oflfer  of,  has  no  effect, 209 

makes  oral  contract  of  sale  valid,  when, 270,  271 

Parties  to  marriage,  who  may  be, 14 

to  contract,  who  may  be, 224 

must  be  capable  of  identification, 224 

third  person's  rights  against, 224 

to  insurance,  who  may  be, 406,  407 

Farther,  who  is, 881 

part  owner  of  ship  is  not, 882 

can  only  be  admitted  by  unanimous  consent, 882 

interest  of,  in  partnership  property, 883 

share  of,  in  profits  and  property, 888 

may  require  partnership  property  to  be  applied  to  debts, 884 

lien  of,  upon  partnership  property 884 

relation  of,  confidential, 884 

is  a  trustee, 884 

obligations  of,  as  trustee, 884 

must  act  in  best  of  faith  with  copartner, 884 

must  not  take  advantage  of  copartner, 884 

must  account  to  the  firm, 885 

entitled  to  compensation  for  expenses, 385 

not  for  services, 385 

may  renounce  partnership,  how, 385 

effect  of  renunciation  by, 886 

who  liable  as 890 

general^  authority  of, 886 

to  bind  minority  of  copartners, 387 

as  agent  for  the  firm, 387 

to  act  under  seal, 387 

to  make  general  assignment,  when, 887 

to  dispose  of  good  will,  when, 387 

of  whole  property,  when, 888 

confined  to  acts  in  good  faith, 389 

in  liquidation, 894 

profits  made  by,  belong  to  firm,  when, 389 

may  not  engage  in  separate  business,  when, 389 

may  engage  in  separate  business,  when, 399 

may  be  required  to  account  for  separate  business,  when, 390 

liablUtyof, ! 890 

joint  with  copartner, «  890 

93 
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for  acts  of  oopartner, 890 

continues  after  dissolution,  when, .393 

may  dissolve  partnership,  when, 391,  392 

entitled  to  judgment  of  dissolution,  when, 392 

notice  of  withdrawal  of,  when  sufficient, 393 

may  act  in  liquidation,  when, 394 

in  what  manner, 394 

in  special  partnership,  has  sole  authority, 400 

may  sue,  &c.,  without  special  partner, 401 

liabiUty  of, 403 

jpeooZ,  authority  of; 400 

may  investigate  and  advise, 400 

may  lend  to  or  for  firm, 400 

claims  o^  on  firm,  are  subordinate, 400 

not  necessary  party  to  actions  by  or  against  firm, 401 

may  not  withdraw  capital, 401 

must  restore  capital  withdrawn, 401 

may  receive  interest  and  profits, 401 

liability  of, 40S 

of  contribution  of, 403 

as  general  partner, 403 

new,  how  admitted, 403 

may  sell  interest, 404 

may  quit  partnership,  how, 404 

transfer  from  one  to  another,  does  not  avoid  insurance, 409 

insurance  by,  when  applicable  to  partnership  interest, 416 

See  Pabtnbrship. 

Pabtnershif,  defined, 881 

interest,  defined, 57 

joint  use  of  ship  does  not  create, 383 

how  formed, ; 383 

property,  defined, 383 

interest  of  partners  in, 383 

to  be  applied  to  partnership  debts, 384 

what  presumed  to  be, 884 

how  passes  by  succession, 189 

profits  and  losses,  how  divided, 383 

obligations  of  parties  to, 384 

to  act  in  good  faith, 384 

to  account, 385 

to  serve  without  compensation, 885 

renunciation  of, 885 

effect  of, 385.  886 

general,  defined, 386 

bound  by  decision  of  majority, 387 

each  partner  agent  for, 887 

authority  of  partners  in, 887 

acts  in  bad  faith  do  not  bind, 389 

obligations  of  parties  to, 889 

profits  of  partners  belong  to, 889 
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IMurtner  in,  may  not  engage  in  certain  boBinees, 880 

mi^y  engage  in  other  business, 890 

must  account  for  certain  profits, 890 

liability  of, 890 

of  one  held  out  as, 890 

who  liable  as, 890 

duration  of, 391 

how  dissolved, 891 

partner  may  withdraw  from,  at  any  time, 892 

entitled  to  dissolution,  when, 892 

notice  of  dissolution  of, 893 

change  of  name,  when  sufficient, 893 

powers  of  partners  after  dissolution  of, 894 

liquidation  of, 894 

who  may  act  in, 894 

who  may  not  act  in, 894 

powers  of  partner  acting  in, 894 

name  of,  what  may  be  used  as, 895 

foreign,  may  be  used, 895 

certificates  to  be  filed  on  use  of, 895,  896 

$pee%al,  how  formed, 897 

of  whom  composed, 897 

certificate  of,  to  be  made, < .  897 

to  be  acknowledged, 898 

to  be  filed, 898 

transcript  of,  to  be  filed, 898 

to  be  published, 899 

affidavit  of  payment  of  capital  of,  required, 893 

renewal,  &c.,  of,  to  be  certified,  recorded,  &c., 899 

in  what  name  to  be  conducted, 400 

who  may  transact  business  of, 400 

special  partner  in,  may  investigate  and  advise, 400 

may  lend  to,  and  recover  from, 400 

must  not  withdraw  capital  from, 401 

may  receive  profits  from, 401 

general  partners  in,  may  sue  and  be  sued  alone, 401 

transfers  of,  with  intent  to  prefer  creditors,  void, 401 

liability  of  general  partners  in, 402 

of  special  partners  in, 402 

who  may  not  question  existence  of, 408 

how  made  general, 408 

admission  of  new  partners  into, 403 

by  purchase, 404 

dissolution  of, 404 

partners  may  agree  not  to  carry  on  business  in  the  same  town  after 

dissolution  of, 256 

Passenger  entitled  to  reasonable  accommodations, 829 

accepting  ticket,  how  far  bound  thereby, 840 

luggage  of, 841 

SeeLuGOAaB,  . 


Digitized  by  VjOOQIC 


740  INDEX. 

Pabsxngsb  ^  Continued,  Pkfv. 

entitled  to  a  seat, 348 

must  conform  to  rules  of  carrier, 342 

may  be  ejected  for  non-payment  of  &re, 3^ 

PA8TUBE,  right  of,  may  be  held  as  easement, .^ 74 

Pathbnt  defined, 206 

application  of  general, 206 

of  less  than  liquidated  debt  when  due,  not  satisfaction, 219 

acceptance  of  new  obligation  in,  effect  of, 220 

time  allowed  for, 253 

to  agent,  when  sufficient, 870 

when  necessary  to  claim  on  indemnity, 446 

of  negotiable  instrument,  may  be  made  to  whom, 545 

for  honor  may  be  made,  when, 558 

howmade, 553 

must  be  accepted, 553 

how  made  in  case  of  foreign  bill, 557 

See  Perfobmance — Offer  of  perfobma^ce. 

Penal  bonds,  &c.,  valid  except  as  to  penal  clauses, 254 

damages,  in  what  cases  allowed, 578 

law,  specific  relief  not  granted  to  enforce, 583 

Penalty  imposed  by  contract,  void, 254 

surety  not  liable  beyond, 468 

specific  relief  not  granted  to  enforce, 583 

contract  with,  may  be  specifically  enforced, 589 

PSBFOBMANCE  of  obligation  extinguishes  it, 205 

by  one  joint  debtor  extinguishes  liability  of  all, 2(^ 

to  one  joint  creditor  sufficient, 2(^ 

in  mode  directed  by  creditor,  sufficient, 206 

effect  of  partial, 206 

when  called  payment, 20({ 

application  of  general, 206 

of  condition  precedent,  necessary,  when, 199 

when  excused, 199 

offer  of, 209 

See  Offer  of  Performance. 

prevention  of, 215 

See  Prevention  of  Performance. 

what  time  is  allowed  for, 211,  252 

of  principal  obligation  exonerates  surety, 469 

partial,  does  not  extinguish  lien, 484 

specific, 586 

See  Specific  Performance. 

Perils  insured  against,  what  may  be, 406 

effect  of  remoteness  and  proximateness  of, 421 

insurer  liable  for  loss  incurred  in  rescue  from, 422 

excepted  in  insurance,  effect  of  loss  by, 422 

caused  by  fraud,  insurer  not  liable  for, 4SSi 

by  negligence,  insurer  liable  for, 423 

See  Insurance. 

of  the  sea,  defined, 844 
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Pbbsonal  property,  defined, 54 

hy  wh&t  law  governed, 107 

future  interests  in,  how  protected, 107 

accession  to, 186 

See  Accession. 

transfer  of, 148 

See  Transfer. 

bequest  of, 161 

See  Will. 

real  property,  wlien  deemed, 175 

mortgage  of, 493 

See  Mortgage. 

pledge  0^ 489 

See  Pledge. 
remedies  concerning.    See  Damages— Specific  relief. 
See  Property — Corporation— Good- will— Product  of  the 
Mind  —  Shipping — Trade-hark. 

Personal  relations, 18 

See  Marriage— Parent  and  Child— Guardl^ln  and  Ward— 
Master  and  Servant. 

Personal  reprbsentatiyb,  defined, 185 

property  of  intestate  passes  to, 185 

must  deliver  certain  property  to  widow,  &c, 185 

to  distribute  property,  how, 186 

possesion  of  legacy  obtainable  only  fh>m, 180 

may  be  authorized  to  sell  property  disposed  of  by  will, 180 

notice  of  dishonor  to  be  given  to,  when, 541 

See  Executor — Succession- Will. 

Personal  rights,  defined  and  regulated, 0 

Persons,  general  provisions  concerning, 8 

meaning  of  the  word, 644 

Persons  of  unsound  mind,  definition  of, 4 

custody  of,  how  regulated, 4,  89,  40,  44 

contracts  of, 5,  6 

wills  of, 6,  163 

liability  of,  for  wrongs, 6 

marriage  of,  may  be  annulled, 20,  21 

Pew,  may  be  held  as  easement, 75 

as  servitude, 76 

Pilot,  shipmaster  must  take,  when, 820 

liable  for  negligence  of,  when, 880 

Place  of  performance,  defined, 210 

where  goods  sold  must  be  delivered, 274 

option  as  to, 274 

notice  of  option  as  to, 274 

where  thing  deposited  must  be  delivered, 285 

of  payment  need  not  be  stated  in  negotiable  instrument, 524 

at  which  negotiable  instrument  must  be  presented, 585,  549,  554 

at  which  bill  of  excliange  is  payable, 547,  564 

at  which  protest  must  be  made, 55ft 
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Pledge,  defined, 500 

wliat  to  be  deemed, 487,  501 

lien  of,  dependent  on  possession, 501 

covers  increase  of  property, 601 

lienor  may,  to  extent  of  lien, 501 

factor  may  not, 377 

when  valid  against  real  owner, 501 

lender  defined, ►  505 

may  withdraw,  when, 505 

holder  defined, .' 505 

obligations  of, * 505 

fiirther,  when  may  be  required, 506 

sale  of,  may  be  made,  when, 506 

not  until  demand  made, 506 

notice  of  time  and  place  of,  necessary, 506 

when  may  be  waived, 507 

demand  beforej  may  be  waived,  how, 507 

pledgor  may  compel, 507 

evidences  of  debt  onder, 507 

pledgor  entitled  to  surplus  at, 506 

what  pledgee  may  retain  fipom, 608 

when  pledgee  may  purchase  at, 508 

foreclosure  of, 506 

See  Lien. 

may  be  contained  in  negotiable  instrument, 535 

Pledgee  must  have  possession, 501 

may  commit  possession  to  pledgeholder, 501,  505 

liable  as  depositary  for  reward, -. 505 

may  require  further  pledge,  when, 506 

may  sell  thing  pledged,  when, 506 

how, 607 

must  not  sell  evidences  of  debt, 507 

must  demand  performance  before  sale, 506 

must  give  notice  of  sale, 506 

may  retain  what,  out  of  proceeds  of  sale, 50S 

must  pay  surplus  to  pledgor, 508 

cannot  purchase,  except  from  pledgor, 508 

may  foreclose  right  of  redemption,  how, 508 

may  be  authorized  by  court  to  purchase, 508 

Pledgeholdeb,  defined, 505 

must  enforce  all  rights  of  pledgee, 505 

for  reward  cannot  exonerate  himself, 505 

liable  as  depositary  for  reward, 505 

gratuitous,  may  exonerate  himself,  how, 505 

liable  as  gratuitous  depositary,. 506 

can  purchase  from  pledgor  only, -.  508 

Pledgob  must  deliver  possession, 501 

for  benefit  of  third  person,  rights  of, 505 

cannot  withdraw  pledge,  when, 505 

must  make  further  pledg(%  when, 506 
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entitled  to  demand  before  sale, 606 

to  notice  of  sale, 506 

waiver  of  demand  by, 607 

of  notice  by, 607 

may  require  sale  of  thing  pledged, 607 

surplus  proceeds  of  sale  to  be  paid  to, 608 

thing  pledged  can  be  purchased  by  pledgee,  &c.,  only  from, 608 

PoLiCT  OF  INSURANCE  in  general, 414 

defined,  415 

must  specify  what, 415 

interest  of  person  specified  in,  alone  covered, 415 

of  principal,  how  may  be  covered  by, 415 

of  joint  owners,  &c.,  how  may  be  covered  by, 416 

who  can  claim  benefit  of  general  description  in, 416 

may  be  made  for  benefit  of  successive  owners, 416 

transfer  df  thing  insured  does  ft)t  transfer, 416 

suspends, 416 

open,  defined, 416 

valued,  defined, 417 

running,  defined,..'.*. 417 

effect  of  receipt  in, 417 

agreement  not  to  transfer  claim  under,  after  loss,  void, 417 

express  warranty  must  be  in, 418 

positive  statement  in,  is  a  warranty,  418 

when  avoided  by  breach  of  warranty 419 

See   Insurakce. 

Poor  officers.    See  Officer  —  Superintendent. 

Possession  of  real  property,  when  may  be  recovered, 684 

of  personal  property,  how  recovered, 684 

change  of,  not  necessary  to  mortgage, 486 

necessary  to  pledge, 601 

mortgagee  not  entitled  to,  by  virtue  of  mortgage, 490 

may  acquire,  how, 490 

Possible,  object  of  contract  must  be, 237 

what  is  deemed, '. 237 

Possibility,  mere,  cannot  be  transferred, 189 

defined,  237 

Posthumous  child,  when  entitled  to  take  property, 69 

birth  of,  defeats  certain  future  interests, 65 

Post-office,  notice  of  dishonor  may  be  served  through, 640 

when  to  be  put  into, 641 

communication  by,  want  of,  excuses  notice, 643 

Power  cannot  be  delegated  by  minor 4 

by  persons  of  unsound  mind, 6 

of  sale,  may  be  given  by  mortgage, 488 

under  mortgage,  how  executed, 488 

Power,  in  relation  to  real  property, 93 

defined, 94 

grantor  of,  defined, 49 

grantee  of,  defined, 94 
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general 94^ 

special, 94 

beneficial, 94 

in  trust, 9o 

general, , 9o 

special, 95 

wlio  can  grant, 95 

who  may  hold, 93 

how  granted, 95 

may  be  reserved  by  grantor  of  estate, 96 

irrevocable, 96 

lien  upon  property, 96 

given  by  mortgage,  part  of  security, 96 

beneficial,  passes  to  insolvent's  assignees,  tc, 96 

execution  of,  by  whom, 97 

how  made, ^ 97 

by  devise, 98 

when  not  by  will 96 

when  grantor's  directions  concerning,  impracticable, 98 

may  be  disregarded, 98 

must  be  followed, 98 

consent  of  third  persons  to,  how  given, 99 

how  far  necessary, 99 

may  be  compelled,  when, 104,  105,  106 

instrument  in,  need  not  recite  ix)wer, 105 

may  bo  recorded 100 

suspension  of  alienation  by,  how  computed, 100 

what  estate  may  be  given  by, '  100 

how  affected  by  fraud, 101 

exceseiye  disposition  by  virtue  of,  void  only  as  to  excess, 100 

married  women  may  be  vested  with, 101,  103 

vested  with,  may  act  as  if  unmarried, ^. . .  100 

absolute,  unaccompanied  by  trust,  gives  estate  in  fee,  when, 101,  103 

when  deemed  absolute, 103 

to  life  owner,  to  make  leases,  may  be  granted, 103 

cannot  be  separated  from  estate, 103 

how  extinguished, 103 

bound  by  mortgage, 103 

special  and  beneficial,  may  be  reached  by  creditors, 104 

beneficial,  not  enumerated,  void, 104 

in  trust,  is  imperative, 104 

shares  of  beneficiaries  under, 105 

execution  of,  after  death  of  trustee, 105 

when  devolves  upon  supreme  court, 105 

may  be  adjudged  in  favor  of  creditors, 105 

defective,  may  be  remedied, 106 

certain  provisions  applicable  to, 106 

P&SinxTM  of  insurance, 410 

when  earned, , 419 

return  of,  when  must  be  made, 419,  420 


Digitized  by  VjOOQIC 


INDEX.  745 

PBmauH  —  Continued.  Pa^. 

when  need  not  be  made, ^0 

in  case  of  fraud, 420 

in  case  of  over-insurance, 420 

oontribution  to, 420 

by  simultaneous  insurers, 420 

by  successive  insurers, 421 

rate  of,  must  be  specified  in  policy, 415 

Prescription,  title  acquired  by, 134 

Power  of  attorney  not  affected  by  provisions  concerning  powers, 98 

gratuitous  employee  under,  must  act, 809 

Precedent,  condition.    See  Condition. 

Preference,  common  carrier  must  not  give,  except  to  government, 889 

to  be  given  by  common  carrier  of  messages,  when, 846 

in  assignment  far  benefit  of  creditors,  what  may  be  given, 609,  610 

must  be  absolute, 610 

Presentment  of  negotiable  instrument  for  payment, 634 

to  principal  debtor,  not  necessary  to  charge, 534 

to  be  made,  how, 584 

by  whom, . ; 534 

to  whom, 535 

where, 535 

when, 535 

apparent  maturity  for  purpose  of, 586 

when  excused, 543,  544 

delay  in,  when  excused, 544 

when  waived, 545 

y  biU  of  exchange  for  acceptance, 548 

of  one  of  a  set,  sufficient, 547 

may  be  made,  when, 548 

to  be  made,  how, 548 

by  whom, 549 

to  whom, 540 

where, 549 

when, 549 

to  one  of  joint  drawees,  sufficient, 549 

to  drawee  in  case  of  need,  necessary, 549 

within  what  time  necessary  to  charge  drawer,  &c., 549 

how  excused, 554 

delay  in,  how  excused, 555 

for  payment, 558 

where  to  be  made, 554 

effect  of  delay  in, 554 

how  excused, 555 

of  promissory  note,  effect  of  delay  in, 560 

of  cheque,  effect  of  delay  in, 560 

S;^e  Bill  of  Exchange— Negotiable  Instrument. 

Pressure,  trustee  may  not  use, 850 

partner  may  not  use 884 

Presumption,  that  certificate  of  marriage  is  true, 18 

that  age  of  apprentice  is  truly  stated  in  indenture^ • 46 

94 
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tkat  grant  was  delivered  at  its  date, 140 

that  gift  is  made  in  view  of  death, 151 

that  right  or  obligation  is  joint, 197 

that  creditor's  retention  of  part  performance  is  not  volontaiy, 200 

that  sealed  contract  was  made  for  consideration, 244 

as  to  origin  of  uncertainty  in  contract, 251 

of  extent  of  damages  may  be  agreed  upon,  when, 254 

that  depositary  is  in  fault  in  certain  cases, 287 

as  to  term  for  which  real  property  is  hired, 803 

that  hiring  of  real  property  is  renewed, 303 

that  certificate  of  master,  &c.,  in  favor  of  sailor,  is  true, 824 

that  managing  owner  of  ship  has  no  compensation, 326 

that  transactions  between  trustee  and  beneficiary  are  affected  by 

undue  influence, 853 

that  representation  in  insurance  refers  to  time  of  completion  of  con- 
tract,    413 

that  person  insured  has  knowledge  of  prior  loss, 428 

that  signature  to  negotiable  instrument  is  for  value,  &c., G27 

that  bill  of  exchange  is  dishonored,  when, 536 

as  to  damage  caused  by  conversion  of  personal  property, 576 

as  to  adequacy  of  damages  as  relief, 588 

in  revising  contract,  that  parties  intended  a  fair  agreement, 595 

that  certain  transfers,  without  change  of  possession,  are  fraudulent, .  605 

of  fraud,  how  repelled, 605 

See  Evidence. 

Pbbyention  of  ferformance,  when  an  excuse, 215 

rights  of  debtor  in  case  of, 217 

of  reduction  of  contract  to  writing,  effect  of, 242 

Pbbventive  relief  to  be  given  only  in  special  cases, 564, 583 

how  given, 583 

In  general, 699 

See  Ii^JUNCTioN. 

Price,  defined, 268 

when  to  be  paid, 280 

of  real  property,  priority  of  mortgage  for, 481 

lien  for, 515 

of  personal  property,  lien  for, 516 

Principal  does  not  follow  incident, 143,  638 

incident  follows, 143,  638 

(in  agency)  and  agent,  defined, 362 

relations  of, 3© 

may  authorize  agent  to  do  what, 364 

agent  cannot  have  authority  to  de&aud, 364 

consideration  not  necessary  to  bind, 364 

must  have  power  to  do  act  ratified, 365 

authority  conferred  by, 366 

may  be  disobeyed,  when, 367 

represented  by  agent,  for  what  purposes, 369 

bound  by  incomplete  execution  of  authority,  when, 369 

deemed  to  have  notice  of  what, 369 
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bound  by  act  in  excess  of  authority,  how  far, 870 

under  ostensible  authority,  when, 870 

under  seal  as  if  not  under  seal, 871 

exonerated  by  payment  to  agent,  when, 870 

claim  against  agent  may  be  set  off  against,  when, 870 

responsible  for  wrongs  of  agent,  when, 871 

agent  when  responsible  as, 872 

most  not  deliver  to,  when, 878 

has  no  connection  with  sub-agent,  when, 874 

represented  by  sub-agent,  when,. 874 

agency  may  be  revoked  by,  when, 875 

(t/i  guaranty)  consent  of,  not  necessary  to  guaranty,. 449 

removal  of,  when  equivalent  to  insolvency, 458 

liability  of  guarantor  on  default  of, 459 

notice  to  guarantor  of  default  of,  when  necessary, 459 

*  obligation  of  guarantor  cannot  exceed  that  of, 459 

guarantor  liable  notwithstanding  disability  of, 459 

guaranty  for  successive  liabilities  of, 460 

guarantor  exonerated  by  certain  dealings  of  creditor  with,. . . .  461 

not  exonerated  by  delay  in  proceeding  against, 466 

by  discharge  of,  by  act  of  law, 466 

indemnified  by,  liable  to  extent  of  indemnity, 466 

(Ml  Buretyship)  apparent,  may  show  that  he  is  surety, 467 

surety  may  require  creditor  to  proceed  against, 470 

may  compel,  to  perform  obligation, 471 

may  enforce  creditor's  remedies  against, 473 

entitled  to  application  of  property  of,  to  discharge  of 

obligation, 478 

must  reimburse  surety, 471 

See  Agency— (iUARANTY— Suretyship. 

Pbinted  parts  of  contract  inferior  to  written  parts, 250 

Printdjo  companies  may  be  formed, 120 

Prioritt  of  liens, 481 

to  be  according  to  date, 481 

mortgage  for  price  of  land  has, 481 

lien  upon  single  fund  has,  over  lien  upon  several  funds, 481 

of  different  employments, 812 

of  surety's  property  over  principal's, 478 

of  bottomry  liens, 613 

Private  party,  grant  interpreted  against, 143 

contract  interpreted  against, 251 

Privilbged  co3kiMUNiCATioN,  definition  of, 11 

Privileoed  publication,  definition  of, 11 

Proceeding,  judicial,  when  not  to  be  restrained  by  injunction, 600,  601 

Product  op  the  mind,  how  far  subject  of  ownership, 180 

shares  of  joint  owners  of, 180 

may  be  transferred, 181 

exclusive  right  to,  lost  by  publication, 181 

rights  of  second  author  of, 181 

Production  of  thing  ofifered  by  way  of  performance,  not  neoessary, 218 
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Pbofit  and  loos,  shftres  of  partners  in 883 

made  by  partner  belongs  to  firm,  when, 389 

special  partner  may  draw  his  share  of, 401 

Profits,  who  has  insurable  interest  in, 427 

measure  of  indemnity  for  loss  of, 440 

loss  of,  when  presumed, 440 

See  Insttrance. 

PROMISB,  false,  when  fraudulent, 228,  264 

of  marriage, 16 

damages  for  breach  of, 575 

to  answer  for  third  person, 449 

to  accept  bill,  when  equivalent  to  acceptance, 551 

See  Fraud. 

PROMIBSORT  NoTB,defined, 559 

instrument  in  form  of  bill  of  exchange,  when  deemed, 559 

certain  prorisions  applicable  to, 559 

eflfect  of  delay  in  presentment  of, 560 

See  Nbootiablb  Iitstrument. 

Proof  of  instruments  for  record, 154 

by  whom  taken, 154 

by  whom  made, 156 

officer  must  know  person  making, 156 

where  witnesses  are  dead,  who  may  take, 156 

how  made, 156 

certificate  of; 156 

certificate  to  accompany, 157 

of  loss  under  insurance,  how  to  be  given, 433 

objections  to,  how  waived 423 

of  loss  of  negotiable  instrument  must  be  given,  when, 587 

See  Evidence. 

Propertt  in  general, 51 

nature  of, 58 

ownership  in, 68 

in  what  may  exist, 53 

modifications  of, 56 

conditions  of, 61 

termination  of, 65 

real,  what, 54 

I>ersonal,  what, 54 

always  has  an  owner, 55 

what  owned  by  the  state, 55 

who  may  hold, 55 

interests  in, 56 

absolute, 56 

qualified, 57 

several, 57 

joint, 57 

partnership, 57 

common, 57 

present, 68 
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future • 58 

perpetual, 58 

limited, 58 

vested, 69 

contingent, 59 

may  be  alternative, 69 

not  void  because  improbable, 59 

future,  rights  of  posthumous  children  in, 59 

pass  by  transfer,  &c., 60 

may  be  released, 60 

how  defeated, 65 

none  except  those  mentioned, 60 

conditional, 61 

restraints  upon  alienation  of, 63 

accumulations  of  income  of, 63 

See  Accumulation. 

rights  of  owners  of, 64 

who  entitled  to  income  of,  in  certain  cases, .64 

ownership  of,  how  terminated, 65 

real  or  immovable, 67 

See  Real  Pbopebty— Estates— Servitudes— Uses  and 
Trusts — Powers. 

personal  or  movable, 107 

See  Personal  Property  —  Thing  in  Action  —  Shipping — 
CJoRPORATioNs- Stock— Products  op  the  mind— Trade- 
MARKS — Good-will — Letters. 

acquisition  of, 183 

by  occupancy, 133 

amounting  to  prescription, 134 

by  accession, 184 

See  Accession. 

by  transfer, 138 

See  Transfer- Grant. 

by  wiU, 161 

See  Will. 

by  succession, 183 

See  Succession. 

sale  of, 267 

See  Sale. 

exchange  of, 228 

See  Exchange. 

deposit  of, 283 

See  Deposit. 

loan  of, 293 

See  Loan. 

hiring  of, 800 

See  Hiring. 

carriage  of, 880 

See  Cabbiagb. 
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iiiBuiaiice  of, 405 

See  Insurance. 

lien  upon, 478 

See  Lien. 

mortgage  of; 485 

See  Mortgage. 
contract  obtained  by  detention  of,  or  menace  of  injury  to,  when  void- 
able,  226,  227 

Proposal  of  contract,  acceptance  of,  how  to  be  made, 234 

what  is  deemed, 235 

must  be  absolute, 2S5 

may  be  revoked,  when  and  how, 286 

See  Consent. 

Protest,  notice  of  dishonor  of  foreign  bill  can  be  given  only  by  notice  of^. .  556 

by  whom  made, 556 

how  made, 556 

where  made, 556 

when  made, 557 

how  excused, 557 

notice  of,  how  given, 557 

effect  of  waiver  of, 557 

Provisions,  implied  warranty  on  sale  of, 278 

Public  grants  to  be  interpreted  against  grantee, 148 

contracts  to  be  interpreted  against  private  party, 251 

who  may  recover  for  deceit  practiced  upon, 264 

Publication  of  change  in  persons  using  partnership  name,  when  necessary,  896 

of  formation  of  special  partnership,  must  be  made, 899 

of  renewal  of  same,  must  be  made, 399 

of  dissolution  of  same,  must  be  made, 40i 

Puffing  at  auction,  a  fraud, 281 

Purchase-money,  priority  of  mortgage  for, 481 

lien  for, 515 

Purchaser,  record  of  conveyance  notice  to  subsequent, 158 

for  value,  claiming  under  defective  execution  of  power,  entitled  to 

relief,   100 

instrvmient  affecting  real  property  intended  to  defiraud,  void 

against, 159 

exception  in  case  of  notice  to, 160 

grant  by  person  having  power  of  revocation  operates  as  revo- 
cation in  favor  of,  when, 160 

in  good  faith,  conveyance  of  real  property  void  against  unless 

recorded,   158 

title  of,  not  impaired  by  certain  provisions, 160,  605 

by  trust, 854 

mortgage  of  personal  property  void  against,  unless  filed,  494 

obligation  in  respect  to  real  property  not  enforced  against,  594 

certain  transfers  void  against, 605 

without  notice,  not  prejudiced  by  resulting  trust, 87 

transfer  subject  to  defeasance  absolute  in  fiivor  of,  when,  487 

in  good  £aith,  lien  void  against,  when, 484 

See  Buyer— Sale. 
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QuALiTT,  implied  warrantj  of, 276-278 

See  Warkantt. 

Quantity,  implied  warranty  of, 278 

Question  of  Fact,  actual  fraud  is, 231 

Quiet  enjoyment,  covenant  of,  nms  with  land, 203 

form  of. 269 

implied  in  contract  of  hiring, 300,  305 

QuoRUTM  defined, 127 

Railway,  carrier  by,  peculiar  rights  and  duties  of,  how  regulated, 828 

must  deliver  freight,  where, 831 

See  Carrieb. 

Railway  Companies  may  be  formed, 119 

Ransom  of  ship  and  cargo, 879 

Rate  of  interest, 298 

See  Interest. 

Ratification,  voidable  contract  may  be  made  valid  by,  when, 236 

authority  conferred  by, 364 

how  made, 865 

when  cannot  be  partial, 365 

when  void, 365 

to  prejudice  of  third  persons,  not  allowed, 865 

may  be  rescinded,  when, 866 

See  Agency— Agent. 

Readiness  and  willingness  essential  to  offer  of  performance, 212 

equivalent  to  offer  of  payment,  when, 684 

Real  t*R0PERTY,  defined, 54 

interests  in,  how  denominated,. ...   60 

general  provisions  concerning, 67 

estates  in, 67 

of  inheritance, 68 

fee  simple, ^^..^ 68 

fee  tail,  abolished, 68 

freehold,..., 69 

for  years, 69 

^.        at  will, 69 

future, 69 

in  reversion, 70 

remainder, 70 

termination  of, 73 

burdens  or  servitudes  upon, 74 

See  Easement— Servitudes. 

rights  of  owners  of, 79 

in  respect  to  water, '. 79 

how  may  be  used  by  owner  for  life,  80 

by  tenant  for  years  or  at  will, 80 

remedies  of  devisees,  &c.,  for  rent  of, 80 

of  lessee  against  assigns  of  lessor  of, 81 

rent  of,  how  recoverable, 81 

who  m'ay  sue  for  injury  to  inheritance  in, 82 

boundaries  of, 82 
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Bky,  © 

water,  83 

way, 83 

lateral  support, 83 

trees, 83 

coterminoos  owners  of,  their  rights, 83 

obligations  of  owners  of, 83 

owner  of  life  estate, 83 

coterminous  owners, 84 

Tises  and  trusts  in 81 

See  Trusts  in  Real  Property. 

powers  in  relation  to, 92 

See  Powers. 

belonging  to  Indians,  not  alienable, 7 

accession  to, 134 

See  Accession. 

transfer  of, 144 

See  Transfer. 

hiring  of, 808 

See  Hiring. 

when  deemed  personal,  after  testator's  death, 175 

seller  of,  must  execute  grant  in  prescribed  form, 26Q 

agreement  for  sale  of,  must  be  in  writing, 271 

See  Sale. 

mortgage  of, 491 

See  Mortgage. 
remedies  concerning.    See  Damages  —  Specific  Relief. 

Reason  of  rule  ceasing,  rule  should  cease, 625 

being  same,  law  should  be  same. 626 

Reason ARLE,  contract  to  be  interpreted  so  as  to  make  it, 247,  251 

interpretation  to  be, 630 

time  to  be  allowed  for  performance  of  contract, 253 

for  delivery  of  goods  sold,  .  .• 273 

for  removal  of  goods  sold, 280 

hours,  offer  and  demand  to  be  in, 211,  275, 535 

damages  must  be, 581 

contract  not  specifically  enforced,  unless, 591 

Receipt,  party  performing  obligation  entitled  to  written, 213 

in  policy  of  insurance,  effect  of, 417 

f  party  paying  negotiable  instrument  entitled  to  written, 537 

Record  of  instruments  affecting  real  property, 153 

acknowledgment  or  proof  necessary  to, 152 

affecting  personal  property, 152 

in  what  oflBce, 153 

in  what  books, 153 

duties  of  officers  in  relation  to, 153 

affecting  title  to  ships, 153 

proof  or  acknowledgment  before, 153 

See  ACKNOWLBDOHSNT. 

efEbcto^ 158 
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effect  of  want  of, 158 

proTisionB  oonceming,  not  applicable  to  certain  cases, 159 

of  formation  of  special  partnership,  to  be  made, 898 

of  renewal  of  special  partnership,  to  be  made, 899 

of  change  in  special  partnership,  to  be  made, 408 

of  dissolution  of  special  partnership,  to  be  made, 404 

of  mortgage  of  real  property,  how  made, 493 

effect  of, 493 

of  assignment  of  mortgage,  how  made, 498 

of  discharge  of  mortgage,  how  made, 493 

of  assignment  for  benefit  of  creditors  required, 615 

where  to  be  made, 615 

when  to  be  made, 615 

effect  of  want  of, 615,  616 

Rboobder  of  city,  powers  of,  in  relation  to  apprentices, 46 

Redeem,  who  may, 483 

See  Redemftiok. 

Redemption  from  lien, 483 

person  having  interest  in  property  subject  to  lien,  has  right  of, 483 

inferior  lienor  has  right  of, 483 

how  made, 483 

contract  in  restraint  of,  void, 479 

right  of,  may  be  foreclosed, 490,  494 

See  Lien— MoBTG AGE. 

Rb-entrt,  right  of,  not  transferable, 189 

Register  of  Deeds,  instruments  to  be  recorded  with, 158 

wills  may  be  deposited  with, 165 

mortgage  of  personal  property  to  be  filed  with,  when, 495 

duties  of,  in  respect  to  mortgages.. 490 

assignment  for  benefit  of  creditors  to  be  recorded  with, 615 

inventory  and  affidavit  to  be  filed  with, 615 

assignee's  bond  to  be  filed  with, 616 

Rb-iksurance,  defined, 434 

what  must  be  communicated  on, 435 

presumed  to  be  against  liability, 435 

original  insured  has  no  interest  in 435 

See  Insurance. 

Relationship  of  the  half  blood  gives  right  to  succeed, 191 

computation  of  degrees  of, 191 

brothers  and  sisters  in  first  degree  of, 193 

illegitimate,  when  succession  allowed  through, 193 

Relativbs,  mutual  right  of  defense  of, 13 

of  half  blood,  take  by  succession,  when, 191 

bom  after  death  of  intestate,  take  by  succession,  when, 193 

Release,  obligation  extinguished  by, 331 

general,  what  not  affected  by, 331^ 

of  joint  debtor  does  not  extinguish  obligation  of  others, 333 

of  guardian  by  ward, 48 

of  Aiture  interest  in  property, 60 

of  power  to  make  leases, lOS 

95 
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Bblxet,  in  general, 563 

oompensatoiy,  the  usual  form  of, 564 

specific  and  preventive,  limited  to  special  cases, 564 

from  forfeiture, 564 

compensatory,  defined, 565 

See  Damages. 

specific, 584 

See  PoBSEssiON  —  Specific  Performance  —  Reyisiok  — 
Rescission — Cancellation. 

preventive, 590 

See  Injunction. 

Eemainder,  defined, 70 

contingent,  upon  prior  remainder  in  foe, 70 

upon  term  of  years, 73 

when  may  be  created, 71 

when  must  be  for  residue  of  term, 71 

when  must  take  effect 71 

for  life  upon  term  of  years, 72 

upon  a  contingency, 73 

to  heirs,  what  title  vests  under 73 

Bemoyal  from  state  equivalent  to  insolvency,  when, 458 

of  trustee,  when  and  how  made, 861 

Bent  under  lease  for  life,  how  recovered, 81 

dependent  on  life,  when  recoverable, 81 

remedies  for  recovery  of,  by  assignees, 81 

payment  of,  by  tenant  to  grantor,  when  sufficient, ! 148 

term  of  hiring,  how  indicated  by, 803 

acceptance  of,  when  operates  as  renewal  of  lease, 803 

when  payable, 804 

forfeited  by  letting  room  in  parts, 804 

See  Hiking. 

EsPAm,  borrower  must,  when, 294 

hirer  must,  when, 801 

lessor  of  real  property  must,  when, 803 

lessee  of  real  proi>erty  may,  at  expense  of  lessor,  when, 803 

letter  of  personal  property  must,  when, 305 

hirer  of  personal  property  may,  at  expense  of  letter,  when, 305 

Repealing  clause, 647 

Reports  of  official  proceeding^;  privileged, 13 

Repossession  for  breach  of  condition,  right  of,  not  transferable, 139 

RSFBESENTATION  in  insurance  generally, 413 

may  be  oral  or  written, 413 

when  may  be  made, 418 

how  interpreted, 418 

as  to  future,  when  deemed  promise, 413 

how  may  affect  policy, 413 

when  may  be  withdrawn, 413 

to  what  time  deemed  to  refer, 413 

concerning  information, 413 

when  deemed  false, , 413 
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ejaoctoffiOsityin, .• 414 

materiality  of,  how  determined, 414 

rules  oonoeming,  goverti  modification  of  contract, 414 

in  marine  insorance, 428 

effect  of  fiJsity  in, ^8 

concerning  expectation,  effect  of, 429 

in  fire  inearance, 443 

effect  of  fiOsity  in, 442 

agent's  authority  to  make,  defined, 867 

Bepugnant  words,  interpretation  of, 143,  171,  250 

condition,  void, 61,  300 

Bj^iBCiSBioN,  contract  extinguished  by, 257 

may  be  made,  when, 257 

when  stipulation  against,  does  not  defeat  right  of, 258 

how  effected, 258 

minor  lias  right  of, 4 

of  novation,  may  be  made  when, 221 

third  person  cannot  enforce  contract  after, 224 

of  sale  allowed  to  seller  in  case  of  non-payment  of  price,  when, 278 

to  buyer  in  case  of  seller's  refusal  to  allow  him  to  inspect, ....  280 

for  breach  of  warranty  on  agreement  for  sale, 280 

for  by-bidding  at  auction, 281 

of  usurious  contract  allowed, 299 

of  ratification,  when  allowed, 866 

of  insurance  allowed  for  concealment,  when, 410,  412 

for  false  representation,  when, 414 

for  violation  of  warranty,  &c., 419 

of  alteration  of  obligation  does  not  restore  liability  of  guarantor,. . . .  465 

judgment  of,  in  what  cases  granted, 596 

for  mere  mistake  not  granted  without  restoration, 597 

may  be  upon  condition  of  compensation, 597 

stoppage  in  transit  is  not, 621 

See  Revocation. 

BBftF02n>ENTiA,  defi ned, 518 

owner  may  hypothecate  by,  in  any  case, 614 

master  may  hypothecate  by,  when, ^ 514 

law  of  bottomry  applicable  to, < 514 

obligation  imposed  upon  shipowner  by, 514 

See  BoTTOMBY — Libn. 

Bbbtoration  necessary  upon  reedssion  of  contract, 359 

not  necessary  upon  rescission  for  usury, ^ 399 

to  be  made  of  thing  wrongfully  acquired, .« 364 

demand  of,  when  necessary, 366 

of  property  extinguishes  lien,  when, 484 

BBflTRAorr,  right  of  protection  from  bodily,. . . , 9 

of  alienation,  conditions  in, 61 

of  marriage,  conditions  in, 61 

when  void, '. 61,  356 

of  alienation,  when  void, 61 

estates  creating  undue,  void, 63 
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BSBTRAINT — Continued,  Fitg*. 

of  legal  proceedings,  contract  ii^  void, 255 

of  trade,  contract  in,  void  except,  &c., -  255 

allowed  on  sale  of  good-will,. .» 256 

on  diflsolntion  of  partnexship, 256 

Bbtqbh  of  premiuzn  on  insurance  must  be  made,  when, 419 

need  not  be  made,  when, 420 

Eevisios  of  contract,  when  allowed, 894 

to  be  made  on  equitable  principles, 595 

intention  of  parties  to  be  fullj  considered  in, 595 

may  be  followed  bj  specific  enforcement, 596 

RsTOCATiON  of  power,  when  allowed, 96 

must  be  recorded, ', •158 

grantor  reserving  power  of,  when  deemed  owner, 193 

of  gift  in  view  of  death,  allowed, 151 

of  other  gifts,  not  allowed, 150 

when  grant  by  person  hAving  power  of,  operates  as, 160 

of  conjoint  will, , 163 

of  will,  how  made 168 

void  if  not  freely  made, 1 63 

how  proved 166 

by  obliteration,  when  complete, 167 

induplicate, 167 

by  subsequent  will, . . « 167 

does  not  revive  prior  will, 167 

by  marriage,  &c., 167,  168 

contract  for  sale  not, 168 

chaige  or  incumbrance  not, 168 

transfer  when  not, 168 

whenis, 168 

revokes  codicils, 169 

of  proposal  of  contract  may  be  made,  when  and  how, 236 

of  trust  may  be  made,  when  and  how, 860 

of  continuing  guaranty  may  be  made,  when, 460 

See  BE8CI88I027. 

Bight  may  be  waived,  &c.,   2,626 

may  be  joint,  &c, 197 

arising  out  of  obligation  transferable, 203 

not  to  bekjuriously  used, 628 

Right  of  Wat.    See  Way. 

Riot,  involuntary  deposit  may  be  made  in  case  of, 284 

RiYHB,  land  newly  formed  by  action  of,  who  entitled  to, 134 

8AIL0B  may  make  nuncupative  will,  when, 163 

Salabt  forfeited  by  dismisaal  for  cause 815 

apportionment  of,  on  employee  quitting  for  cause, 815 

managing  owner  presumed  not  entitled  to, 826 

Sale,  defined, 208 

subject  of,  what  must  be, 268 

agreement  for,  defined, 268 

to  sell, 269 

to  buy, 269 
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toseUaud  buy, 269 

what  maj  be  subject  of, 269 

of  real  propertj,  effect  of, 269 

contract  of,  when  most  be  in  writing,  or  partially  performed, 270,  271 

of  real  property,  form  of, 271,  272 

rights  and  obligations  of  seller  under,  defined, 272 

as  to  payment  of  price, J*..  273 

as  to  delivery 278-275 

See  Delivert* 

as  to  warranty, 275-279 

See  Wabbantt. 

rights  and  obligations  of  buyer  under,  defined, 279 

as  to  payment  of  price, 280 

as  to  inspection  of  goods, 280 

effect  of  breach  of  warranty  upon, 280 

by  aucti<Hi,  defined, 281 

when  complete, 281 

when  bid  at,  may  be  withdrawn, 281 

written  conditions  of,  not  to  be  modified, 281 

when  absolute, 281 

by-bidding  at,  a  fraud, 281 

auctioneer's  memorandum  of,  binding, 282 

title  passes  by,  when, 149 

buyer  acquires  better  title  than  seUer  by,  when, 149 

of  thing  found,  for  expenses,  how  to  be  made, 292 

of  property  under  lien  extinguishes  lien, 484 

power  of  may  be  given  by  mortgage, 488 

how  to  be  exercised, . .  * « 488 

under  foreclosure  of  mortgage, 494 

of  thing  pledged, 506^508 

not  rescinded  by  stoppH^  in  transit, 621 

damages  for  breach  of  contract  of, 570-^72 

spedfic  enforcement  of, 594 

Salyagb,  who  entitled  to, 827 

lien  for,  has  priority  over  bottomry  lien, 612 

Sakplb,  implied  warranty  on  sale  by, 276 

SATiSFAcnosr,  what  operates  as, 218 

what  does  not  operate  as, 219 

School  officbrs,  may  take  property  for  benefit  of  schools, 129 

SciENGB,  corporations  for,  may  be  fbsned, 119 

Sba,  carrier  by.    See  Gabbisb. 

perils  of, 844 

Seal,  defined, 844 

how  affixed, •  244 

presumptive  evidence  of  consideration, 244 

corporation  may  have, 125 

mayactunder, 126 

grant  of  real  property  must  be  under, 144 

contract  under,  interpreted  in  like  manner  with  other  contracts, . .  •  •  •  245 

may  be  altered,  how, 260 
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authority  for,  must  be  under  seal, 864 

aet  of  agent  under,  governed  hj  same  rules  as  anj  other, 371 

partner  may  act  under, 887 

mortgage  of  real  property  must  be  under, 491 

negotiable  instrument  may  be  under, 5S4 

assignment  for  benefit  of  creditors,  covering  real  property,  must  be 

Imder, 612 

Sramait,  defined, 823 

how  engaged, 823 

when  may  be  dischaiged, 823 

not  bound  to  sail  in  unseaworthy  vessel, 833 

cannot  forfeit  wages  or  lien  by  agreement, 323 

restrictions  upon  contracts  with, 323 

wages  of,  when  begin,  323 

depend  on  freightage,  when,   833 

when  not, 834 

where  voyage  broken  up, 834 

when  wrongfully  discharged,  &c., 834 

when  prevented  from  rendering  service, 834 

when  personal  representatives  entitled  to, 835 

when  forfeited, 835 

must  be  provided  for  in  sickness, « 835 

may  not  ship  goods  on  his  own  account, 835 

liability  of,  for  ii^jnries  to  ship,  &c, 835 

lien  of, 518 

8BJLW0BTHINE8S,  defined, '. 433 

warranty  of,  when  implied  in  insurance, 439 

when  complied  with, 439,  490 

extends  to  what, 480 

SacxTBmr,  indorser  having,  not  entitled  to  notice  of  dishonor, 544 

to  be  given  by  assignee  for  benefit  of  creditors, 616 

contracts  of,  when  called  bail, 448 

held  by  creditor  or  co-surety,  surety  entitled  to  benefit  of, 473 

held  by  surety,  creditor  entitled  to  benefit  of, 478 

by  way  of  lien, 476 

SeeLxEN. 

ibr  what  lien  may  be, 478 

for  obligation  does  not  prevent  direct  enfbroement,  480 

by  way  of  mortgage, 485 

See  MaRTaiOB. 

transfer  by  way  of,  to  be  deemed  mortgage  or  pledge, 487 

of  mortgagee  not  to  be  impaired  by  person  bound, «  491 

grant  intended  as,  how  recorded,  493 

by  way  of  pledge, 489 

See  Plbdqb. 

for  third  person,  pledge  may  be  made  as, 606 

by  way  of  bottomry, 509 

See  BoTTOMBT. 

by  way  of  respondentia,  513 

Set;  HSSFONDSKTIA. 
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Sbduction,  Tight  of  protection  from, « 12 

damages  for, 578 

SSLBcnoK,  power  may  be  in  trost  with  right  of, 104 

between  alternatives,  who  has  right  of, 200 

notice  of,  most  be  given, 200 

extent  of  right  of, 201 

Self  Defense,  right  of, 12 

Sbll,  when  depositary  maj, 287 

when  finder  may, .•  292 

Sbller,  rights  and  obligations  of, 272 

as  depositary  before  delivery, •  272 

in  respect  to  resale  or  rescission, 278 

as  to  delivery, 278 

See  Delfvert. 

as  to  warranty, 275 

See  Wareantt. 

of  real  property  must  ezecnte  grant  in  prescribed  form, 269 

mortgage  in  favor  of,,  has  priority, 481 

lien  of,  for  price, 615 

how  waived,. 510 

against  whom  valid, 510 

of  personal  property,  lien  of,  for  price, 616 

may  stop  it  in  transit,  when, 520 

damages  fDr  breach  of  contract  by, 570-572 

demanding  specific  performance  most  give  clear  title, 594 

See  Sale  --  Lien — Stoppage  in  Tbansit. 
Sbpabation  of  husband  and  wife.    See  Diyobce. 

Skbtant,  abduction  or  enticement  of,  forbidden, 12 

injury  to,  forbidden, 12 

relations  of  master  and, ..,.'. 44 

not  to  be  restricted  as  to  carrying  on  business, 48 

defined, 816 

term  of  hiring  of, 816 

time  of,  how  far  belongs  to  master, 816 

must  deliver  property  without  demand, 816 

may  be  disdiarged,  when, « 817 

SSBYICB,  with  employment, 806 

See  Emflotmbnt — Emfloteb — Sbryant. 

without  employment,  rights  and  obligations  arising  out  of, 826 

personal,  for  more  than  two  years  not  to  be  required,  except  ^m  ap- 
prentices,    809 

contract  for,  cannot  be  specifically  enforced,. 689 

debt  for,  may  be  preferred  in  assignment  for  benefit  of  creditors, ....  609 

Sbryitudes  upon  land,  when  called  easements, 74 

when  may  be  held  apart  from  land, 76 

by  whom  grantable, 76 

may  beheld, 76 

extent  of,  how  determined, 77 

how  apportioned, 77 

how  £»r  usable  by  expectant  owner, 77 
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who  may  enforce  by  action, 77 

do  not  disqualify  owner  from  recovering  poflsession, 77 

how  extinguished, 78 

See  Easement. 

SsvzRAL  means  two  or  more, 644 

obligation  may  be, 196 

joint  and.    See  Joint. 

Smp,  defined, 109 

appurtenances  of, 109 

foreign,  defined, ...  109 

domestic,  defined, 109 

rights  of  part  owners  of, 109 

who  responsible  for  supplies  of^ 110 

registry,  enrollment  and  license  of, 110 

navigation  of,  rules  for, 110 

collisions  between  ship  and, 113 

lights  to  be  kept  on, 113 

transfer  of ,  m ust  be  in  writing, 148 

how  recorded, 153 

charter  party  of,  defined, ' 806 

master  of.    See  Shcpkabteb. 
seamen  on.    See  Seaman. 
manager  of.    See  Ship's  Manageb. 

stowage  on  deck  of^  not  allowed, •  881 

See  Ayebaos— Bill  of  Lading-— Cabbiagb — Gabbisb^ 
Insurance. 

sacrifice  may  be  made  for  safety  of, 899 

must  be  borne  ratably  by, 899 

how  valued  on  general  average, 837 

master  may  hypothecate,  when, 879,  513 

may  sell,  when, 879 

may  ransom,  when, 879 

part  owners  of,  not  made  partners  by  use  in  joint  enteipzise, 888 

mortgage  of,  how  recorded, 498 

hypothecation  of,  by  mortgage.    See  Mobtgagb. 

by  bottomry.    See  Bottombt. 

owner  of,  must  repay  owner  of  cargo  amount  paid  under  respondentia^  614 

liens  on, 519 

talFMASTER,  how  appointed, 890 

must  been  board,  when, 320 

must  take  a  pilot,  when, 320 

power  of,  over  seamen, 820 

over  passengers, 821 

to  impress  private  stores,  .• 831 

must  not  abandon  ship,  withoat  advice, 321 

duties  of,  on  abandoning  ship, 821 

must  not  trade  on  his  own  account,  when, 821 

care  and  diligence  required  of, :  821 

general  agent  for  shipowner, 378 

fi>r  owners  of  cargo, 878 
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aathority  of,  to  borrow  on  credit  of  owner  of  ship, 878 

on  behalf  of  owner  of  cargo, ^78 

to  transact  business  of  ship, 878 

to  sell  the  ship, 879 

to  sell  cargo, , 879 

to  ransom  ship, 879 

ceases,  when, 880 

to  hypothecate  ship, 879,  510 

freightage, 879,  511 

cargo, 879,  514 

See  BoTTOMBT  —  Rbsfondektia. 

personallj  liable,  onless  otherwise  agreed,  &c, 880 

liability  of,  for  persons  employed  on  ship, 880 

for  acts  of  pilot, 880 

lien  of; 517 

See  Aqbnt — Eicfloteb. 

Ship'b  Manager,  defined, 820 

duties  of, 826 

compensation  of, 826 

authority  of,  as  agent, 880 

See  Agent — Emfloteb. 

Shifwrbck,  involuntary  deposit  may  be  made  in  case  of, 284 

Singular  number,  words  in,  include  plural, #16 

words  in  plural  include, 646 

Sister,  right  of  protection  from  seduction  of, 12 

takes  property  by  succession,  when, 187  188 

is  in  first  d^^ree  of  relationship, 192 

Skating,  corporations  to  provide  facilities  for,  may  be  formed, 119 

Skill,  degree  of,  required  of  borrower, 294 

of  employee, 810 

possessed  by  employee  must  be  used, 811 

carrier  must  use  reasonable, 820 

Slander,  definition  of, 11 

Soldier  may  make  nuncupative  will,  when, 168 

Solemnization  of  marriage.    See  Marriage. 

Specifio  Performance  of  obligations  may  be  compelled,  when, 586 

right  to  mutual, 588 

not  enforced  unless  mutual, 588 

presumption  in  fi&vor  of,  as  to  real  property, 588 

against,  as  to  personal  property, 588 

may  be  enforced  in  fi&vor  of  party  not  bound,  when, 589 

may  be  enforced,  notwithstanding  penalty  in  contract, 589 

not  enforced,  in  respect  of  personal  service, 589 

of  contract  to  accept  arbitration, 589 

of  act  which  party  cannot  i>erfonn, 589 

of  agreement  to  procure  act  of  third  person, 590 

of  indefinite  contract, 590 

against  party  not  having  adequate  consideration, 591 

as  to  whom  contract  is  not  fair, 591 

not  freely  consenting, 591 

96 
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in  favor  of  parij  in  default, 5BS 

when  oppreesive, 593 

of  agreement  to  buy  not  enforced  when  title  doubtfol, 5d4 

maj  be  enforced  against  personB  claiming  under  party  bound  to  i>er- 

form, 504 

of  trust  power,  may  be  compelled, 104 

may  be  enforced  after  revision, 506 

Specific  Relief  to  be  given  only  in  spedal  cases, 5G4,  563 

how  given, 588 

not  given  to  enforce  penalties, 583 

See  Specific  Pebfobmance. 

Speed  at  which  carrier  must  travel, 820 

Sports,  corporations  to  provide  facilities  for,  may  be  formed, 110 

SPRmG,  flow  of,  not  to  be  prevented, 70 

Stage  Companies  may  be  formed 110 

State,  what  property  owned  by  the, 55 

when  newly  formed  land  belongs  to  the, 135 

interpretation  to  be  in  favor  of,  when, 143,  251 

grant  of  land  adversely  possessed,  valid  when  made  by, 131 

property  of  intestate  passes  to,  when, 193 

subject  to  what  charges,  &c, 103 

,j      any  rate  of  interest  may  be  taken  from, 208 

STATION,  freight  may  be  delivered  at,  when, 831 

Statute,  defined, 1 

effect  of  obligation  entered  into  under  authority  of, 5 

when  not  to  be  restrained  from  taking  effect, 601 

act  done  by  authority  of,  not  a  nuisance, 282 

Steakers,  rules  for  navigation  of, 110 

lights  to  be  kept  on, 112 

See  Ship. 

Stock,  corporate,  subscriptions  to, 128 

remedies  for  non-payment  of, 123 

issue  of, 123 

transfer  of, ! 124 

over-issue  of, 124 

corporation  may  hold  its  own, 124 

dividend  upon,  to  whom  belongs 124 

See  COBPORATION. 

Stockholder  Ib  corporator, 128 

liabilities  of,  for  debts  of  corporation, ^ 127 

Stoppaoe  IK  TRANSIT,  right  of,  who  may  exercise, 520 

when  may  be  exercised, 520 

how  effected, , 521 

does  not  rescind  sale, 521 

Stoeaob,  defined, 288 

rights  and  obligations  of  depositor  on, 280 

of  depositary  on, 280 

See  Deposit. 

BiBBAM,  cannot  be  interrupted  by  owner  of  soil, 79 
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6tJB-A0ENT»  may  be  appointed,  when, 874 

repreeents  whom, 874 

BuBBOQATioif,  right  of  inferior  lienor  to, 48d 

SuBscREPnoN  to  stock  of  corporation, 128 

remedies  for  non-payment  of, 128 

Subsequent  condition.    See  Condition. 

Substitute,  responsibility  of  employee  for, 128 

See  Agent.^ 

Succession  defined, 184 

changes  proposed  in  the  law  of, 188 

both  real  and  personal  property  pass  by, 185 

to  whom  property  passes  by, 185 

disposition  of  property  received  by, 185-188 

who  take  by  representation  in, 188 

several  persons  taking  by,  to  hold  in  common, 188 

interest  in  real  property  in  trust  passes  by, 189 

trostee's  estate  does  not  pass  by, 189 

interest  in  common  passes  by, ^ 189 

joint  interest  does  not  pass  by, 189 

partnership  interest,  how  passes  by, 189 

exclusion  from,  by  advancement, 190 

relatives  of  half-blood,  when  to  take  by, 191 

computation  of  degrees  in  determining, , 191 

brothers  and  sisters  in  first  degree, 192 

aliens  may  take  by, 192 

mother  of  illegitimate  child  to  take  by,. . . . .' 192 

illegitimate  relative,  when  to  take  by, 192 

relatives  bom  after  death  of  intestate,  when  to  take  by, 192 

husband  or  wife  divorced  and  in  fault,  not  to  take  by, 192 

who  to  take  by,  in  case  of  death  of  person  entitled  to  succeed, 193 

people  of  the  state,  when  to  take  by, 198 

take  by,  subject  to  charges, 198 

persons  taking  by,  when  liable  for  intestate's  obligations, 198 

of  trustees, 861 

SeeTRUSTEK 

change  of  interest  by,  does  not  avoid  insurance, 499 

See  CuBTESY— Dower— Executors  and  Adminibtrators. 

Successors  of  deceased  parent  cannot  take  by  representation, 188 

in  equal  degree  take  equally 188 

liability  of,  for  debts  of  intestate, '. . . .  198 

for  mortgage  debts, 492 

Suggestion,  false,  when  fraudulent, 228,  264 

Superfluity  does  not  vitiate, 636 

Superhuman  Cause  an  excuse  for  non-performance, 215 

innkeeper  not  responsible  for, 289 

carrier  not  responsible  for, .  .• 848 

no  one  responsible  for, 632 

Superintendent  of  poor,  powers  and  duties  of,  in  relation  to  apprentices,.  45-49 

Supervisor  may  bring  action  to  protect  child  from  parental  abuse, 82 

may  recover  for  support  of  child, t 88 
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Support  to  Laitd,  right  of  natiunl, 8S 

right  of  more  than  natanJ,  when, 75 

8T7FFRE88ION  of  fact,  when  fraodolent, 228,  264 

SuFRBics  Court  may  make  allowance  to  parent  for  support  of  diild, S8 

restrain  removal  of  child, 35 

when  execution  of  power  devolves  upon, 105 

of  trust  devolves  upon 189 

may  direct  transfer  of  escheated  property,  when, 193 

may  authorize  certain  acts  by  trustee, 851 

may  control  discretion  of  trustee,  when, 3^ 

may  discharge  trustee, 361 

may  remove  trustee,  when, 361 

may  appoint  trustee,  when, 361 

must  execute  trust,  when, 361 

Suebtt,  defined, 467 

apparent  principal  may  show  that  he  is, 467 

liabiUtyof, 468 

cannot  exceed  terms  of  contract, 468 

not  altered  by  judgment  against  principal, 469 

discharged  by  offer  to  perform  principal  obligation, 469 

interpretation  of  contract  of, 469 

how  exonerated, 468,  471 

rights  of, 476 

same  as  guarantor's, 476 

to  compel  creditor  to  sue,  &c., 470 

principal  to  perform, 471 

to  repay  him, 471 

cosureties  to  contribute, 473 

to  enforce  remedies  of  creditor  against  principal, 473 

to  benefit  of  securities  held  by  creditor  or  cosurety, 473 

to  have  principal's  property  taken  first, 473 

rights  of  creditor  against, 473 

to  benefit  of  securities  held  by, 473 

release  of  principal  releases, 222,  461 

indemnitor,  how  far  entitled  to  rights  of, 448 

indorser  for  accommodation  has  rights  of, 631 

See  QuARAimr — Letter  of  Credit. 

SuRBTTSHiP,  contract  of,  defined, 467 

how  interpreted, ,.,,  409 

See  Surety— Guaranty — Letter  op  Credit. 

Surprise,  contract  made  by,  not  specifically  enforced, 691 

See  Mistake. 

Surrender  of  bill  of  lading  may  be  required  by  carrier,  when, 884 

of  negotiable  ^trument  may  be  required  by  party  paying  it, 587 

of  written  instrument  may  be  adjudged,  when, 598 

SURROQATB  must  deposit  will  and  give  receipt, 165 

must  deliver  will  to  whom, 165 

must  open  and  examine  will,  when, , 166 

Suspension  of  power  of  alienation,  restrictions  on, '62,  63,  70 

by  power,  how  computed, 100 
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Tail,  estates  in,  aboluihed, 68 

Tbchnical  words,  how  interpreted, 178,  249 

Telbgrafh  companies  may  be  formed 119 

carrier  by,  most  ose  ntmoet  diligence, 888 

common  carrier  by,  mnst  transmit  in  what  order, 846 

See  Gabbier. 

Tenavt  at  will,  how  required  to  quit,. 78 

may  repair  at  expense  of  landlord,  when, 308 

continued  possession  of,  when  renews  lease, 808 

must  give  notice  to  landlord  of  adverse  proceeding, '  804 

of  part  of  room  entitled  to  the  whole 804 

released  from  rent  by  letting  of  room  in  parts, 804 

holding  over,  damages  against, 578 

Tendbb,  literal,  not  necessary, 213 

See  OFFEB  of  PEBFOBHAIiCX. 

Testaxent.    See  Will. 

Tbstakentabt  instrument.    See  Will. 

Testator,  whomaybe, 163 

conjoint  will  may  be  revoked  by  any, 168 

must  subscribe  will, 164 

may  revoke  will,  how, 166 

will  to  be  construed  according  to  intention  of,  ....  • : .  171 

Testimony  of  witness  privileged,  when, 11 

TmNO  IN  Action,  defined, 108 

transfer  of  and  survivorship  in, 108 

value  of,  how  estimated  in  assessing  damages,. . •  • 581 

Thibd  Person,  defined. 644 

consent  of,  to  execution  of  power,  how  to  be  given, 99 

delivery  in  escrow  must  be  made  to 140 

may  enforce  existing  contract  for  his  benefit, 224 

consideration  of  contract  may  be  left  to  decision  of, 241 

ratification  not  allowed  to  prejudice  of, 865 

agent  liable  to,  when, 872 

must  deliver  thing  held  for  principal  to,  when, 878 

liability  of  partner  to, 890 

who  liable  as  partner  to, 890 

information  of  belief  of,  material  in  marine  insurance, 428 

property  may  be  pledged  for  benefit  of, 505 

contract  to  procure  act  to  be  done  by,  not  specifically  enforced, 590 

rights  of,  not  to  be  prejudiced  by  revision  of  contract,  when, 594 

act  of,  not  to  prejudice, 680 

who  must  sufiTer  by  act  of, 689 

Thbeat  of  injury,  trustee  may  not' use, 850 

partner  may  not  use, 884 

See  Menace. 

Ticket  to  passenger,  eflect  of, 840 

Tdcbeb,  damages  for  injuries  to, 579 

Tdcb  at  which  obligation  must  be  i>erformed, • 211 

not  of  essence  unless  expressly  so  declared, 211,  258 

lapse  of,  when  proposal  revoked  by, 286 
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allowed  for  perfbnnanoe  of  contract,. . , 253 

may  be  extended  in  any  mode, 260 

for  delivery  of  goods  eold, 273 

for  offer  or  demand  of  deliyery , 275 

at  which  negotiable  instrament  most  be  preeented  for  payment,...  534,  535 

reaches  apparent  maturity, 596,  537 

notice  of  dishonor  must  be  given, 541,  542 

bill  may  be  presented  for  acceptance, 548,  548 

bill  must  be  presented  for  payment, 554 

protest  must  be  made, 557 

cheqae  must  be  presented,. 560 

Toid  act  not  confirmed  by, 637 

TiTLB  of  the  p^  establishing  Code, 1 

to  property,  hqw  acquired, 133 

See  PBorBBTT — Accession — Occupancy — Succession — 
Transfer — Will. 

what  vests  under  transfer, 143 

to  personal  property  passes  by  sale,  when, 149 

by  agreement  for  sale,  when, 140 

when  buyer  acquires  better,  than  seller  has, 149 

when  pames  under  specific  devise  or  legacy, 180 

to  personal  property,  warranty  of,  when  implied, 276 

does  not  pass  by  loan  for  use, 294 

passes  by  loan  for  exchange, 296 

cannot  pass  by  Hen, 479 

seller  demanding  specific  performance  must  give  dear, 594 

Title  Deeds,  by  whom  owned, 133 

Town  clerk.    See  Clerk. 

Trade,  contract  in  restraint  of,  how  far  allowed, 255,  256 

Trade-Marks,  subjects  of  ownership, 58 

what  may  be  appropriated  as,  131 

implied  warranty  o( 277 

Transfer,  defined, 189 

subject  to  law  of  contracts, 189 

what  may  be  subject  of, 139 

mode  of, 140 

oral, 140 

written, 140 

SeeGRAjfTT. 

elRjctof, 143 

to  vest  title  in  transferee, 143 

upon  interest  of  other  persons, 143 

upon  incidents  of  things  transferred, 143 

in  favor  of  stranger, 144 

of  real  property, 144 

by  feofihient  abolished, 146 

See  Grant. 

effect  of, 146 

passes  title  to  highway  in  certain  cases, 148 
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t                  attornment  bj  tenant  unnecassaiy  apon,. «..  148 

of  personal  property, 148 

when  must  be  in  writing, 148 

bj  sale,  &c., 149 

when  title  passes  under, ^ 149 

when  gives  buyer  better  title  than  seller  had, 149 

by  gift,  defined, 160 

See  Gift. 

recording,  162 

^  See  RECORDmo. 

unlawful  and  fraudulent, 169 

intended  to  defraud  purchasers,  &c.,  void, 159 

exception  against  party  having  notice, 160 

exception  in  favor  of  purchaser,  &c.,  under, 160,  605 

of  land  adversely  possessed, 161 

intended  to  defraud  creditors,  &c.,  void, 604 

certain  transfers  presumed  to  be, 605 

how  shown  not  to  be, 605 

when  creditor  can  avoid, 606 

question  of  fraud  in  respect  to,  one  of  fact, 606 

when  revocation  of,  implied, 160 

of  obligations, 201 

of  burden  of, 201 

of  right  arising  out  of, 202 

with  land, 202 

See  Covenant. 

loan  for  nse  does  not  operate  as, 294 

for  exchange  operates  as, 296 

of  interest  insured,  effect  of,  upon  insurance 409 

does  not  transfer  policy, 416 

agreement  not  to  make,  after  loss  under  Insurance,  void, 417 

lien  cannot  operate  as, 479 

by  way  of  security,  is  mortgage  or  pledge, 487 

of  possession  not  necessary  to  mortgage, 486 

necessary  to  pledge,  501 

of  personal  property  by  way  of  security  is  pledge, 501 

Tbansit,  stoppage  in, 620 

when  at  an  end, ) 621 

Trees  on  border  of  land,  to  whom  belong, 83 

damages  for  injuries  to, 679 

Tbespass  gives  trespasser  no  title  to  property, 187 

damages  for, 679 

Trifles  disregarded  by  the  law, 634 

Trust,  voluntary,  defined 847 

involuntary,  defined, 848 

parties  to,  defined, 848 

who  deemed  trustee, 848 

for  what  object  may  be  created, 849 

voluntary,  how  created  as  to  trustor, 849 

mtotnuiee, 94S^ 


Digitized  by  VjOOQIC 


768  INDEX. 
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involimtaiy,  how  creftted, M 

obligations  of  trostee  under, 8S0 

See  Trustee. 

obligations  of  third  persons  in  respect  to, 354 

monej,  when  third  persons  bound  to  see  to  application  o^ 854 

fbr  benefit  of  third  persons,  defined, 855 

how  created, 855 

when  court,  &c,  trustor  in, 856 

how  declared, 856 

trustee  under,  obligations  of, 85^ 

powers  of, f 858 

rights  of, 859 

succession  of  new, 861 

See  Trustee. 

termination  of, i 860 

how  exting^uished, 860 

when  revocable, 860 

estate,  how  passes  by  succession, 189 

interest  in,  how  transferable, , 148 

how  passes  bj  succession, 189 

powers  in.    See  Powers.  • 

power  of  sale  under  mortgage  is  in, 488 

property  held  in,  specific  delivery  of,  enforced, 585 

performance  of,  may  be  specifically  enforced, 586 

breach  of,  may  be  prevented  by  ii^unction, 600 

See  BsmsFiciART — Trustee  —  Trusts  m  Real  Profertt. 

Trustee  defined, 848 

who  is  deemed, 848 

trust,  how  created  as  to, 849 

involuntary,  wrongful  holder  of  thing, 849 

fraudulent,  &C.,  gainer  of  thing, 849 

obligations  of, 850 

must  act  in  the  best  of  faith, 850 

may  not  take  advantage  of  beneficiary, 850 

use  trust  property  for  any  but  trust  purposes, 850 

take  part  in  transaction  in  which  he  has  adverse  interest,. ...  851 

except  by  special  permission, 851 

use  infiuence  to  obtain  advantage  from  beneficiary, 85S 

undertake  adverse  trust, 853 

acquiring  adverse  interest  must  inform  beneficiary, 858 

may  be  removed, 858 

guilty  of  fraud,  when, 858 

advantage  obtained  by,  presumed  to  be  fraudulent, 858 

mixing  trust  fund  with  his  own,  how  liable, 858 

misusing  trust  fund,  how  liable, 858 

responsible  for  acts  of  co-trustee,  when, 854 

when  person  acquiring  trust  property  becomes, 854 

payment  to,  when  sufficient, 854 

assent  of  trustor  and,  creates  trust, C66 
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appointed  hy  court,  &c.,  who  is  tnutor  of, • 85d 

mast  fulfill  purpose  of  trust, 856 

must  obej  declaration  of  trust, 856 

must  use  ordinary  care  and  diligence, 856 

must  procure  trustworthy  successor  upon  discharge, 857 

must  invest  trust  fund,  how, 857 

must  pay  interest,  when, 857 

cannot  enforce  certain  claims  against  trust  fund, 857 

powers  of, 858 

general  agent  for  trust  property, 858 

authority  of, 858 

cannot  act  without  co-trustee, 858 

discretionary  power  of,  how  controlled, 858 

rights  of, 859 

to  compensation  for  expenses, 859 

for  services, •  859 

under  involuntary  trust, 859 

office  of,  how  vacated, 860 

how  discharged, 860 

how  removable, 861 

appointment  of  new, 861 

survivorship  of^ 861 

supreme  court,  when, 861 

of  real  property,  existing  estate  of,  not  divested, 85 

takes  no  estate  in  certain  cases, 86,  88,  89 

must  execute  release,  when, 86 

whole  estate  vested  in, 90 

when  grant  to,  to  he  deemed  absolute, 91 

acts  of^  in  breach  of  trust,  void, 91 

estate  o^  ceases  when, 93 

of  power.    See  Power. 

of  corporation.    See  GoBPORATioif . 

estate  of,  how  passes  on  his  death, 189 

partner  is, 884 

insurance  by,  how  to  be  made, 415 

See  Tbust. 

Tbustob,  defined, 848 

trust,  how  created  as  to, 849 

court,  when  deemed, 856 

declaration  of  trust  by,  defined, • 856 

must  be  obeyed, 856 

cannot  revoke  trust,  when, 860 

Trusts  in  Bbal  Property,  limited  to  those  specified, 85 

when  legal  estates, • 85 

existing  before  1830,  not  affected, 85 

for  simple  use  of  another,  void, 86 

trustee  under,  must  release, 86 

by  operation  of  law,  not  affected, 86 

most  be  in  writing, , 86 

97 
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resulting,  limited 86 

in  favor  of  creditors, 87 

of  other  persons, 87 

not  to  prejudice  purchasers,  &c, 87 

express,  for  what  purposes  allowed, ' 87 

devise  creating,  when  deemed  only  a  power, 88 

when  liable  to  creditors, 89 

when  no  estate  vests  under, 89 

vest  whole  estate  in  trustees 90 

author  of,  may  prescribe  to  whom  estate  shall  belong, 90 

estate  of  devisee  subject  to, 90 

estate  left  in  author  of, 91 

powers  over,  of  beneficiaries, 91 

when  void  against  creditors,  &c., 91 

expressed  in  creation  of  estate,  acts  in  breach  of,  void, 91 

when  to  cease, 93 

authority  to  declare,  must  be  in  writing 364 

Uncertainty,  how  interpreted, 250,  251 

to  whom  imputed, > 251 

See  Interpretation. 

Undue  influence,  defined, 231 

will  procured  by,  may  be  denied  probate, 163 

contract  procured  by,  voidable, 225,  226,  257 

thing  gained  by,  held  in  trust, 349 

Uniform,  interpretation  to  be, ^ . . .  245 

Unlawful,  what  is, 253 

condition,  void, 61,  200 

alternative,  in  contract,  effect  of, 201 

consideration,  when  contract  avoided  by, 240 

transaction,  nothing  can  be  recovered  back  upon, 264,  265 

contracts, 253 

rescission  of,  may  be  adjudged,  when, 596 

See  Contract. 

transfers,  159,  604 

See  Transfer— Fraudulent  Instruments. 

Unbound  mind.    See  Persons  of  Unsound  Mind. 

Ubaob,  defined, 645 

meaning  of  words  fixed  by,  to  be  followed, 248 

of  what  place  to  govern  interpretation, 249 

stipulations  necessary  to  conform  contract  to,  implied, 251 

incidents  considered  necessary  by,  implied, 253 

employee  must  conform  to, .^  310 

agent  may  delegate  authority  when  according  to, 374 

Ubb,  loan  for, 299 

See  Loan. 

of  thing  deposited,  not  to  be  made, 287 

of  thing  hmt,  what  may  be  made, 294 

of  money.    See  Interest. 

of  thing  hired, 801 
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T70K8  AXD  Tbusts.    See  Trusts  in  Real.  Pbofertt.  Pa^. 

Usual,  defined, €^45 

UsuBT.  not  allowed, 298 

may  be  recovered  back, 299 

makes  contract  voidable 299 

borrower  on,  may  recover  back  what  he  has  given, 299 

contract  affected  by,  may  be  made  valid  by  remission  of, 299 

valid  loan  not  affected  by  subsequent  contract  for, 299 

no  restoration  required  on  rescission  for 597 

Valuable  consideration,  defined, ' 645 

Value,  defined, 645 

rights  of  purchaser  for, 87,  91,  100,  158,  159,  160 

See  PUBCHASBB. 

rights  of  incumbrancer  for, 87,  91,  158,  159,  160 

See  Ikcumbbanceb. 

rights  of  party  acquiring  negotiable  instrument  for, 527,  532,  551 

of  property,  how  estimated  in  assessing  damages, 579,  580,  581 

Valued  policy  of  insurance.    See  Policy. 

Vehicles,  carrier  must  provide  safe, 829 

must  not  overload, 329 

common  carrier  must  provide  sufficient  number  of, 342 

must  carry  luggage  and  passengers  on  same, 842 

VEinwB.    See  Selleb — Sale. 

Vkbdict,  defined, 645 

damages  to  be  assessed  at  value  at  time  of,  when, 576 

Vested  Intebest,  defined, 59 

See  Pbopebty. 

Vigilant,  preference  given  to  the, 682 

VoLUNTABT  transfer.    See  Tbansfeb. 
deposit.    See  Deposit. 

Voyage  insured,  how  determined, 431 

deviation  from,  defined, 432 

when  proper, 432 

when  improper, 482 

effect  of,  upon  insurance, 482 

See  Insxtbancb. 

Wages  of  minor,  when  may  be  paid  to  him, 85 

forfeited  by  dismissal  for  cause, 815 

apportionment  of,  on  employee  quitting  for  cause, 815 

of  seaman, 828 

See  Seaman. 

lien  of  mate  and  seamen  for, 518 

Waiveb  of  private  rights  of  person  or  property  allowed, 2,  626 

of  objections  to  offer  of  performance, 214 

of  performance  excuses  it,  when, 216 

of  option  as  to  delivery  of  goods  sold, 274 

of  objections  to  proof  of  loss  under  insurance, 428 

of  demand,  &c.,  before  sale  of  pledge, 507 

of  notice  of  dishonor, 544 

of  presentment  waives  notice  of  dishonor, 545 
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of  notice  does  not  waive  presentment,. 515 

of  protest,  effect  of, 545 

of  certain  provisions  of  Code  allowed, 561 

WjtLL,  right  of  using,  may  be  held  as  easement, 75 

War  terminates  partnership,  when, 391,  39S 

^y▲BD,  guardian  and, 39  • 

what, 39 

ciistody  of, 41 

settlement  between  guardian  and, 43 

See  Guardian. 
WARSHonsE3tiAN.    See  Storage  —  Deposit — Defositart. 

Warranties,  lineal  and  collateral,  abolished, 148 

Warranty,  defined, 275 

not  implied  in  sale  except,  &c^ 275 

implied  as  to  title,  when, 276 

as  to  quality  on  sale  by  sample 276 

on  executory  sale,. 276 

by  manufacturer, 277 

of  goods  inaccessible  to  view, 277 

of  provisions, 278 

where  buyer  relies  upon  seller^s  judgment, 276 

as  to  trade-mark, 277 

as  to  other  marks  on  goods, 278 

on  sale  of  obligation, 278 

of  good-will, 279 

on  judicial  sale, 279 

general,  how  limited, 279 

lineal  and  collateral,  abolished, 148 

covenant  of,  runs  with  land, 203 

form  of , 269,  270 

in  insurance  generally, 417 

may  be  express  or  implied, 418 

no  form  necessary  to  constitute, 418 

when  express,  must  be  in  policy, 418 

may  relate  to  past,  present,  and  future, 418 

•    express,  defined, 418 

as  to  future,  defined, 418 

fulfillment  of,  when  excused, 418 

violation  of  material,  avoids  policy, 419 

of  immaterial,  does  not  prejudice, 419 

of,  without  fraud,  effect  of, 419 

may  be  qualified  by  representaticm,  when, 413 

In  marine  insurance, ^9 

implied,  of  seaworthiness, 429 

when  complied  with, 429,  431 

to  what  extends, 430 

as  to  different  parts  of  voyage, 430 

delay  in  repairing,  breach  of, 430 

express,  of  neutrality,  &c.,  effect  of^. 431 

li|;ent  to  sell  has  power  tu  give, 868 
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auctioneer  has  power  to  give,. 876 

of  indorser  of  negotiable  instrument, 530 

of  title  to  real  property,  damages  for  breach  of, 569 

to  personal  property,  damages  for  breach  of, 573 

of  quality  of  personal  property,  damages  for  breach  of, 578 

of  agent's  authority,  damages  for  breach  of, \ . .  575 

"Watbb,  by  whom  owned, 79 

land  under,  by  whom  owned, 55,  83 

right  of  using,  may  be  held  as  easement, 75 

Water  Companies,  may  be  formed, 120 

Wat,  right  of,  may  be  held  as  easement, 74 

as  servitude, 76 

Weakness  of  mind,  unfair  advantage  of,  not  to  be  taken, 231 

Wharf,  freight  may  be  delivered  at,  when, 381 

Widow,  takes  property  of  husband  by  succession,  when, 185-187 

divorced  for  fault,  does  not  take  by  succession  from  husband, 192 

Wife,  duress  or  menace  of,  avoids  contract  of  husband,  when, 226,  227 

contract  to  procure  act  o^  not  specifically  enforced, 590 

See  Husband  and  Wife — Married  Woman. 

Will,  execution  and  revocation  of, 161 

who  may  make, 163 

insane  person  may  not  make, 163 

procured  by  fraud,  &c.,  may  be  denied  probate, 168 

revocation  of,  obtained  by  fraud,  &c.,  may  be  annulled, 168 

what  may  be  disposed  of  by, 168 

in  whose  favor  may  be  made, 163 

nuncupative,  by  whom  may  be  made, 168 

how  made, 164 

conjoint  or  mutual, 163 

may  be  conditional, 164 

how  to  be  executed  and  attested, 164 

witness  to,  must  state  residence, 164 

person  who  subscribes  for  testator  must  be  witness  to, 164 

effect  of  codicil  upon, ; 164 

made  in  other  state,  when  valid, 164 

Toid,  if  not  duly  executed, 165 

subsequent  change  of  domicil  does  not  affect, 165 

may  be  deposited  with  certain  officers  for  safe  keeping, 165 

deposited,  to  whom  deliverable, 165 

by  whom,  and  when,  to  be  opened, 166 

lost  or  destroyed,  may  be  established, 166 

revocation  of,  how  made, 166 

how  proved, 166 

by  obliteration, 167 

in  duplicate, • 167 

by  subsequent  will, 167 

subsequent  will  does  not  revive  pri<Jr, 167 

by  marriage  of  testator,  and  birth  of  issue, 167 

of  testatrix 168 

contract  to  sell  property  disposed  of  by  will,  is  not, 168 
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incambnince  upon  property  dispoeed  of  bj  will,  is  not,. 138 

conveyance,  &c.,  when  not, 168 

when  it  Ib, 168 

revokes  codicils, . . ! 169 

child  bom  after  making  of;  takes  certain  share, 169 

certain  dispositions  by,  not  to  lapse, 169 

witness  to,  cannot  take  under, 169 

may  succeed  to  share  independent  of, 170 

creditor  may  be, 170 

interpretation  of, 170 

according  to  intention, ....  171 

to  be  confined  to  written  will, 171 

rules  of, 171 

several  to  be  taken  together  in, 171 

all  parts  to  be  considered  in, 171 

latter  part  controls, 171 

distinct  clause  not  to  be  disregarded  in, 172 

in  case  of  doubt, 173 

words  to  be  taken  in  ordinary  sense  in, 173 

to  be  given  effect  in, 173 

technical,  to  be  given  technical  sense  in, 173 

not  necessary  to, 173 

effect  of  certain,  in, 173,  174 

of  gift,  what  to  be  deemed,  in, 174,  175 

to  avoid  intestacy, 173 

of  devise,  &c.,  of  real  or  personal  property,  &c.,  in, 173,  174 

of  residue  of  same  in, 174 

as  referring  to  time  of  death, 175 

devise  or  bequest  to  a  class, 175 

directions  for  conversion, 175 

when  child  bom  after  testator's  death  takes  under, 176 

mistakes  and  omissions  in,  how  corrected, 176 

declarations  of  testator  cannot  vary, 176 

when  devises  and  bequests  of,  vest, 176 

can  be  divested, 177 

death  of  devisee,  &c,  before  testator,  nullifies  disposition  ot 177 

does  not  affect  interests  in  remainder, 177 

conditional  devise,  &c.,  in,  what  is» 177 

condition  precedent  in,  what  is, 177 

effect  of, 177 

when  deemed  to  be  performed, 177 

condition  subsequent  in,  what  is, 178 

who  take  in  common  under, 178 

what  operates  as  ademption  of  legacies  of, 178 

legacies  of, 179 

See  Legacy — Legatee. 

title  to  real  property  not  to  be  affected  by,  in  certain  cases, 180 

application  of  provisions  concerning  revocation  of, 183 

provisions  concerning,  not  retroactive, 183 

includes  codicil, 188 
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by  what  law  governed, 183 

beneficiaries  of,  liable  for  debts  of  testator,  when, 183 

effect  of,  on  gift  in  view  of  death, 151 

express  direction  in,  necessary  to  protect  devisee  from  liability  for 

mortgage  debt, , 493 

See  Executor— Devise. 

"WmTESS,  testimony  of;  privileged,  when, 11 

to  grant  of  real  property,  when  necessary, 144 

proof  by,  when  necessary, 153 

how  made, 156 

death  of,  &c.,  how  proved, 156 

See  Proof  op  Ikstruments. 

to  will,  necessary, 164 

duties  of, 164 

cannot  take  under  will,  when, 169 

may  take  as  much  under  will  as  by  succession, 170 

WoBDS,  interpretation  of.    See  Interpretation. 

doubtful,  interpretation  of, 143,  171,  173,  350,  351 

irreconcilable  or  repugnant, 143,  171,  350 

to  be  taken  in  ordinary  sense, 172,  348 

technical,  how  interpreted, 178,  349 

to  be  given  some  meaning,  if  possible, 178,  250 

totally  repugnant  to  be  rejected, 351 

of  a  will,  to  what  time  refer, 175 . 

of  Code,  how  to  be  understood, 641 

WoBDS  OP  Gift  in  a  will,  what  deemed, 175 

effect  of, 174 

Words  op  Inheritance  not  necessary  to  transfer  or  devise  a  fee, 143,  178 

Words  op  Purchase.    See  Words  op  Gift. 

Words  op  Succession,  not  necessary  to  transfer  a  fee, 143 

Worship,  corporations  for,  may  be  formed, 118 

Wreck,  involuntary  deposit  may  be  made  in  case  of, 384 

Writing,  defined, 646 

apprentice's  indenture  must  be  in, 45 

trust  in  real  property  must  be  in 86 

power  concerning  real  property  must  be  in, 95 

consent  to  execution  of  power  must  be  in, 99 

corporation  may  act  by, 136 

private  communications  in,  belong  to  whom, 181 

transfer  may  be  made  without,  when, 140 

in,  called  grant, 140 

of  real  property  must  be  in, 144 

of  ship  must  be  in, 148 

of  trust  must  be  in, 148 

what  contracts  must  be  in, 348,  370,  371 

contract  prevented  by  fraud  from  being  put  in,  may  be  enforced,  when,  343 

supersedes  oral  negotiations  concerning  contract, 344 

contract  in,  takes  effect,  when, 244 

intention  of  parties  to,  how  ascertained, 246 

how  far  ditregarded  when  erroneouB, •  240 
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in  contract  controls  printed  parts, 246 

contract  of  sale  must  be  in,  when 270,  271 

agreement  modifying  liabilitj  of  common  carrier  must  be  in, $40 

guaranty  must  be  in, 450 

certain  promises  to  answer  for  others  need  not  be  in, 451 

mortgage  must  be  in, 491»  404 

acceptance  must  be  in, 550 

agreement  that  specific  performance  may  be  required  must  be  in,. . . .  587 

assignment  for  benefit  of  creditors  must  be  in, 612 

Writtek  parts  of  contract  control  printed  parts, 250 

Weono,  he  who  consents  suffers  no, 628 

no  one  can  take  advantage  of  his  own, •  629 

remedy  for, 6Sl 

law  does  not  interpose  between  parties  equally  in, 631 

Wbokos,  liability  of  minors,  lunatics,  &c.,  for, 6 

of  principal  for  agent's, 871 

of  agent  for, 872 

Indemnity  for,  when  void, 445 

when  valid, 446 

damages  for, 575 

Ybab,  defined, 646 

contract  that  cannot  be  performed  within  one,  must  be  in  writing, . . .  24S 

three  hundred  and  sixty  days  deemed  one,  in  computation  of  interest,  298 
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